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PREFACE. 

This  volume  is  a  reprint  of  the  cases  decided  by  the  state  courts 
of  Ohio,  found  in  the  Cleveland  Law  Record,  published  in  1856,  and 
the  Cleveland  Law  Reporter  published  1878  to  1881.  The  three 
original  volumes  are  compressed  into  one,  as  all  editorial,  corre- 
spondence, cases  decided  in  other  states,  and  out  of  date  matter  in 
the  periodicals  as  first  issued,  have  been  omitted. 

This  volume  is  the  fourth  of  a  series  of  reprints  embracing  the 
Western  Law  Journal,  Western  Law  Monthly,  Weekly  Law  Gazette, 
Cleveland  Law  Record,  and  Cleveland  Law  Reporter,  and  the 
American  Law  Record,  undertaken  and  carried  on  at  large  expense, 
by  the  publishers. 

As  the  original  volumes  have  been  out  of  print  for  a  long  time, 
and  copies  are  scarcely  obtainable  at  any  price,  it  has  been  thought 
that  a  republication  of  these  volumes  was  now  called  for,  as, without 
them  no  Ohio  Library  is  complete. 

As  citations  to  these  authorities  are  found  in  the  different 
editions  of  the  Walker  and  Bates,  and  Bates  Ohio  Digest,  and  come 
constantly  under  the  eye  of  every  judge  and  attorney  who  is  looking 
up  Ohio  judicial  precedents,  it  is  believed  the  bar  will  consider  our 
adventure  a  desirable  one,  and  patronize  it  accordingly. 

The  cases  are  a  full  and  faithful  transcript  of  the  originals.  No 
case  of  in  Ohio  state  court  has  been  omitted,  or  abridged  in  the 
least,  and  no  note  or  comment  has  been  left  out. 

Where  no  titles  were  given  in  the  original  prints,  we  have  sup- 
plied them,  and  they  will  be  found  in  black  letters,  at  the  beginning 
of  the  cases.  Many  of  the  cases  in  the  original  periodicals  had  no 
syllabi,  and  where  necessary  we  have  supplied  them.  The  foot  notes 
showing  cases  affirmed,  overruled,  and  considered,  are  valuable  ad- 
ditions to  the  cases.  The  work  has  been  carefully  compared,  proof 
read,  and  the  decisions  may  be  relied  upon  as  being  as  authentic  as 
the  originals. 


iv  PREFACE. 

The  volumes  follow  each  other  in  the  same  manner,  and  the 
cases  appear  in  the  same  order  as  printed  originally. 

The  original  paging  is  maintained,  the  volume  number  being 
at  the  head  of  the  page,  and  the  page  number  given  over  the  top 
of  the  pages,  and  also  inserted  in  the  margin,  in  bold  type.  By  ob- 
serving these  bold  face  figures  any  desired  citation  can  be  as  readily 
located  as  in  the  original  volume.  The  pagings  of  this  book  are 
placed  at  the  bottom  of  the  pages. 

By  reference  to  the  Table  of  Cases  the  page  of  this  book  where 

a  case  is  reprinted,  can  be  located,  from  any  citation  to  the  original 

volume  and  page. 

TrfE  Laning  Printing  Co. 
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Reports  of  cases  decided  in  this  court  by  Judge  Ranney  of  the 

supreme  court,  and  starkweather,  foote,  fltch  and  otis, 

judges  of  the  common  pleas.    the  reports 

were  submitted  to  and  approved  by 

the  judges  respectively  who 

DELIVERED  THE  OPINIONS. 


COLLECTION  OF  WATERCRAFT  CLAIMS.  7 

Crawford  &  Chamberlin  v.  Schooner  Erie. 

1.  A  master  of  vessel  cannot  by  any  contract  of  his,  as  such  master,  bind  the 

vessel  so  as  to  make  her  liable  to  seizure  under  the  water  craft  law  of 
Ohio,  ''providing  for  the  collection  of  claims  against  steamboats  and  other 
water  craft,  and  authorizing  proceedings  against  the  same  by  name," 
(Swan's  Statutes,  185),  when  the  transaction  is  not  within  the  line  of  the 
master's  duty. 

2.  It  is  not  within  the  duty  of  the  master,  in  addition  to  the  transportation  of 

flour,  to  go  ashore  at  the  point  of  destination  and  sell  the  property  as  the 
factor  of  the  owner  of  it. 

3.  Money  paid  for  insurance,  on  property  shipped  under  such  contract,  and 

money  advanced  to  pay  for  supplies  for  such  craft,  are  not  chargeable  to 
the  vessel. 

This  was  a  claim  on  a  due  bill,  signed  by  the  master  of  defend- 
ant, purporting  to  be  for  flour,  provision,  supplies,  and  repairs  fur- 
nished on  and  to  defendant. 

It  appeared  in  evidence  that  the  master  applied  to  plaintiffs  to 
purchase  flour,  but  they  would  not  trust  him,  but  would  ship  some 
flour,  and  all  above  a  certain  price  the  master  might  have  for  car- 
rying the  flour.  The  flour  amounted  to  $150,  the  balance  was 
made  up  of  insurance  on  the  flour  and  a  small  amount  of  money 
advanced  for  supplies. 

The  flour  was  to  be  taken  on  defendant  and  sold  by  the  master 
at  the  Saut,  and  he  was  to  account  to  plaintiffs  *at  $2.50  per  bbl. 

The  flour  was  sold  at  the  Saut  by  the  master,  but  the  money 
not  paid  over. 

Bolton,  Kelly  &  Griswold,  for  defendant. 

1.  Claimed  that  the  due  bill  was  not  sufficient  to  enable  plain- 
tiffs to  recover  unless  accompanied  by  proof  that  it  was  given  for 
such  consideration  as  would  make  the  defendant  liable  under  the 

11 


OHIO  DECISIONS. 


District  Court,  Cuyahoga  County. 


water  craft  law,  and  cited  20,  Ohio  R.,  68. 

2.  That  the  contract  under  which  the  flour  was  taken  was  one 
which  the  master,  as  such,  had  no  right  to  make,  and  cited  Flan- 
ders on  Shipping,  165;  8  Greenleaf,  356;  2  Eng.  Law  and  Eq.,  337. 

Messrs.  Prentiss,  for  plaintiff,  claimed  this  case  came  within 
the  rule  established  in  case  of  the  schooner  Argyle,  17  Ohio  R.,  460. 

The  court,  by  Ranney,  Supreme  Judge,  held — 

That  the  flour  was  transported  according  to  agreement,  and  dis- 
posed of  according  to  agreement;  that  this  case  did  not  come  within 
the  rule  laid  down  in  case  of  schooner  Argyle,  17  Ohio  R.,  460,  or 
case  ol  steamboat  Owen,  2  Ohio  State  R.,  142. 

The  first  case  was  stretched  to  the  utmost  verge  which  the  law 
allows;  that  case  decides  "that  a  contract  by  the  captain  to  carry 
goods  and  collect  the  price  from  the  consignee  is  binding  on  the 
vessel."  The  money  was  paid  in  that  case  to  the  master,  but  he 
failed  to  pay  it  over  to  the  vessel's  owners,  or  to  the  owners  of  the 
goods;  and  it  was  held  that  the  plaintiff  could  hold  the  vessel  under 
the  water  craft  law  fcr  the  amount.  In  the  case  of  the  Owen,  the 
master  delivered  the  goods  and  did  not  ^collect  the  purchase  price 
of  the  goods.  The  goods  were  only  to  be  delivered  on  condition 
of  the  charges  on  the  goods  being  paid,  they  having  been  delivered 
without  such  payment,  the  vessel  was  held  liable  for  a  breach  of 
the  contract  of  shipment. 

In  the  case  at  bar,  the  master  of  the  vessel  was  not  only  to 
transport  the  flour  to  its  destination,  but  was  then  to  go  on  shore 
and  sell  the  property,  as  factor  of  the  plaintiffs.  This  was  not  with- 
in the  line  of  duty  of  the  master,  as  such,  and  he  could  not  bind 
the  vessel  thereby.  The  insurance  and  money  advanced  are  not 
chargeable  to  the  vessel. 

Judgment  for  defendant. 


ENDORSEMENT  OF  NOTES. 

C.  L.  Seymour  v.  J.   Francisco,   Administrator,  and  Jacob 

Francisco. 

An  endorsement  on  a  note  in  these  words :  "  Notice  of  presentment,  demand 
and  protest  waived,"  is  not  only  a  waiver  of  a  demand  of  payment,  but  ot 
notice  of  non-payment  to  the  indorser,  at  the  maturity  of  the  note. 

Claim  for  money  by  plaintiff  on  three  notes,  each  for  $133.33, 
drawn  by  P.  S.  Francisco,  and  endorsed  by  Jacob  Francisco.     Over 
endorser's  name  was  written  "Notice  of  presentment,  demand  and 
protest  waived/' 
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Mutual  Insurance  Co.  v.  Steamboat  America. 

The  notes  were  payable  at  bank.  No  demand  of  payment  was 
made,  or  notice  of  nonpayment  given  to  the  endorser  at  the  maturity 
of  the  notes,  nor  were  the  notes  at  the  bank  when  they  matured. 

J.  C.  Grannis,  attorney  for  plaintiff,  claimed  that  demand  of 
payment  and  notice  of  nonpayment  had  been  waived  by  the  en- 
dorser. 

*That  it  was  sufficient  if  the  note  was  at  the  place  where  paya- 
ble at  the  time  of  maturity,  and  no  demand  in  that  case  is  neces- 
sary, and  that  fact  need  not  be  averred  or  proved. 

Some  other  points  were  also  made,  but  not  decided. 

C.  Stetson,  attorney  for  defendant,  claimed  that  there  was  no 
waiver  of  demand  of  payment  at  the  time  of  the  maturity  of  the 
notes. 

Ranney,  Supreme  Judge,  delivered  the  opinion  of  the  court, 
holding  that  although  a  mere  literal  construction  of  the  waiver  by 
the  endorser,  which  he  had  made,  would  not  excuse  the  holder  from 
making  a  demand,  yet,  taking  the  whole  together,  it  could  not 
mean  anything  less  than  that  the  endorser  waived  both  demand  of 
payment  and  notice  of  nonpayment  of  the  notes,  when  they  should 
become  due;  that  the  language  used  is  inconsistent  with  the  view 
that  notice  of  nonpayment  merely  was  intended  to  be  waived. 

Judgment  for  the  plaintiff. 


ATTACHMENT  OF  WATERCRAFT. 

Buffalo  Mutual  Insurance  Company  v.  Steamboat  America. 

An  attachment  against  a  steamboat,  under  the  water  craft  law  of  Ohio,  will 
be  dismissed  on  motion,  where  articles  of  furniture  of  a  vessel  have  been 
seized  under  the  attachment,  if  it  appears  in  evidence  that  the  vessel, 
before  the  seizure,  was  wrecked  and  no  longer  existed  as  a  water  craft. 

This  was  a  motion  to  dismiss  attachment  issued  under  the  Ohio 
water  craft  law. 

Reasons  urged  in  favor  of  the  motion,  were — 

1.  That  the  defendant  had  been  wrecked  before  the  attachment 
was  served,  and  no  longer  existed  as  a  water  *craft;    and  the 
attachment  had  only  been  served  on  certain  articles  of  furniture 
and  machinery  saved  from  the  wreck. 

2.  The  return  of  the  sheriff  did  not  show  that  the  craft  had 
been  seized. 

It  was  argued  by  counsel,  that  the  steamboat,  before  issuing" 
the  warrant  of  seizure,  had  become  a  total  wreck,  and  no  longer 
existed  as  a  water  craft;  and  that  the  articles  seized  by  the  sheriff 
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had  been  saved  from  the  wreck,  and  had  formerly  belonged  to  the 
boat. 

Otis,  Judge,  delivering  his  opinion,  held — 

The  only  right  given  to  the  plaintiff  was  under  the  water  craft 
law;  that  this  law  gives  no  right  to  proceed  against  a  craft  by 
name  when  it  no  longer  exists  for  the  purposes  for  which  it  was  in- 
tended; that  if  it  had  become  a  total  wreck,  then  it  was  like  a  de- 
ceased individual,  no  longer  liable  to  be  seized  or  sued.  Motion 
to  dismiss  granted. 

For  the  motion,  Spaulding  and  Parsons — against,  Prentiss, 
Prentiss  and  Newton. 


RIGHT  OF  ACTION  FOR  DEATH  BY  WRONGFUL  ACT. 

Lawrence   Halloran,  Administrator   of  John    Halloran, 
Deceased,  v.  Cleveland,  Painesville  &  Ashta- 
bula Railroad  Company. 

1.  Under  the  act  of  the  legislature  of  Ohio,  allowing  compensation  in  cases, 

where  death  has  been  caused  by  the  wrongful  act,  neglect  or  default  of 
another,  if  there  be  no  widow  or  next  of  kin  of  the  deceased,  having  a 
legal  interest  in  his  life,  an  action  cannot  be  maintained. 

2.  The  petition  must  show  there  is  such  widow  or  next  of  kin  of  the  deceased, 

as  had  a  pecuniary  interest  in  the  life  destroyed. 

This  action  was  brought  by  plaintiff,  as  administrator  of  John 
Halloran,  deceased,  to  recover  damages  of  the  defendants,  under 
the  act  allowing  compensation  in  cases  *where  death  has  been 
caused  by  the  wrongful  act,  neglect  or  default  of  another.  The  facts 
in*  the  case,  as  established  by  proof,  were,  that  John  Halloran,  a  boy 
between  five  and  six  years  of  age,  was  on  the  railroad  track  of  the 
defendants,  in  the  month  of  April,  1854,  and  that  while  on  said 
track,  he  was  run  over  by  the  passenger  train  of  the  defendants, 
and  so  injured  that  he  died  in  a  few  hours  thereafter.  The  petition 
set  forth  that  the  next  of  kin  to  the  deceased  was  an  infant  sister, 
which  the  proof  showed  at  the  time  of  the  injury  was  about  one 
year  old. 

The  circumstances  attending  the  injury  were  detailed  in  evi- 
dence, and  thereupon  the  plaintiff  rested  his  case. 

The  defendants,  then,  by  their  counsel,  moved  the  court  for  a 
non-suit,  on  the  ground  that  the  relation  of  brother  and  sister  was 
not  such  in  law  as  would  legally  create  a  pecuniary  interest  in  the 
life  of  either,  and  that  consequently,  the  death  of  either,  was  not 
to  be  any  pecuniary  loss  to  the  other,  nor  establish  any  right  to 
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Halloran,  Admr.  of  Halloran,  v.  Railroad  Co. 

compensation  under  the  statute.     The  motion  was  argued  by  F.  T. 
Backus  and  J.  Adams. 

The  court,  Fitch,  Judge,  in  deciding  upon  the  motion,  held — 

1.  That  the  action,  although  prosecuted  in  the  name  of  the  ad- 
ministrator, must  be  exclusively  for  the  benefit  of  the  widow  or 
next  of  kin,  and  if  there  be  no  widow  or  next  of  kin  the  action  can- 
not be  maintained. 

2.  That  the  petition  and  proof  must  set  forth  and  show  that 
there  is  such  a  widow  or  next  of  kin  to  deceased  as  is  by  law  enti- 
tled to  the  compensation  sought. 

3.  That  the  relation  between  the  deceased  and  the  person 
claiming  compensation  must  be  such  as  to  create  *some  pecuniary 
interest  in  the  life  destroyed.  The  verdict  of  the  jury  is  to  com- 
pensate the  widow  and  next  of  kin  lor  the  pecuniary  injury  result- 
ing to  them  from  the  death;  and  the  relation  must  be  such  as  in  law 
would  create  an  obligation  to  support,  or  some  legal  interest  which 
during  the  lifetime  of  the  deceased  could  be  enforced.  The  sim- 
ple relation  of  brother  and  sister  does  not,  of  itself,  create  any  such 
obligation  or  interest,  and  in  the  absence  of  all  proof  upon  that 
subject  the  action  cannot  be  sustained;  the  jury  have  no  damages 
to  estimate,  for  there  is  no  one  appearing  in  the  case  to  have  sus- 
tained any  pecuniary  loss. 

4.  That  the  clause  of  the  statute,  prescribing  the  manner  of 
distributing  the  compensation,  must  be  taken  in  connection  with 
the  first  section,  giving  the  administrator  the  right  of  action,  and 
that  the  administrator  cannot  recover  unless  such  a  state  of  facts  is 
made  to  appear,  by  proof  or  operation  of  law,  as  will  create  such 
a  relation  in  the  widow,  or  next  of  kin,  as  to  give  them  a  legal 
interest  in  the  life  of  the  deceased,  and  which,  by  his  death  would 
result  in  pecuniary  loss  to  the  party. 

The  plaintiff  having  therefore  failed  to  establish  these  facts 
must  become  nonsuit.  Plaintiff  moved  to  set  aside  the  nonsuit, 
which,  after  argument,  was  overruled. 

J.  Adams  and  W.  Abbey,  for  plaintiff. 

Bishop,  Backus  &  Noble,  for  defendant. 
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14  ATTACHMENT. 

Pratt  et  al.  v.  Sherman  et  al. 
[  Error.  ] 

1.  In  case  of  foreign  attachment  under  the  code,  it  is  not  necessary  to  issue  a 

summons,  where  it  cannot  be  personally  served. 

2.  To  authorize  a  judgment,  there  must  be  either  personal  service  by  sum- 

mons, or  proof  of  notice  of  publication,  before  the  rendition  of  judg- 
ment. 

This  was  a  case  of  foreign  attachment,  where  an  order  of  at- 
tachment was  issued  from  the  common  pleas,  against  Pratt,  et  al., 
in  favor  of  Sherman,  et  al.,  for  about  $200.  No  summons  was  is- 
sued, and  on  the  14th  day  of  April,  1854,  the  court  rendered  judg- 
ment in  favor  of  Sherman,  et  al.,  v.  Pratt,  etal.  Oct.,  1854,  Sher- 
man, et  al.,  plaintiffs,  filed  in  the  court  of  common  pleas,  proof  of 
notice  of  the  pendency  of  the  above  case,  the  case  having  been 
previously  disposed  of.  No  action  of  the  court  was  taken  on  the 
proof  of  notice;  it  was  merely  filed,  substantiated  by  affidavit  that 
the  notice  had  been  published  the  required  time  previously  to  the 
rendition  of  the  judgment.  There  was  no  appearance  in  the  com- 
mon pleas  by  defendants. 

The  court  per  Fitch,  Judge,  held — 

1.  That  it  was  not  requisite  to  issue  a  summons  in  cases  like 
the  present  one,  when  an  attempt  at  service  would  be  perfectly  fruit- 
less, the  defendants  being  beyond  the  jurisdiction  of  the  court. 

2.  That  to  authorize  the  rendition  of  the  judgment  there  must 
be  a  notice  to  the  defendants  by  service  of  a  summons,  or  a  con- 
structive service,  by  publication  as  required  by  the  code;  that 
neither  of  said  modes  of  proceeding  had  been  adopted  in  this  case; 

that  the  notice  *fi  led  subsequently  to  the  rendering  the  judgment, 
was  of  no  avail,  as  it  never  had  the  action  of  the  court  thereon. 
Judgment  of  the  common  pleas  reversed. 
For  plaintiffs,  Axtell  and  Prentiss. 
For  defendants,  R.  D.  Noble. 
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Cuyahoga  Steam  Furnace  Co.  v.  Lewis. 

CERTIFICATES  OF  DEPOSIT  GOOD  AS  NOTES. 

Cuyahoga  Steam  Furnace  Company  v.  G.  F.  Lewis. 

1.  A  certificate  of  deposit  for  $1,150,  to  draw  interest  if  left  thirty  days,  and 

payable  on  return  of  the  certificate  properly  indorsed,  is  a  good  promis- 
sory note. 

2.  The  charter  of  plaintiff,  requiring  the  funds  of  the  company  to  be  used  in 

the  manufacture  of  iron,  etc.,  it  could  not  legally  become  possessed  of 
such  certificate,  unless  in  the  course  of  its  legitimate  business. 

3.  If  the  plaintiff  became  possessed  of  such  certificate  as  indorsee,  under  cir- 

cumstances sufficient  to  put  it  on  inquiry  as  to  its  character  in  the  hands 
of  the  original  holder,  then  the  same  defense  might  be  made  to  it  as  if  in 
the  hands  of  such  original  holder. 

4.  Such,  also,  would  be  the  case  if  the  assignor  had  indemnified  the  plaintiff. 

5.  If  demand  of  payment  of  the  certificate  had  been   made   before  it  was 

received  by  plaintiff,  it  must  be  treated  as  an  overdue  note,  and  be  subject 
to  such  defenses  as  it  would  be  in  the  hands  of  the  original  holder. 

"Banking  and  Exchange  Office  of  G.  F.  Lewis,  ) 

Cleveland,  March  8, 1853.       ) 
*'H.  B.  Castle  has  deposited  in  this  office  eleven  hundred  and 
fifty  dollars  to  the  credit  of  himself.     Interest  if  left  thirty  days, 
and  payable  to  his  order  on  return  of  this  certificate  properly  en- 
dorsed. 

(Signed)        G.  F.  Lewis. m 
"(Endorsed)  H.  B.  Castle.' ' 

The  plaintiff  claimed  to  recover  on  this  cretificate,  as  a  negoti- 
able promissory  note. 

The  defense  set  up  was,  that  it  was  not  a  negotiable  note;  that 
it  was  issued  by  a  mistake,  no  consideration  ever  having,  in  fact, 
passed  between  Lewis  and  Castle  for  it;  *and  that  the  paper  was 
void;  that  plaintiff  had  no  right  to  purchase  this  paper  as  it  did; 
that  it  was  chargeable  with  notice  of  the  want  of  consideration, 
and  that  it  took  it  as  an  overdue  note.  The  plaintiff  claimed  as  a 
purchaser  for  value,  without  notice  of  any  want  of  consideration. 
It  was  in  evidence  on  the  trial  that,  on  the  14th  day  of  March,  1853, 
Castle  called  at  the  office  of  the  plaintiff  and  wished  to  dispose  of 
the  certificate,  as  he  wanted  to  use  a  portion  of  the  proceeds  before 
banking  hours.  It  was  in  proof  that  defendant's  banking  house 
was  in  Cleveland,  and  his  office  open  earlier  and  later  than  the 
banks  in  Cleveland*;  that  the  secretary  of  plaintiff  gave  Castle  two 
or  three  checks  on  the  Commercial  Bank  of  Cleveland,  and  took 
the  certificate;  that  he  did  this  to  accommodate  Castle.     It  was  in 
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proof  that  Castle  knew  of  the  difficulty  about  the  draft,  and  that 
defendant  refused  to  pay  it,  and  that  he  disposed  of  it  so  as  to  get 
it  in  the  hands  of  a  purchaser  for  value,  without  notice  of  the  want  of 
consideration;  that  after  this  was  discovered  by  the  secretary  of  plain- 
tiff, (he  having  called  and  demanded  payment  of  the  certificate  of 
Lewis,)  the  secretary  called  on  Castle,  and  Castle  on  the  secretary 
giving  him  his  individual  note,  furnished  the  secretary  with  funds 
to  use  in  place  of  those  which  the  secretary  had  given  for  the  cer- 
tificate— the  plaintiff  still  retaining  the  certificate,  and  Castle  retain- 
ing the  private  note  of  the  secretary. 

Ranney,  Supreme  Judge,  charged  the  jury  as  follows: 

1.  That  the  certificate  of  deposit  was  a  good  negotiable  prom- 
missory  note,  and  was  to  be  received  by  the  jury  as  such;  that  it 
was  for  a  sum  certain,  or  capable  of  being  rendered  certain;  that 

the  provision  as  to  the  return  of  *the  certificate  was  nothing  more 
than  the  law  implied,  and  that  therefore  the  objection  made  by  de- 
fendant to  the  introduction  of  the  certificate,  because  not  negotia-' 
ble,  must  be  overruled;  that  the  case  of  Patterson  v.  Poindexter,  6 
Watts  &  Sargeant,  231,  and  the  case  in  4  Law  Journal,  527,  cannot 
be  recognized  as  law — the  contrary  has  been  held  in  the  United 
States  supreme  court,  13  Howard,  213. 

2.  That  the  plaintiff's  charter,  (the  6th  section)  was  as  follows: 

4  'That  the  capital  stock  and  funds  of  said  corporation  shall  be  ap- 
plied exclusively  to  the  manufacture  of  iron,  and  other  business 
connected  therewith  and  necessary  thereto,  and  no  portion  of  said 
funds  shall  ever  be  employed  in  banking  purposes." 

That  the  defendant  claimed  "that  this  transaction  was  such  as 
the  plaintiff  had  no  right  to  enter  into;"  they  have  referred  to  Angel 
&  Ames  on  Corporations,   pages  84,  85,  232,  235;  2  Co  wen,  678; 

5  Conn.,  560;  8  Ohio  R.,  286;  11  Ohio  Reports,  48;  2  Kent's  Com., 
299,  300;  that  if  the  purchase  of  this  certificate  was  not  a  transac- 
tion coming  within  the  provisions  of  the  charter  of  plaintiff  as 
above  stated,  then  it  was  the  opinion  of  the  court  that  the  plaintiff 
had  no  power  to  purchase  the  paper,  and  the  transaction  was  void 
for  want  of  authority  given  by  the  charter  to  plaintiff,  to  become  a 
party  to  and  purchaser  of  this  paper;  that  the  only  power  the  plain- 
tiff had  was  given  to  it  by  its  charter;  that  all  its  funds  must  be  ap- 
plied to  the  manufacture  of  iron,  etc.,  and  all  its  other  business, 
and  the  employment  of  all  its  funds,  must  be  subservient  to  it:  and 
that  if  this  was  not  so  connected  or  subservient  to  it,  then  the 
plaintiff  had  no  title  to  this  certificate  and  could  not  recover. 

18 
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*3.  That  the  defendant   claimed   "that   the   circumstances 

18 
under  which  plaintiff  took  this  paper  were  suspicious,  and  suffi- 
cient to  put  the  secretary  on  inquiry  as  to  the  character  of  the  paper 
before  purchasing; M  but  that  this  was  solely  a  question  for  the  jury. 
If  they  were  sufficient,  then  the  plaintiff  took  the  certificate  subject 
to  any  defense  which  could  be  made  to  it  in  the  hands  of  H.  B. 
Castle,  and  in  such  case,  if  the  certificate  was  issued  by  mistake, 
or  without  consideration,  the  plaintiff  could  not  recover. 

4.  That  the  same  would  te  the  result  if,  by  any  arrangement, 
H.  B.  Castle  had  indemnified  the  plaintiff,  or  put  it  in  funds  to  re- 
place those  paid  out  for  the  certificate  in  question. 

5.  That  if  a  demand  had  been  made  of  the  amount  due  on  this 
certificate,  before  it  went  into  plaintiff's  hands,  it  was  to  be  treated 
as  an  overdue  note,  and  subject  to  any  defence  that  existed  to  it  in 
the  hands  of  the  original  holder. 

Verdict  for  defendant. 

For  plaintiff,  Spaulding  &  Paine. 

For  defendant,  Bishop,  Backus  &  Noble. 
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Lewis  Curtiss   v.  Hutchinson,  Bingham  &  Co.,   and    Bank 

of  Clevkland. 

[Bill  of  Review.] 

1.  A  bond  executed  in  Ohio,  negotiable  here,  if  to  be  performed  in  New  York, 

and  is  there  delivered,  is  a  New  Y«>rk  contract  And  such  bond  not  being 
negotiable  there,  will  be  so  regarded  in  the  courts  of  Ohio. 

2.  Such  a  bond  is  subject  to  the  same  defense  in  the  hands  of  an  assignee  as 

it  would  be  in  the  hands  of  the  original  holder. 

3.  The  courts,  in  bills  of  review,  are  governed  by  rtiles  similar  to  applications 

for  a  new  trial,  where  there  has  been  a  verdict  by  jury. 

4.  Where  a  claim  to  recover  a  portion  of  the  amount  of  such  bond  is  set  up 

by  the  assignee,  because  notes  of  the  makers  have  been  discounted  on 
the  credit  of  the  bond,  he  must  show  he  has  a  connection  with  the  notes 
in  some  way,  or  produce  them.  It  must  appear  they  are  not  outstanding 
in  the  hands  of  another. 

5.  An  agent  exceeding  his  authority  cannot  bind  his  principal,  when  the  per- 

son dealing  with  the  agent  knows  he  is  exceeding  the  powers  delegated 
to  him. 

This  is  a  bill  of  review  brought  to  reverse  a  decree  of  the  su- 
preme court,  rendered  in  this  county  at  the  September  term,  1845. 
The  particulars  will  apear  in  the  opinion  of  the  court. 
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Rannky,  Supreme  Judge,  delivered  the  opinion  of  the  court, 
as  follows  : 

The  original  decree  which  this  bill  of  review  was  brought  to 
reverse,  was  rendered  upon  a  bill  to  foreclose  a  mortgage  executed 
by  Hutchinson  and  Bingham  to  the  Tenth  Ward  Bank,  New  York 
city,  and  the  principal  contest  was  between  the  plaintiff  and  the 
Bank  of  Cleveland,  a  subsequent  mortgagee. 

This  being  a  bill  of  review,  the  case  is  situated  *differently  from 
what  it  would  be,  if  this  court  had  to  render  the  original  decree. 
All  that  it  is  our  duty  to  do,  is  to  examine  and  see  if  there  was  evi- 
dence in  the  case  to  warrant  the  decree  rendered,  without  coming 
to  the  conclusion  whether  we  should  have  rendered  the  same  decree 
or  not.  The  rule  is  much  the  same  in  cases  of  review,  as  in  grant- 
ing new  trials  when  there  has  been  a  verdict  rendered  by  a  jury. 

The  principal  contest  is  now  between  the  plaintiff  and  the  rep- 
resentatives of  the  Bank  of  Cleveland. 

We  do  not  deem  it  necessary  to  notice  all  the  points  thdt  have 
been  raised  and  discussed,  but  only  such  as  are  deemed  important 
to  a  correct  decision. 

It  appears  that  in  the  spring  of  1839,  Hutchinson  &  Co.,  were 
engaged  in  milling,  and  had  no  means  of  prosecuting  their  busi- 
ness. The  Bank  of  Cleveland  had  a  mortgage  of  $20,000  on  their 
mill,  and  there  were  judgments  against  them  for  $10,000  more. 
One  of  the  firm,  with  one  Schuyler,  went  to  New  York  to  raise 
money,  but  failed  of  obtaining  any  from  any  of  the  banks  there. 
But  an  arrangement  was  made  with  the  Tenth  Ward  Bank  of  New 
York,  by  which  in  a  short  time,  a  loan  was  to  be  made  to  them. 
This  was  to  be  done  as  soon  as  the  bank  should  get  to  going 
and  issue  its  bills. 

The  mill  property-  being  encumbered  by  the  mortgage  to  the 
Bank  of  Cleveland  and  the  $10,000  in  judgments,  Hutchinson  re- 
turned to  Cleveland  and  procured  a  release  from  the  Bank  of  Cleve- 
land of  its  mortgage  of  $20,000,  and  also  obtained  an  advance  from 
said  bank  of  the  further  sum  of  $10,000,  to  relieve  the  property 
from  these  judgments,  so  that  it  might  be  mortgaged  to  the  Tenth 
Ward  Bank  to  raise  the  money  to  repay  the  advances  of  *the  Bank 
of  Cleveland,  as  well  as  the  amount  of  the  mortgage  of  $20,000. 

On  the  10th  of  April,  1839,  Hutchinson  &  Co.  executed  a 
bond  in  the  sum  of  $35,000  to  the  Tenth  Ward  Bank,  payable  in 
New  York,  and  also  executed  a  mortgage  to  secure  the  same,  on 
the  property  aforesaid. 
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Bingham  went  with  this  bond  and  mortgage  to  New  York. 
But  Mead,  the  president  of  the  Tenth  Ward  Bank,  said  he  could 
not  then  make  the  promised  loan,  but  if  they  would  take  $35,000 
in  stock,  and  deliver  the  bond  and  mortgage  as  security  for  the 
payment  of  it,  the  bank  would,  as  a  part  of  the  arrangement,  dis- 
count $20,000  in  the  bills  of  the  bank,  and  hold  the  stock  as  secur- 
ity for  the  loan.  Bingham  accepted  this  proposition,  brought  the 
stock  home,  and  left  it  with  the  Bank  of  Cleveland  as  security  for 
Hutchinson  &  Co.'s  indebtedness  to  it. 

May  15,  1839,  the  Bank  of  Cleveland,  becoming  alarmed  as  to 
its  security,  took  another  mortgage  from  Hutchinson  &  Co.  to  se- 
cure their  indebtedness. 

The  Tenth  Ward  Bank,  May  13,  1839,  assigned  the  $35,000 
bond  and  mortgage  to  one  Beers,  who  afterwards  assigned  it  to  the 
plaintiff;  the  consideration  of  the  transfer  to  Beers  was, as  he  claimed, 
some  Alabama  bonds  furnished  by  him  to  the  Tenth  Ward  Bank. 
The  whole  arrangement  with  Hutchinson  &  Co.  by  the  Tenth 
Ward  Bank,  was  to  enable  them  to  raise  money  to  pay  their  debts, 
and  that  was  known  to  Mead,  the  president,  to  be  the  only  reason 
why  Hutchinson  &  Co.  made  any  arrangement  with  them. 

Matters  continued  in  this  manner  until  September,  1839,  when 
Hutchinson  &  Co.  sent  their  notes  for  *$10,000  to  Schuyler,  to 
have   the  Tenth   Ward   Bank  discount    them,    and    also    sent 
$12,000  of  the  stock,  as  security. 

Mead,  the  president,  would  not  discount  the  $10,000,  but  said 
if  Schuyler  would  take  $2,500  of  the  $10,000  in  stock  of  the  bank, 
and  become  a  director,  he  would  furnish  $7,500,  the  balance  of  the 
$10,000  in  the  notes  of  the  bank,  which  were  to  be  put  into  a  mil- 
ler's hands  and  go  to  Michigan — Schuyler  claiming  that  he  had 
made  advances  to  Hutchinson  &  Co.,  and  that  the  money  was  going 
to  him.  Schuyler  handed  the  notes  of  Hutchinson  &  Co.  to  Mead, 
the  president,  took  the  $2,500  in  stock  and  the  $7,500  in  notes  of 
the  Tenth  Ward  Bank,  but  instead  of  sending  it  to  Michigan,  it 
was  put  into  a  broker's  hands  in  Wall  street,  and  was  sent  to  the 
bank  for  redemption;  but  the  bank  failed  to  redeem  it,  and  was 
broken  down  by  this  presentation. 

The  Tenth  Ward  Bank  never  had  any  means  of  any  real  value, 
so  far  as  appears  by  the  testimony,  except  this  Hutchinson  &  Co. 
bond  and  mortgage.  Hutchinson  &  Co.  never  wished  to  become 
stockholders  in  the  bank,  except  for  the  purpose  of  raising  money 
as  before  mentioned,  and  this  Mead  well  knew.  At  the  time  Hutch- 
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inson  &  Co.  delivered  the  bond  and  mortgage,  which  was  done 
in  New  York,  Mead  represented  the  bank  in  good  condition — as 
having  a  large  amount  of  stock  subscribed  by  good  and  responsible 
men,  and  that  it  would  shortly  go  into  operation,  and  be  in  a  most 
flourishing  condition — all  of  which  was  utterly  false,  and  the  stock 
was  never  worth  anything. 

The  question  now  is,  was  the  supreme  court  justified  in  coming 
to  the  conclusion  it  did? 

We  have  no  hesitation  in  saying  that  the  supreme  *court  was 
clearly  warranted  from  the  evidence  in  the  case,  in  dismissing  the 
original  bill.  The  whole  scheme  was  a  fraud  on  Hutchinson  &  Co. 
and  the  Bank  of  Cleveland,  and  an  attempt  by  the  managers  of  the 
Tenth  Ward  Bank  to  perpetrate  a  gross  swindle  upon  Hutchinson 
&  Co.  At  the  time  the  Bank  of  Cleveland  took  its  second  mortgage, 
no  advance  had  ever  been  made  to  Hutchinson  &  Co.,  and  the 
stock  was  utterly  valueless. 

But  it  is  claimed  that  Beers,  before  the  Bank  of  Cleveland  took 
the  second  mortgage,  became  a  bona  fide  purchaser  of  this  bond 
and  mortgage  to  the  Tenth  Ward  Bank,  without  notice  of  the  fraud 
of  the  bank. 

1.  The  bond  and  mortgage  were,  it  is  true,  executed  in  Ohio, 
but  the  bond  was  to  be  performed  in  New  York,  and  they  were  de- 
livered there,  and  it  must  be  regarded  as  a  New  York  contract,  and 
be  governed  by  the  laws  of  New  York. 

2.  By  the  law  of  Ohio,  such  a  bond  would  be  negotiable,  it 
being  payable  to  assigns;  but  by  the  New  York  law  it  is  not  nego- 
tiable, and  therefore  it  was  transferred,  and  Beers  r.nd  the  present 
plaintiff  took  it,  subject  to  the  same  defense  which  existed  to  it  in 
the  possession  of  the  Tenth  Ward  Bank,  and  while  it  belonged  to  it. 
Therefore,  as  the  Tenth  Ward  Bank  must  have  failed,  if  it  had 
brought  the  suit  to  foreclose  the  mortgage  to  it,  so  the  present 
plaintiff  must. 

It  is  further  claimed  by  the  plaintiff  that  Hutchinson  &  Co. 
received  $7,500  by  the  discount  of  notes  in  September,  1839,  and 
that  to  that  amount,  at  least,  the  plaintiff  should  recover. 

To  this  claim  there  are  several   objections:     1.  The  plaintiff 

does  not  produce  the  notes  on  which  this  money  *was  advanced, 

nor  show  that  he  has  any  connection  with  them.      For  aught 

that  appears,   they  may  now  be  outstanding  in  the  hands  of  some 

other  person. 

2.  These  notes  were  sent  by  Hutchinson  &  Co.  to  Schuyler, 
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in  New  York,  as  their  agent,  to  be  by  him  presented  to  the  Tenth 
Ward  Bank  for  discount,  according  to  a  previous  arrangement. 
Schuyler  had  no  authority  from  them  to  receive  $2,500  in  stock  and 
$7,500  in  money,  as  he  did  do,  and  this  Mead,  the  president,  well 
knew;  and  Hutchinson  &  Co.  never  ratified  the  transaction  by 
receiving  any  of  the  money,  or  otherwise.  This  being  the  case, 
the  transaction  itself  was  void,  and  Hutchinson  &  Co.  were  never 
bound  thereby.  "An  agent  who  exceeds  his  authority  cannot 
bind  his  principal,  where  the  person  dealing  with  the  agent  knows 
he  is  going  beyond  the  power  delegated  to  him.M — Story  on 
Agency,  section  165  to  174. 

3.  It  could  not  be  good  in  an>r  event,  as  against  the  Bank 
of  Cleveland,  as  it  took  and  perfected  its  last  mortgage  in  May, 
and  this  advance  on  the  $10,000  of  notes  was  in  September  after- 
wards. 

For  these  reasons,  we  have  no  hesitation  in  saying  that  the  su- 
preme court  was  justified  in  dismissing  the  original  bill,  and  we 
therefore  must  dismiss  this  bill  of  review. 

Foote,  having  been  of  counsel,  did  not  sit  in  this  case. 

For  plaintiff,  H.  Foote  ;  for  defendant,  F.  T.  Backus. 


25 
RESTORATION   OF    PROPERTY   DEEDED    BY   PARENTS    TO 
CHILDREN  FOR  SUPPORT. 

Bacon  v.  Gibbs. 

[Chancery.] 

1.  Where  B.,  a  father,  deeds  his  farm  to  a  married  daughter,  taking  back  a  life 

lease  from  the  daughter  alone,  and  an  agreement  for  the  support  of  him- 
self and  wife  during  life,  and  she  commits  them  to  the  care  of  G.,  who 
abuses  them,  and  she  and  her  husband  also  deed  G.  the  property,  the 
court  will  restore  the  property  to  the  father  for  life,  and  require  G.  to  pay 
B.  the  difference  between  the  living  he  did  and  should  have  furnished. 

2.  For  the  time  B.  was  absent  from  G.,  he  to  be  allowed  such  sum,  for  sup- 

port, to  be  paid  by  G.,  as  should  be  reasonable,  and  for  the  future  to  have 
the  use  of  the  farm  and  such  other  sum  as  might  afford  a  reasonable  sup- 
port in  addition — all  of  which  to  be  a  lien  on  the  farm. 
Ranney,  Supreme  Judge,  stated  the  case,  and  gave  the  opinion, 
as  follows: 

The  complainant  was  an  old  man  in  1836,  and  now  very  old; 
and  in  1836  conveyed  his  farm  to  his  daughter,  Mrs.  Sexton,  and 
took  back  from  her  a  life  lease  of  the  property,  executed  by  herself, 
alone,  she  being  a  married  woman. 

The  husband  of  Mrs.  Sexton  wanted  to  go  west,  and  so  leased 
the  property  for  five   years,  and  then  sold  it,  subject  to  the  life 
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lease,  to  Gibbs,  who  by  a  suit  in  ejectment  dispossessed  the  lessee. 
Gibbs  then  put  his  son  in  possession  of  the  property,  and  under- 
took to  support  the  complainant  and  his  wife,  who  by  the  arrange- 
ment with  Mrs.  Sexton,  were  to  have  their  living  or  be  supported 
for  life,  as  a  consideration  for  the  original  conveyance  and  the  use 
of  the  property. 

It  is  perfectly  clear  that  Gibbs,  while  he  had  the  care  of  these 

old  people,  treated  them  as  he  should  not;  he  treated  them  very 

badly  till  1851,  when  they  were  obliged  *to  leave  Gibbs,  and 

seek  shelter  elsewhere,  as   their  lives  were  rendered  miserable 

with  him.     It  is  claimed  Bacon  and  his  wife  conducted  badly.     If 

they  did,  it  was  no  excuse  for  the  conduct  of  Gibbs.  * 

It  is  clear  that  the  life  lease  to  the  complainant  being  signed 
by  her  alone,  was  a  nullity,  but  she  had  no  right  to  transfer  the 
keeping  of  her  parents  to  third  hands,  or  place  them  in  the  care  of 
strangers;  it  was  a  breach  of  the  contract  with  the  complainant  in 
so  doing. 

In  cases  of  this  kind  we  must  apply  the  rule  applicable  with 
much  strictness. 

The  usual  course  in  similar  cases  is  to  rescind  the  contract 
holding  the  parties  to  an  account.  If  we  should  take  that  course 
in  this  case,  Sexton's  wife,  after  having  sold  the  property  and  re- 
ceiving pay  for  it,  might  again  take  the  property  as  the  heir-at-law 
of  the  complainant. 

Instead  of  that,  we  will  give  to  the  complainant  what  we 
think  he  was  substantially  entitled  to  under  the  arrangement  with 
his  daughter,  Mrs.  Sexton: 

1.  Restoring  the  property  to  the  complainant  for  life. 

2.  We  shall  decree  that  Gibbs  shall  pay  to  complainant  the 
difference  between  the  living  he  did  f  urnijh  him  and  his  wife,  while 
they  resided  with  young  Gibbs,  and  the  living  he  should  have  fur- 
nished, up  to  the  time  Bacon  left. 

3.  Complainant  shall  be  allowed  for  his  annual  support  since  he 
left  Gibbs,  such  a  reasonable  amount  as  it  was  right  and  proper  for 
him  to  have,  under  all  the  circumstances  of  the  case. 

4.  The  complainant  having  the  land  restored  to  him  for  life, 
we  order  that  a  master  shall  ascertain  what  is  a  reasonable  sum  for 

the  complainant's  annual  support  hereafter,  *and  we  order  that 
from  that  sum  the  annual  value  of  the  land  shall  be  deducted, 
and  the  balance  be  paid  in  specified  installments. 

5.  We  order  that  all  these  several  sums  be  a  lien  on  the  prop- 
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erty  in  question,  and  that  on  a  failure  to  pay  them  according  to 
the  decree  to  be  entered  in  this  case,  then,  that  the  premises  be  sold 
to  pay  the  same. 

H.  D.  Clark,  for  plaintiff. 

Bissell  &"  Myers,  for  defendants. 


PRIORITY  OF  MORTGAGE  LIEN. 

Brewster  v.  Clough  et  al. 

[In  Chancery— Reserved  from  Summit  County.] 

1.  A  mortgage  delivered  for  record  has  priority  over  a  claim  by  W.  under  an 

agreement  for  a  mortgage,  although  the  mortgagee  knew  of  W's  claim 
when  he  received  his  mortgage. 

2.  Although  W's  claim  for  a  mortgage  cannot  prevail  against  the  recorded 

mortgage,  yet  W's  demand  being  for  the  purchase  money  of  the  land 
mortgaged,  which  was  known  to  the  mortgagee  when  he  took  his  mort" 
gage,  the  mortgage  will  be  postponed  to  W's  right  under  his  vendor's 
lien,  although  the  title  which  W.  held  to  the  land  and  sold  was  only  an 
equitable  one. 

The  case  was  in  substance  this:  Brewster  agreed  with  Whit- 
tlesey to  examine  his  farm  for  coal,  and  if  coal  was  found,  Whit- 
tlesey was  to  open  the  pits,  and  to  have  one-half  of  the  proceeds  of 
the  coal  taken  out,  and  a  deed  of  one-half  the  farm.  Whittlesey 
proceeded  to  perform  his  contract,  but  before  completing  it,  he  sold 
his  interest  in  the  agreement  with  Brewster  to  Clough,  who  was  to 
pay  Whittlesey  §3,000  in  different  payments,  and  was  also  to  fulfill 
Whittlesey's  agreement  with  Brewster,  and  was  to  take  a  deed  from 
Brewster  and  mortgage  the  property  to  Whittlesey  to  secure  any 
balance  due  him.  Brewster  ^advanced  to  Clough  $400  J:o  pay  to 
Whittlesey  on  his  agreement,  and  $200  to  open  the  pits.  Brewster, 
well  knowing  the  agreement  between  Whittlesey  and  Clough,  gave 
Clough  a  deed  and  took  a  mortgage  to  himself  to  secure  the  §000 
advanced.  Whittlesey  afterwards  ascertaining  this,  claimed  that 
Brewster's  mortgage  was  fraudulent  as  to  him,  but  he  took  a  mort- 
gage from  Clough,  not  waiving  his  right  to  have  .the  amount  due 
from  Clough  to  him  first  satisfied. 

Ranney,  Supreme  Judge,  delivered  the  opinion,  holding: 
1.  That  as  Brewster's  claim  was  an  honest  demand,  and  his 
mortgage  was  recorded  before  Whittlesey's,  it  must  prevail  over 
Whittlesey's;  that  the  knowledge  of  Brewster  of  Whittlesey's 
right  to  a  mortgage  from  Clough,  made  no  difference,  the  statute 
giving  the  priority  to  the  mortgage  first  delivered  for  record. 
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2.  The  court  further  held,  that  although  the  mortgage  of 
Brewster  must  have  priority  over  Whittlesey's,  yet  Whittlesey  had 
a  vendor's  lien  upon  the  land  for  his  purchase  money,  unless  he 
was  prevented  from  asserting  this  lien,  because  his  interest  in  the 
land  sold  to  C  lough  was  only  an  equitable  one. 

3.  That  the  court  could  not  see  why  an  equitable  interest  in 
land  amounting  to  the  whole  value  of  the  land,  should  not  entitle 
the  vendor  to  his  vendor's  lien,  the  same  as  though  he  had  sold  the 
equitable  coupled  with  the  legal  title. 

Decree  enforcing  Whittlesey's  vendor's  lien,  as  having  a  prior- 
ity over  Brewster's  mortgage. 


29  *MARRIAGE. 

fEuzA  Duncan  v.  James  Duncan  and  Others. 
[Petition  for  Dower.] 

1.  To  constitute  a  valid  marriage  at  common  law,  all  that  is  required  is  per-» 

sons  competent  to  contract  and  an  agreement  to  take  effect  immediately 
which  need  not  be  followed  by  cohabitation,  or  an  agreement  to  take  effect 
in  future,  followed  by  cohabitation. 

2.  It  is  not  necessary  to  the  validity  of  such  marriage  that  it  be  solemnized 

by  an  officer  or  clergyman,  etc 

3.  This  rule  prevails  in  Ohio  and  the  United  States  generally.    In  England  it 

is  altered  by  act  of  Parliament 

The  husband  of  the  plaintiff  having  deceased,  she  filed  her 
petition  for  dower,  which  was  opposed  by  James  Duncan  defend- 
ant, because,  as  he  claimed — 1st,  the  plaintiff  was  never  married 
to  the  deceased;  2d,  the  deceased  had  another  wife  living  at  the 
time  plaintiff  claimed  to  have  been  married  to  the  deceased. 

It  appeared  in  evidence  that  no  marriage  had  ever  in  fact  been 
solemnized  between  the  plaintiff  and  Alexander  Duncan,  the  de- 
ceased, but  from  1847  to  the  time  of  his  death,  Duncan  acknowl- 
edged the  plaintiff  as  his  wife — she  acknowledged  him  as  her  hus- 
band— they  passed  as  husband  and  wife,  cohabited  together,  and 
had  children.  It  also  appeared  in  evidence  that  Alexander  Dun- 
can had  a  former  wife  living  in  Ireland,  but  it  also  appeared  that 
she  had  deceased  some  six  months  previous  to  the  death  of  Dun- 
can. There  was  testimony  to  show  that  after  the  death  of  the 
former  wife,  the  petitioner  reminded  the  deceased  of  his  promise 

t  This  case  was    reversed   by  the   Supreme    Court  with  full    report,  10 
O.  S.,  181. 
26 


CLEVELAND  LAW  RECORD.  30.  31 

Duncan  v.  Duncan  et  al. 

to  marry  her,  and  he  then  renewed  it,  and  finally  died  without  any 
ceremony  being  actually  performed.  The  petitioner  and  deceased 
having  lived  together  as  husband  and  wife  from  the  time  of  making 
this  *last  engagement  till  Alexander  Duncan  died,  it  was  claimed 
by  the  petitioner's  counsel,  Messrs.  J.  Adams  and  Wm.  Abbey, 
that  the  evidence  in  the  case  showed  a  valid  marriage  of  the  petitioner 
an<J  the  deceased,  at  common  law,  and  that  a  solemnization  of  the 
marriage  was  not  necessary  to  render  it  legal,  and  that  the  law  of 
Ohio  regulating  marriages  was  merely  directory,  and  did  not  ren- 
der a  common  law  marriage  void.  They  referred  to  2d  vol.  Green- 
leaf's  Ev.,  sec.  460:  26alk,  437;  1  Hill,  270;  3  Marshall,  Ky.  R., 
1198;  8  Paige,  574;  9  do,  611;  2  Kent's  Com.,  86-91;  2  N.  H.  Rep., 
268;  1  Gray,  119. 

S.  I.  Noble  and  Axtell  &  Prentiss,  for  defendants,  claimed 
that  the  common  law  marriage  without  a  solemnization,  is  con- 
trary to  the  spirit  of  the  legislation  of  this  state,  and  therefore  in- 
valid. 

The  Court,  per  Ranney,  Supreme  Judge,  delivered  the  opin- 
ion, as  follows: 

We  are  satisfied  that  the  deceased  had  a  former  wife  in  Ire- 
land, but  the  proof  is  just  as  clear  that  she  was  dead  at  least  six 
months  before  the  decease  of  Duncan.  It  is  clear  that  after  the 
former  wife's  death  the  petitioner  called  on  the  deceased  to  fulfill 
his  promise  to  marry  her,  and  he  then  agreed  to  do  so,  but  died 
without  having  any  marriage  ceremony  performed.  They,  how- 
ever, lived  together  as  if  married,  and  passed  as  husband  and  wife, 
and  acknowledged  themselves  as  such  up  to  Duncan's  death.  Was 
this  a  valid  marriage  by  the  common  law,  and  also  by  the  laws  of 
Ohio?  for  it  is  to  be  governed  by  the  law  of  Ohio,  if  it  presents  a 
different  rule  from  the  common  law. 

A  general  summary  of  the  law  upon  this  subject,  is*foundin 
Greenleaf  on  Evidence,  vol.  2,  section  460,  which  is  as  follows: 

"Marriage  is  civil  contract  jure  gentium,  to  the  validity  of 
which  the  parties  able  to  contract  is  all  that  is  required  by  natural 
'  or  public  law.  If  the  contract  is  made  per  verba  de  persenti;  tho* 
it  is  not  consummated  by  cohabitation ;  or  if  made  per  verba  de 
Juturo,  and  be  followed  by  consummation,  it  amounts  to  a  valid 
marriage  in  absence  of  all  civil  regulations  to  the  contrary.  And 
though  in  most  if  not  all  the  United  States  there  are  statutes  regu- 
lating the  celebration  of  the  marriage  rites,  and  inflicting  a  penalty 
on  all  who  disobey  the  regulations,  yet  it  is  generally  considered 
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that  in  the  absence  of  any  positive  statute,  declaring  that  all  mar- 
riages not  celebrated  in  the  prescribed  manner,  shall  be  absolutely 
void;  or  that  none  but  certain  magistrates  or  ministers  shall  solem- 
nize a  marriage — any  marriage  regularly  made  according  to  the 
common  law,  without  observing  the  statute  regulations,  would  still 
be  a  valid  marriage." 

According  to  this  rule,  in  order  to  constitute  a  valid  marriage, 
all  that  is  necessary  by  the  common  law,  is,  parties  competent  to  con- 
tract, and  an  agreement  to  take  effect  immediately,  whether  fol- 
lowed by  consummation  or  not,  or  in  the  future  followed  by  subse- 
quent cohabitation.  In  this  case  we  find  abundant  evidence  per 
verba  de  futuro^  and  subsequent  cohabitation  continuing  up  to  the 
time  of  Duncan's  death,  from  which  to  find  a  valid  marriage.  By 
the  common  law  then  the  petitioner  was  the  wife  of  Alexander 
Duncan. 

Does  the  law  of  Ohio  alter  this?  It  is  contended  that  *it  does, 
32 

and  that  such  a  marriage  is  contrary  to  the  spirit  and  policy  of 

our  legislation. 

By  a  comparison  of  the  laws  of  Ohio  with  the  laws  of  other 
states  on  this  subject,  it  will  be  found  that  our  laws  are  not  mate- 
rially variant  from  the  laws  of  other  states,  and  it  is  believed  that 
in  nearly  if  not  all  the  United  States,  a  marriage  valid  at  common 
law  is  legal;  and  the  prohibitions  and  penalties  apply  only  to  the 
officers  who  issue  marriage  licenses  or  solemnize  marriages,  leav- 
ing the  marriage  itself  valid  and  binding.  We  see  no  reason  for 
the  establishment  of  a  different  rule  in  Ohio. 

In  England,  by  act  of  Parliament,  a  marriage  by  the  common 
law  is  declared  void,  Unless  solemnized  by  some  officer  or  clergy- 
man prescribed  by  law;  but  in  the  United  States  a  different  policy 
prevails. 

This  conclusion  has  been  arrived  at  in  part  in  view  of  the 
serious  consequences  that  a  contrary  holding  would  produce. 

The  courts  have  gone  this  length  rather  than  render  criminal 
the  intercourse  following  these  common  law  marriages,  and  render 
illegitimate  the  issue  of  such  marriages.  To  do  the  latter  would 
be  to  punish  the  innocent  for  the  sins  of  others. 

In  view  of  all  the  facts  of  this  case,  we  are  brought  to  the  con- 
clusion that  the  petitioner  was  the  lawful  wife  of  Alexander  Dun- 
can, and  entitled  to  dower  in  the  lands  of  which  he  died  seized. 
We  decree  accordingly. 
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Simmons  and  Others  v.  William  P.  Brown. 
[In  Error.] 

1.  A  note  in  which  the  payee's  nanie  is  blank,  is  payable  to  bearer. 

2.  It  is,  not  ground  for  error, that  a  petition  is  not  sworn  to ;  that  must  be  taken 

advantage  of  on  motion  before  judgment. 

3.  A  power  of  attorney  to  confess  judgment  on  such  note  in  favor  of  the  holder 

thereof,  is  available  to  the  person  who  may  be  the  holder  of  the  note  at  the 
time  judgment  is  rendered,  although  not  the  original  holder,  or  payee. 

4.  If  the  record  shows  a  judgment  confessed  and  execution  awarded,  it  is  suf- 

ficient, although  there  is  no  technical  finding  and  rendition  of  judgment. 

5.  The  requirements  of  law  as  to  making  up  and  signing  the  records  of  the 

common  pleas  are  only  directory,  and  the  proceedings  are  valid  without 
such  making  up  and  signing. 

In  the  court  of  common  pleas,  defendant  in  error  obtained  a 
judgment  on  a  cognovit  attached  to  a  note  payable  to  the  order  of 

;  the  name  of  the  payee  being  left  blank.     The  note  was 

for  $2,000  at  90  days;  the  cognovit  authorized  a  judgment  to  be 
confessed  in  favor  of  the  holder  of  the  note,  and  errors  to  be  re- 
leased. 

The  petitioa  averred  that  Wm.  P.  Brown  was  the  holder  of  the 
note;  that  there  was  due  to  him  on  said  note  $2,000  with  interest, 
etc.,  (not  describing  the  note,  but  only  referring  to  a  copy  attached 
to  the  petition).     Petition  was  not  verified. 

The  attorney  who  confessed  the  judgment  in  his  answer  did 
not  admit  any  amount  due,  but  merely  confessed  a  judgment  "for 
$2,000,  and  interest  from  the  time  said  promissory  note,  in  said 
petition  mentioned,  became  due,"  releasing  errors,  etc.  In  render- 
ing judgment,  the  court  did  not  find  any  amount  due,  but  says, 
"Said  attorney,  for  defendant,  confesses  a  judgment  in  favor  of 
plaintiff  *f or  $2,391  jY?;  and  the  court  award  execution  to  collect 
the  same,"  etc. 

Plaintiffs  in  error  claimed  the  judgment  should  be  reversed, 
and  made  11  assignments  of  error,  among  which  they  claimed  a  re- 
versal, because  there  was  no  payee  in  the  note;  because  petition  was 
not  sworn  to;  because  judgment  was  rendered  without  the  court 
having  any  legal  evidence  of  the  claim  of  plaintiff;  because  the 
record  of  the  case  in  common  pleas  was  not  made  up  by  the  c  lerk 
and  subscribed  by  the  presiding  judge,  as  required  by  law;  because 
no  judgment  was  in- fact  rendered  by  the  court  below,  but  only 

execution  awarded. 
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Fitch,  Judge,  delivering  the  opinion  of  the  court,  held — There 
was  no  error  apparent  in  the  record;  that  the  petition  sufficiently 
alleged  the  plaintiff's  right  in  the  common  pleas  to  recover  the 
amount  due  on  the  note  as  the  holder. 

That  there  being  no  payee  in  the  note,  it  must  be  held  as  pay- 
able to  bearer,  the  same  as  a  note  made  to  a  fictitious  payee, 
which  has  always  been  held  as  payable  to  .bearer. 

That  it  is  no  error  that  a  petition  is  not  sworn  to;  that  is  a  de- 
fect to  be  taken  advantage  of  before  judgment,  on  motion. 

That  as  to  the  point  "that  the  record  shows  no  legal  evidence 
before  the  court  of  common  pleas  to  authorize  the  judgment,"  this 
court  will  presume  that  the  proper  proof  was  before  it  to  authorize 
its  finding  and  judgment. 

That  the  requisitions  as  to  making  up  the  records  of  the  com- 
mon pleas  and  the  signing  thereof  is  directory,  and  a  failure  to  do 
so  cannot  prejudice  any  person  who  has  acquired  rights  by  virtue 
of  the  judgment. 

*That  although  there  is  no  technical  finding  and  rendering  of 
judgment  by  the  court  of  common  pleas,  yet  what  is  apparent 
from  the  record  is  equivalent  thereto,  and  is  substantially  a  good 
judgment. 

Judgment  of  the  common  pleas  affirmed. 

For  plaintiff  in  error,  Floyd  &  Bostwick. 

For  defendant  in  error,  Williamson  &  Riddle. 


INTOXICATING  LIQUORS. 

Pollard  v.  State  of  Ohio. 

[In  Error.] 
A  sale  of  intoxicating  drinks  to  a  minor  under  twelve  years  of  age,  as  agent  of 
S.,  is  a  sale  to  S.,  and  need  not  be  upon  the  written  order  of  the  parent, 
etc.,  of  the  minor,  to  render  such  sale  lawful. 

Defendant  was  convicted  in  the  probate  court  for  a  violation  of 
the  2d  section  of  the  law  against  sale  of  intoxicating  drinks,  which 
provides  against  sale  to  minors,  "unless  upon  a  written  order  of  their 
parents ',  guardian  or  family  physician" 

The  sale  in  this  case  by  defendant  was  of  a  pint  of  whisky  to 
a  minor  12  years  of  age,  as  the  agent  of  one  Smith,  and  this  agency 
was  made  known  at  the  time  the  sale  was  made. 

Fitch,  Judge,  delivering  the  opinion,  held — That  as  there 
might  be  a  sale  by  an  agent,  so  there  might  be  a  sale  to  a  person 
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by  his  agent;  that  this  sale,  although  to  a  minor,  was  only  made  to 
him  as  agent  of  Smith,  and  therefore  a  sale  to  Smith,  and  not 
within  the  provisions  of  said  2d  section. 

Judgment  of  probate  court  reversed. 

Williamson  &  Riddle  for  the  state. 

Lynde  &  Castle  for  Pollard. 


♦APPEALS.  36 

Leffingwell  v.  Castle. 

1.  Immediately  on  appeal  from  the  common  pleas  to  the  district  court,  the 

penalty  allowed  by  the  law  attaches,  and  it  cannot  be  avoided  by  tendering 
the  amount  of  the  debt  and  costs  before  judgment  in  the  district  court. 

2.  In  cases  where  there  is  an  absence  of  defense  and  an  appeal  for  delay,  the 

penalty  will  be  only  five  per  cent,  unless  it  appears  that  the  appeal  was 
also  for  the  purpose  of  vexing  and  harrassing  the  plaintiff. 

Previous  to  the  sitting  of  this  court,  defendant  offered  to  pay 
the  amount  due  on  the  mortgage  and  all  the  costs,  but  would  not 
pay  any  penalty.  Plaintiff  refused  to  receive  the  money  and  dis- 
charge the  claim  unless  the  penalty  was  also  paid;  and  the  ques- 
tion submitted  was,  at  what  time  the  penalty  attached,  and  whether 
it  should  be  5  or  10  per  cent. 

Foote,  J.,  delivered  the  opinion,  holding — 

1.  That  the  right  to  the  penalty  attached  in  cases  where  par- 
ties were  entitled  to  it  when  the  appeal  was  perfected;  and  that  the 
defendant  could  not,  by  tendering  or  paying  the  amount  of  debt 
and  costs,  avoid  the  penalty.  If  that  could  be  done,  then  a  party 
could  obtain  the  delay  consequent  on  appeal,  and  avoid  the  penalty 
allowed  by  law  altogether. 

2.  That  unless  something  more  appeared  in  the  case  than  a 
mere  default  or  absence  of  any  defense  on  the  part  of  the  defend- 
ant, no  more  than  5  per  cent,  penalty  would  be  allowed. 

3.  To  entitle  the  appellee   to  10  per  cent,  penalty  there  must 
be  not  only  an  absence  of  all  defense,  but  proof  that  the  appeal 
was  taken  not  to  obtain  further  time  merely,  *but  that  the  delay 
was  for  the  purpose  of  vexing  and  harrassing  the  appellee. 

Judgment  accordingly. 

For  plaintiff,  Bishop,  Backus  &  Noble. 

For  defendant,  Bolton,  Kelly  &  Griswold. 
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COMMERCIAL  LAW. 

Thomas  &  Greixer  et  al.  v.  Forest  City  Bank. 
[In  Error.] 
In  a  suit  on  a  protested  foreign  Mil  of  exchange,  for  damages  as  well  as  prin- 
cipal, the  Mil  taring  addressed  to  I>  6c  Co..  Phita..  Pa.,  it  will  be  presumed 
that  the  Irawees  r«:-»i'!e<l  there,  and  the  court  will  take  judicial  notice  that 
such  place  is  out  of  the  state  of  Ohio. 

The  defendant  in  error  recovered  a  judgment  by  default  in  the 
common  pleas  for  $1,0*^.50,  being  principal  and  interest  and  six 
per  cent,  damages  on  a  protested  draft  drawn  and  endorsed  by  plain- 
tiff in  error,  and  directed  to  "Messrs.  Drexell  &  Co.,  Philadel- 
phia. Pa." 

Plaintiffs  in  error  claimed  that  it  did  not  appear  sufficiently 
from  the  record  that  the  drawees  resided  in  Philadelphia,  Pa.,  and 
that  they  did  not  reside  in  Ohio.  The  only  evidence  of  the  draw- 
ees' residence  was  the  address  to  them  in  the  draft,  as  above  de- 
scribed. It  was  also  claimed  by  plaintiff  in  error,  that  the  court 
could  not  take  judicial  notice  that  the  Pennsylvania  named  in  the 
address,  was  not  in  this  state. 

Starkweather,  Judge,  in  delivering  the  opinion  of  the  court, 
held— 

1.  The  draft  being  addressed  to  persons  in  Philadelphia,  Pa., 
it  would  be  presumed  they  resided  there. 

2.  That  the  court  may  take  judicial  notice  of  the  division  *of 
the  country  into  states,  counties,  etc.,  and  of  the  names  by  which 

they  are  designated,  and  of  the  relative  position  which  they  bear 
to  each  other — and  that  the  court  did  not  err  in  taking  judicial 
notice  that  Pennsylvania  was  out  of  the  state  of  Ohio,  therefore 
judgment  is  affirmed,  with  costs. 

H.  Oris  wold,  for  plaintiff  in  error. 

Mason  &  Kstep,  for  defendant  in  error. 


CONFESSION  OF  JUDGMENT. 

Leish  v.  Cromwell  and  Others. 
.     .  [Error.] 
A  judgment  confessed  by  virtue  of  a  warrant  of  attorney  authorizing  judgment 

to  be  confessed  in  favor  of  the  holder  of  the  note,  and  "against ,"  is 

not  erroneous  because  the  plaintiff  is  not  the  payee,  or  the  name  of  the 
person  is  blank  against  whom  judgment  may  be  confessed. 
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The  record  in  this  case  showed  that  a  judgment  was  taken  in 
the  common  pleas,  by  warrant  of  attorney  attached  to  a  promissory 
note,  and  payable  to  Wm.  vSlade,  Jr.,  attorney  for  the  above  defend- 
ants, and  the  power  of  attorney  authorized  the  judgment  to  be  con- 
fessed in  favor  of  the  holder  of  the  note  and  "against ,M  the 

names  being  left  blank  as  to  the  persons  against  whom  the  judg- 
ment was  to  be  confessed.  Siade,  before  judgment,  endorsed  the 
note  to  the  above  named  defendants.  ,  ^  "^  Z,  -Z  ~Z[^  ~   "  "«  ^^Z 

The  principal  error  assigned  was,  that  the  warrant  of  attorney 
did  not  authorize  the  judgment  contained  in  the  record. 

The  court,  by  Rannky,  Supreme  Judge,  held — 

1.  That  the  warrant  of  attorney  authorized  a  judgment  in  favor 
of  the  holder  of  the  note;  that  the  judgment  was  properly  con- 
fessed in  favor  of  Cromwell  and  others, *they  being  the  owners  and 
holders  of  the  note;  that  the  power  of  attorney  in  19  Ohio  R.,  130, 
Osburn  v.   Hawley,  did  not  authorize  a  judgment  in  favor  of  the 
holder,  and^n  that  it  is  distinguishable  from  this  case. 

2.  That,  as  the  warrant  authorized  judgment  for  the  amount 
due  on  the  note,  if  the  word  "against"  was  dropped,  the  meaning 
would  appear  clear  that  it  was  the  design  of  the  signers  of  the 
power  of  attorney,  to  authorize  a  confession  of  judgment 
against  the  makers  of  the  said  note. 

Judgment  of  the  court  of  cpmmon  pleas  affirmed. 
Bolton,  Kelly  &  Griswold,  for  plaintiff  in  error. 
Wm.  Slade,  Jr.,  for  defendants  in  error. 


PROMISSORY  NOTES. 

t  Sturges-  &  Hale  v.  E.  G.  Williams. 

[  Error.] 

A  promissory  note  drawn  by  R.*  payable  generally  to  W.'s  order,  and  by 
W.  endorsed  for  R. 's  accommodation,  no  blank  being  left  for  inserting 
a  place  of  payment,  may  be  avoided  by  W.,  if  R.  before  he  part9  with 
the  note  inserts  in  it  a  place  of  payment  with  the  knowledge  of  the  en- 
dorsee, and  without  the  knowledge,  or  consent  of  W. 

The  facts  of  .this  case  are  as  follows: 

E.  Rawson,    for  his  own    accommodation,    drew  a    note/  of 
which  the  following  is  a  copy: 
"$500.  Cleveland,  March  7,  1853. 

"Two  months  after  this  date,  I  promise  to  pay  to  E.  G.  Wil- 
liams, Esq.,  or  order,  five  hundred  dollars,  value  received. 

"(Signed)  Edward  Rawson. 

'(Endorsed)  E.  G.  Williams." 

t  The  judgment  of  the  District  Court   in  this  case  was  affirmed  by  the 
Supreme  Court,    9  O.  S  ,  443. 
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40  *This  note  was  taken  by  Rawson  to  the  plaintiffs  to  be  by  them 
discounted  for  his  (Rawson's)  benefit.  The  note,  before  it  was  dis- 
counted, was  altered  by  E.  Rawson  in  the  plaintiffs'  banking  room, 
(as  was  admitted,)  with  their. knowledge,  by  inserting  in  the  body 
of  the  note,  between  the  words  "order* '  and  "five,"  the  following: 
"Payable  at  the  office  of  Sturges  &  Hale.,,  So  that  the  note  was 
changed  from  one  payable  generally,  to  one  payable  at  the  office  of 
the  plaintiffs,  in  the  city  of  Cleveland. 

The  court  below  charged  the  jury  "that  the  writing  of  the 
words  4payable  at  the  office  of  Sturges  &  Hale, '  on  said  note,  by 
said  Rawson,  as  above  stated,  was  a  material  alteration  of  the  note, 
and  if  made  without  the  knowledge  or  consent  of  Williams,  he 
was  thereby  discharged  from  the  payment  of  the  note." 

Griswold  &  Loomis,  attorneys  for  plaintiffs: 

Claimed  that  the  note  was  made  for  E.  Rawson 's  accommoda- 
tion; and  although  endorsed  by  Williams,  it  was  not  a  valid  obliga- 
tion, until  it  was  negotiated  for  value  to  the  plaintiffs;  ana  that  un- 
til it  was  negotiated,  Rawson  being  the  principal,  was  like  the 
acceptor  of  a  bill  of  exchange,  who  had  a  right  to  designate  where 
the  money  should  be  made  payable;  and  they  referred  to  18  John- 
son's Reports,  315,  Bank  of  America  v.  Woodworth.  They  also 
referred  to  the  opinion  of  Chancellor  Kent  in  the  case  of  Wood- 
worth  v.  Bank  of  America,  19  Johnson's  Reports,  393,  and  contend- 
ed that  it  contained  the  law,  although  a  majority  of  the  court  of 
errors  held  otherwise. 

Backus  &  Noble,  attorneys  for  defendants: 

Claimed  that  the  ruling  of  the  court  of  common  pleas  *was 
right;  that  the  alteration  of  the  note  by  Rawson,  after  it  had  been 
endorsed  by  Williams,  without  Williams'  knowledge  and  consent, 
was  a  material  alteration  of  the  note,  and  discharged  Williams, 
especially  as  it  was  done  with  the  knowledge  of  the  plaintiffs. 
They  referred  to  Woodworth  v.  Bank  of  America,  19  Johnson's  R., 
p.  418;  opinion  of  Skinner,  Senator;  also  Smith's  Leading  Cases,  714 
and  715,  and  24  Wendell,  347,  Napo  &  Green  v.  Fuller  &  Patterson. 

The  court,  per  Ranney,  Supreme  Judge,  delivered  the  opinion 
as  follows: 

The  note  in  question  was  not  legally  in  existence  till  it  was 
discounted  by  Sturges  and  Hale.  Then  as  Williams  endorsed  the 
note  and  it  was  payable  to  his  order,  it  must  be  presumed  that  he 
was  a  mere  surety,  and  entitled  to  all  the  privileges  of  one.  If  he 
had  endorsed  the  note,  and  it  had  been  payable  to  Sturges  and  Hale, 
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he  would  have  been  deemed  an  original  maker,  and  prima  facie  might 
have  been  treated  as  such. 

This  alteration  was  without  the  knowledge  of  Williams  and  if 
enforced  at  all,  must  be  enforced  in  its  present  form. 

When  Williams  endorsed  the  note  and  delivered  it  to  Rawson, 
there  being  no  blank  left  in  it  to  be  fillfed  up  in  order  to  make  it 
complete,  he  had  a  right  to  presume  that  Rawson  would  use  the 
note  as  he  had  received  it  from  Williams  when  he  endorsed  it.  It 
would  have  been  otherwise  if  a  blank  had  been  left  to  be  filled  up 
by  Rawson. 

The  supreme  court,  in  case  of  Selser  v.  Brock,  3  Ohio  State  R. 
p.  302-308,  decided  at  the  December  term,  1854,  "That  when  one 
of  two  innocent  persons  must  *suffer  by  the  fraud  of  a  third  person, 
he  who  trusted  the  third  person  and  put  into  his  hands  the  means 
to  commit  the  wrong,  must  bear  the  loss." 

Now,  when  Williams  endorsed  this  note  and  placed  it  in  the 
hands  of  Rawson,  he  put  it  in  the  power  of  Rawson  to  alter  the 
note,  any  time  before  it  was  delivered  by  Rawson,  and  before  it 
took  effect  as  a  note.  And  if  Rawson  had  altered  it  at  any  time 
before  delivering  it  to  Sturges  and  Hale,  without  their  knowledge, 
and  they  had  purchased  it  bona  fide,  then  according  to  the  principle 
decided  in  the  above  case  of  Selser  v.  Brock,  Williams  ought  to  be 
bound  by  it,  as  by  entrusting  it  to  Rawson  to  be  negotiated,  he 
placed  it  in  the  power  of  Rawson  to  change  the  place  of  payment, 
or  to  make  other  alteration  in  the  note,  whereby  a  third  person  and 
innocent  holder  of  the  note  might  be  deceived. 

This  case,  however,  is  different.  Sturges  and  Hale  had  knowl- 
edge how  Williams  intended  to  have  the  note  payable,  and  they 
knew  he  was  not  present  to  consent  to  the  alteration,  and  they 
could  not  therefore  claim  as  innocent  bona  fide  purchasers  of  the 
note  in  its  altered  form.  And  we  are  now  brought  to  this  point — 
14 Was  this  alteration  material  V  If  not,  then  the  judgment  of  the 
court  of  common  pleas  was  erroneous,  and  should  be  reversed.  If 
it  was  material,  then  the  judgment  must  stand. 

A  party  has  a  right  to  say  what  kind  of  a  contract  he  will  enter 
into,  and  when  entered  into,  it  cannot  be  changed  without  his  con- 
sent, even  so  as  to  make  it  beneficial  to  the  party  entering  into  it 
without  rendering  it  void  as  to  all  who  know  of  such  change. 

The  undertaking  of  Williams  was,  that  on  condition  that  the 
holder  of  this  note  would  demand  payment  of  *it  of  Rawson  per- 
sonally, or  at  his  residence,  when  it  should  become  due,  then  in 
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care  the  note  should  not  be  paid*  if  he,  (Williams,)  was  notified 
thereof,  he  would  pay  the  note.  In  the  altered  form  of  the  note, 
the  condition  was,  that  provided  Rawson  had  no  funds  at  the  office 
of  Sturges  &  Hale  to  meet  the  note  when  due,  or  if  payment  was 
demanded  there  and  not  made,  and  he  was  duly  notified  thereof,  then 
he  would  pay  the  note.  In  the  latter  case  something  different  is 
contemplated  to  be  done  from  what  was  contemplated  in  the  former, 
and  the  condition  is  a  different  one.  If  an  alteration  can  be  made 
so  as  to  change  the  place  of  payment,  then  it  might  be  so  altered 
as  to  be  made  payable  in  New  York,  where  the  rate  of  interest  is 
seven  percent:  instead  of  six;  and  then,  would  such  an  alteration 
not  only  change  the  place  of  payment,  but  would  also  increase  the 
amount  in  case  the  note  was  on  interest.  We  must  conclude  then, 
that  the  alteration  was  material,  and  being  done  with  the  knowl- 
edge of  the  plaintiffs  in  error,  it  avoids  the  note.  If  they  had 
purchased  it  having  no  knowledge  that  the  alteration  was  without 
Williams'  consent,  and  before  it  had  ever  taken  effect  as  a  note, 
then  our  conclusion  would  have  been  otherwise. 

In  the  cage  of  Bank  of  America  v.  Wood  worth,  18  Johnson's 
R.  315,  which  was  a  case  where  the  place  of  payment  was  altered 
by  the  maker  before  delivery  to  the  endorser,  before  it  was  dis- 
counted, and  without  the  knowledge  of  the  endorsee  or  endorser, 
wrhere  the  supreme  court  of  New  York  held  that  the  endorser  was 
not  discharged  thereby,  and  which  judgment  was  reversed  by  the 
court  of  errors,  19  Johnson's  R.,  191,  we  regard  the  decision  of 
*the  supreme  court  as  the  better  law,  and  should  so  hold  if  that 
case  was  presented  to  us.  The  case  now  before  us  is  materially 
different  from  that,  and  we  must  affirm  the  judgment  of  the  court 
of  common  pleas. 
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JULY  TERM,  J856. 

[Before  Hon.  John  MXean,  of  the  Supreme  Court,  and  Hon.  H.  V.  Willson, 
of  the  District  Court.] 


STREET  ASSESSMENTS. 

Samuel  W.  Stimson  v.  J.  W.  Scott. 

[In  Chancery.] 

The  city  of  Toledo,  under  the  Municipal  Corporation  Law  of  1852,  passed 
ordinances  for  the  improvement  of  a  part  of  Summit  street,  and  as- 
sessed the  expense  at  a  fixed  sum  per  foot  front  on  the  land  abutting  on 
the  improvement,  and  authorized  plaintiff  to  collect  the  assessments  in 
his  own  name,  he  having  done  the  work  in  making  the  improvement. 
Held- 

1.  The  plaintiff  had  a  right   in   his  own   name  to  collect  the  assessments; 

and  that  this  court  has  jurisdiction  of  this  case,  the  plaintiff  not  being 
a  citizen  of  Ohio  and  taking  by  operation  of  law,  and  not  by  assign- 
ment under  the  11th  section  of  the  U.  S.  Judiciary  Act  of  1789. 

2.  Such  assessments  are  not  unconstitutional  under  the  new  Constitution  of 

Ohio. 

Opinion  of  Judge  McLean. 

This  suit  is  brought  to  enforce  the  collection  of  a  special  as- 
sessment, levied  by  ordinance  of  the  city  council  of  the  city  of  To- 
ledo, for  the  grading  and  improving  of  Summit  street,  in  said  city, 
under  the  municipal  corporation  law  of  Ohio,  passed  1852.  The 
city  council  ^passed  an  ordinance  for  the  improvement  of  a  portion 
of  Summit  street,  and  assessed  the  expenses  of  the  improvement 
on  the  land  fronting  or  abutting  on  said  improvement,  at  a  certain 
amount  per  foot  front  on  the  street,  and  then  contracted  with  the 
plaintiff  to  do  the  work  necessary  to  complete  the  improvement. 
This  work  was  done  and  accepted  by  the  city.  Another  ordinance 
was  also  passed,  whereby  the  special  assessments  for  this  improve- 
ment were  to  be  paid  to  the  plaintiff,  and  he  was  authorized  by  said 
ordinance  to  proceed  and  collect  them  in  his  own  name.  Among 
these  assessments  was  one  against  the  defendant. 

The  defendant  demurs  to  the  complainant's  bill,  and  makes 
several  points  which  will  be  noticed  in  this  opinion. 

1.  7/  is  claimed,  generally,  that  this  court  has  not  jurisdiction  of 

this  case, 
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On  the  record,  there  is  no  doubt  but  the  proper  parties  are  be- 
fore the  court,  the  complainant  being  a  citizen  of  New  York,  and 
the  defendant  a  citizen  of  Ohio.  But  it  is  claimed  that  this  court 
cannot  take  jurisdiction  of  the  case,  because  the  plaintiff  is  the  as- 
signee of  the  claim  on  which  he  sues,  and  therefore  comes  within 
the  11th  section  of  the  judiciary  act  of  the  United  States,  of  1789, 
which  is  as  follows: 

"Nor  shall  any  district  or  circuit  court  have  cognizance  to  re-" 
cover  the  contents  of  any  promissory  note  or  other  chose  in  action 
in  favor  of  an  assignee,  unless  a  suit  might  have  been  prosecuted 
in  such  court  to  recover  the  said  contents  if  no  assignment  had 
been  made,  except  in  cases  of  foreign  bills  of  exchange. n 

The  plaintiff  is  not  an  assignee  within  the  meaning  of  this 
statute.  He  does  not  take  as  assignee  of  the  claim  *on  which  he 
sues,  but  by  operation  of  law,  and  the  proceedings  and  ordinances 
of  the  city  council  of  the  city  of  Toledo;  and  it  makes  no  differ- 
ence that  the  city  of  Toledo  had  also  a  right  to  proceed  and  collect 
this  assessment  in  its  own  name,  so  long  as  it  did  not  exercise  that 
right. 

It  is  well  settled,  where  a  person,  a  resident  of  one  state,  has 
acquired  a  right  under  the  statute  of  another  state,  he  may  resort 
to  the  federal  court  to  enforce  that  right. 

So  a  person  having  a  lien,  by  a  state  law,  upon  a  vessel,  may 
go  into  admiralty  court  to  enforce  the  lien. 

The  case  of  Deshler  v.  Dodge  in  the  supreme  court  of  the 
United  States,  16  Howard's  R.,  622,  is  a  much  stronger  case  than 
this  against  the  jurisdiction  of  the  court.  That  was  a  case  where 
Dodge,  as  treasurer  of  Cuyahoga  county,  Ohio,  distrained  for  taxes 
$38,592,  of  bank  bills  belonging  to  certain  banks  in  Cleveland,  in 
said  county,  which  taxes  the  banks  claimed  were  unconstitutionally 
assessed  against  them,  and  they  sold  the  bills  in  the  hands  of  Dodge 
to  Deshler,  of  New  York,  who  brought  a  suit  in  replevin  for  them 
in  this  court,  and  took  the  money  out  of  the  hands  of  Dodge,  yet 
the  court  held  the  United  States  circuit  court  had  jurisdiction  of 
the  case. 

2.  It  is  objected  that  the  tax  is  unconstitutional  by  the  new 
constitution  of  Ohio,  as  the  tax  is  not  assessed  according  to  article 
12,  section  2,  of  this  new  constitution. 

This  article  refers  to  general  taxation  for  revenue  purposes, 
and  has  no  reference  to  special  assessments  for  local  improvements. 

But  we  can  see  no  objection  to  this  assessment  from  inequality. 
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It  is  levied  by  a  "uniform  rule"  on  a  particular  district,  that  is,  at 
a  certain  amount  per  foot  front.     *This  is  the  general  rule  every- 
where, and  it  is  right.     No  more  equal  mode  could  be  fixed  upon. 

It  is  said  that  this  assessment  should  extend  to  the  whole  street, 
and  not  a  portion  of  it,  as  in  this  case.  From  aught  that  appears, 
the  assessment  does  extend  over  all  that  part  of  the  street  not  be- 
fore improved. 

We  see  no  objection  to  maintain  this  suit,  on  any  of  the  points 
raised. 

Demurrer  overruled.     Decree  for  complainant. 

For  complainant,  Bassett  &  Kent. 

For  defendant,  M.  R.  Waite. 
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Reports  of  Cases  Decided  in  This  Court,  by  Judge  Ranney,  ok  the 

Supreme  Court,  and  Starkweather,   Foote,  Fitch  and  Otis, 

Judges  op  the  Common   Pleas.    The   Reports   were 

submitted   to   and    approved   by   the  judges 

respectively  who  delivered  the  opinions. 


FORECLOSURE  OF  MORTGAGE— REDEMPTION. 

E.  J.  Estep  v.  E.  Adams  et  al. 

[In  Chancery.] 

A.  purchased  land  of  S.,  in  1835,  in  Cuyahoga  county,  Ohio,  and  mort- 
gaged it  back  for  the  purchase  money.  After  the  mortgage  money  be- 
came due,  and  while  A.  was  in  possession,  D.  recovered  a  judgment  in 
the  common  pleas  in  said  county  v.  A.  A.  afterwards  surrendered 
possession  to  the  mortgagee,  who  commenced  a  foreclosure  of  his 
mortgage.  At  the  same  term  the  bill  to  foreclose  was  filed  and  the  suit 
pending  in  said  court,  a  second  judgment  was  recovered  against  A. 
in  the  same  court,  but  recovered  on  a  day  subsequent  to  the  com- 
mencement of  foreclosure.  Neither  of  these  judgment  creditors  was 
made  a  party  to  the  proceedings  to  foreclose.  The  mortgaged  premises 
having  been  sold  under  these  proceedings,  and  the  judgments  assigned 
to  Estep,  he  claimed  a  right  to  redeem  said  premises  by  paying  the 
amount  of  the  mortgage.     Held — 

1.  Plaintiff  had  a  right  to  redeem  as  to  the  first  judgment. 

2.  That   the  second   judgment    having    been    obtained  pendente  lite,  it  was 

not  necessary  to  make  the  judgment  creditor  party  to  the  foreclosure. 

3.  Whether  a  judgment  is  a  lien    on   mortgaged   premises,  the    mortgagor 

being  out  of  possession  and  the  condition  forfeited.     Query f 

4.  When  such  right  to  redeem  exists,  no  period  short  of  twenty-one  years  will 

bar  it. 

This  case  shows  that  the  defendant,  Adams,  purchased  land  of 

Swan,  in  Brooklyn,  in  Cuyahoga  county,  IK:}.),  mortgaged  the  same 

to  said  Swan  at  the  same    time  to  secure  a  part  of  the  purchase 

money,, that  after  the  mortgage  *money  became  due,  but  while  the 

mortgagor  was  in  possession,  and  at  the  October  (1837)  term  of 

Cuyahoga  common  pleas,  I.   P.    Dorman    recovered    a   judgment 

against  Adams;  Hepburn  &  Shepard,  at  the  November  term  of  the 

same  court,  (1839,)  recovered  another  judgment;  but  at  the  latter 
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time  Adams  was  not  in  possession,  but  had  surrendered  possession 
to  the  mortgagee;  both  of  which  judgments  were  kept  alive  by 
issuing  executions.  The  second  judgment  was  recovered  at  the 
same  term  at  which  the  proceedings  were  commenced  to  foreclose 
a  mortgage,  but  a  day  subsequent  to  such  commencement.  At  the 
November  term  (1839)  suit  was  commenced  to  foreclose  the  mort- 
gage, without  making  the  said  judgment  creditors  parties.  A  sale 
was  made  of  the  mortgaged  premises  under  the  foreclosure  proceed- 
ings aforesaid,  and  the  premises  were  sold  to  said  Swan  as  upon  ex- 
ecutions upon  judgments  at  law. 

Estep,  as  assignee  of  the  judgments,  claims  the  right  to  redeem 
said  mortgaged  premises,  by  paying  the  amount  of  said  mortgage. 

The  court,  per  Foote,  Judge,  held,  that  Adams,  the  mort- 
gagor, being  in  possession  of  the  premises  at  the  time  the  judg- 
ment was  recovered  by  Dorman,  although  the  condition  of  the  mort- 
gage was  forfeited  before  that  time,  yet  the  judgment  was  a  lien 
upon  the  mortgaged  premises  subject  to  the  mortgage  of  Swan; 
that  the  courts  of  this  state  had  repeatedly  held,  that  in  cases  like 
this  the  judgment  is  a  lien  on  the  mortgaged  premises  remaining 
in  possession  of  the  mortgagor  at  the  time  of  the  recovery  of  the 
judgment. 

That,  as  to  the  judgment  recovered  by  Hepburn  &  Shepard, 
it  was  situated  differently.  When  that  was  *recovered,  or  actually 
rendered,  suit  had  been  commenced  to  foreclose  the  mortgage;  that 
it  was  a  settled  principle  in  equity  proceedings,  that  persons  acquir- 
ing an  interest  by  their  own  acts  in  the  subject  matter  of  a  suit 
pendente  lite  were  not  entitled  to  be  made  parties;  that  for  that 
reason  the  suit  to  foreclose  might  properly  proceed  without  any 
notice  being  taken  of  the  Hepburn  &  Shepard  judgment,  or  mak- 
ing the  plaintiffs  in  that  judgment  parties. 

Whether  a  judgment  is  a  lien  upon  mortgaged  premises,  the 
condition  being  forfeited  and  the  mortgagor  out  of  possession  at 
the  time  of  a  judgment  being  rendered  against  him,  the  court  de- 
clined to  express  an  opinion. 

That  if  the  plaintiff  had  a  right  in  other  respects,  he  would 
not  be  deprived  of  his  right  to  redeem,  because  his  equity  had  be- 
come stale.  Sleeping  upon  his  rights  for  thirteen  years,  if  his 
judgments  had  been  kept  alive  during  that  time,  would  not  prevent 
his  coming  into  this  court  for  relief.  No  period  short  of  twenty- 
one  years  would  bar  him  of  that  right. 

Therefore,   as    to  the    Dorman  judgment,  the   plaintiff  had  a 
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right  to  redeem,   and  as  to  the  Hepburn  &  Shepard  judgment,  no 
right  of  redemption  existed.     Decree  accordingly. 

Estep,  for  plaintiff. 

Williamson  &  Riddle  for  defendants. 


54  *PLEADING  AND  PRACTICE, 

William  Slade,  Jr.,  v.  Doolittle  &  North. 
[Motion  to  strike  off  Answer.] 

1.  A  counterclaim  or  set-off  will  not  be  struck  off  on  motion,  although  defect- 

ively stated,  if  the  same  is  capable  of  being  so  stated  as  to  constitute  a 
defense. 

2.  The  court  will  be  liberal  in  allowing  amendments,  to  promote  substantial 

justice. 

3.  When  land  is  sold  as  a  part  of  a  subdivision,  in  which  is  a  public  square, 

the  vendors  cannot  vacate  the  square,  without  making  good  to  the  ven- 
dees any  injury  sustained  thereby ;  and  such  injury  may  be  set  up  under 
the  code,  to  reduce  the  amount  sought  to  be  recovered  by  the  vendors  or 
their  assignees. 

The  plaintiff  claimed  in  this  case,  that  he  was  the  vendor's  as- 
signee of  contracts  for  the  sale  by  Pelton,  etc.,  to  Doolittle,  of  cer- 
tain sublots  on  University  Heights,  in  Brooklyn,  in  this  county. 
A  plat  had  been  made  of  the  property  subdivided,  and  as  a  portion 
of  the  plat,  a  public  park,  containing  five  acres  of  land,  was  laid 
out;  and  the  property  purchased  by  Doolittle  was  near  this  park. 
It  was  also  a  matter  of  public  notoriety,  that  an  university  was  to 
be  established  and  kept  up  on  this  subdivision,  and  a  portion  of 
the  subdivision  was  set  apart  for  university  grounds,  and  a  build- 
ing was  erected,  and  a  school  established;  but  it  was  discontinued, 
and  still  remains  so.  The  contract  does  not  stipulate  for  the  estab- 
lishment of  the  school,  or  continuance  of  it.  After  the  execution  of 
these  contracts,  the  proprietors  of  the  subdivision  vacated  so  much 
of  the  same  as  applied  to  the  park,  and  sold  the  park  out  to 
another  person. 

Doolittle  sold  some  or  all  of  his  interest  as  purchaser,  to  North. 

The  defendants  set  up  the  above  facts  as  a  defense,  by  count- 
erclaim to  the  claim  of  plaintiff,  to  lessen  the  amount  *he  was  enti- 
tled to  recover  on  the  contracts.     1st,  they  claim  that  the  univer- 
sity is  not  kept  up,  and  there  is  no  prospect  of  its  being  kept  up; 
2d,  that  the  lots  sold  as  aforesaid  are  worth  less  by  $900,  on  ac- 
count of  vacating  the  plat. 
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The  plaintiff  moved  to  strike  out  both  of  these  claims  inter- 
posed by  the  defendants,  because  they  constituted  no  defense  to  the 
claim  of  plaintiff,  if  proved. 

The  court,  per  Ranney,  Supreme  Judge,  held— 

That  a  motion  to  strike  out  a  counterclaim  or  set-off  will  not  be 
entertained,  when  it  appears  merely  that  the  defense  is  defectively 
stated.  If  it  appears  from  the  statement  that  the  matters  defect- 
ively set  forth  may  be  stated  in  any  form,  so  as  to  avail  the  party 
as  a  defense  in  whole  or  in  part,  the  remedy  of  the  party  objecting 
is  to  have  the  statement  rendered  more  certain,  by  way  of  amend- 
ment, and  the  court  will  be  liberal  in  the  allowance  of  amendments 
in  such  case,  on  motion  of  either  party,  in  order  to  have  substantial 
justice  done. 

But  if  it  not  only  appears  from  the  answer  put  in,  that  the  mat- 
ters set  up  as  a  defense,  though  defectively  stated,  cannot  in  the 
present  form,  or  by  way  of  amendment  be  made  available  as  a  de- 
fense, then  so  far  as  the  answer  sets  up  such  inadmissible  matter,  it 
will  be  struck  out  on  motion. 

Try  the  motion  by  this  rule,  and  the  court  comes  to  this  result 
— that  so  far  as  the  neglect  to  establish  and  keep  up  an  university 
is  concerned,  the  defense  insisted  on  in  the  answer  must  be  struck 
out,  as  asked  in  the  motion;  that  as  to  so  much  of  the  defense  as 
relates  to  vacating  the  plat,  that  will  not  be  struck  out,  but  the 
motion  must  be  denied. 

♦That  so  far  as  the  keeping  up  of  the  university  is  concerned,  it 
nowhere  appears  that  it  was  to  be  kept  up  by  the  vendors,  or  that 
they  were  in  any  way  to  be  responsible  therefor;  that  so  far  as 
vacating  the  plat  is  concerned,  that  stands  on  a  different  principle.  It 
was  a  portion  of  the  subdivision  of  which  the  land  purchased  by  Doo- 
little was  part;  and  though  not  acknowledged  and  recorded  so  as  to 
be  a  dedication  to  the  public,  yet  it  was  a  portion  of  the  subdivi- 
sion into  which  Doolittle  purchased,  and  the  proprietors  having  sold 
lots  according  to  this  plat,  equity  will  require  them  to  do  justice. 

If  under  the  former  practice,  a  bill  for  specific  performance 
had  been  filed,  this  defense  might  be  interposed;  and  the  code  per- 
mits any  defense  that  might  be  made  in  a  proceeding  for  specific 
performance  by  vendors. 

Equity  might  interfere,  and  prevent  any  material  alteration  of 
the  plat  or  subdivision,  so  as  to  interfere  with  the  value  of  the  lots 
sold;  and  if  there  is  a  material  alteration  of  the  subdivision  whereby 
the  defendant's  lots  are  lessened  in  value,  then  the  purchaser  has  a 
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right  to  have  the  amount  of  the  diminished  value  deducted  from 
the  purchase  price;  that  the  vendor  has  no  right  to  lessen  the  value 
of  the  land  sold  by  him,  by  vacating  streets  or  public  grounds, 
with  reference  to  which  a  party  purchases,  without  being  responsi- 
ble to  the  purchaser  in  damages. 

For  plaintiff,  Wm.  Slade,  Jr.,  and  Griswold  &  Loomis. 

For  defendants,  Wyman  &  Thayer  and  Bishop,  Backus  &  Noble. 


57  *DESCRIPTION  OF  LAND  IN  DEED. 

Hubbard  v.  Carman. 

[Error.] 

Lot  No.  71,  "according  to  Baldwin's  Survey,"  contained  156  8  MOO  acres.    By 

actual  survey  it  contained  162  19-100  acres.     By  a  purchase  of  50  acres  off 

the  south  part  of  Lot  71  "according  to  Baldwin's  Survey,"  the  purchaser 

is  entitled  but  to  50  common  acres  and  has  no  interest  in  the  surplus. 

This  case  was  substantially  as  follows: 

James  Hubbard,  in  March,  1854,  purchased  of  Wm.  Watson 
certain  land  by  deed.  The  land  was  described  as  follows:  "The 
south  part  of  lot  71,  according  to  Baldwin's  survey,  to- wit:  50 
acres  taken  from  the  south  side  of  lot  No.  71,  in  Strongsville,  the 
north  line  of  said  50  acres  to  run  across  the  lot,  parallel  with  the 
line."  It  appeared  in  evidence  that  by  Baldwin's  survey  this  lot 
contained  156  83-100  acres,  and  that  by  a  recent  survey  it  was 
found  to  contain  162  19-100  acres.  It  was  agreed  at  the  time  Hub- 
bard took  the  deed,  if  the  land  deeded  contained  more  than  50 
acres,  the  purchaser  was  to  pay  at  the  rate  of  $28  per  acre  for  such 
excess.  It  was  claimed  by  the  grantor,  that  the  words  "Baldwin's 
survey,"  qualified  the  contract,  so  that  instead  of  taking  just  50 
common  acres,  the  grantee,  Hubbard,  took  by  his  deed  50  common 
acres  and  such  portion  of  the  excess  aforesaid  as  50  bears  to  156  83- 
100.  The  parties  had  previously  adjusted  the  matter  between 
themselves  upon  that  basis,  and  a  note  was  given  by  Hubbard  to 
Watson  for  $44.29  to  cover  this  excess,  which  note  was  transferred 
after  due  to  Carman,  who  recovered  a  judgment  in  the  common  pleas 
for  the  amount  of  the  note.  The  defense  was  that  there  was  no 
more  than  50  acres,  and  the  note  was  without  consideration. 

*The  court,  per  Starkweather,  Judge,  held — 

1st.  That  the  words  "Baldwin's survey,"  only  applied  to  the 
description  of  the  lot  71,  a  part  of  which  was  sold  to  Hubbard,  and 
that  it  could  not  have  the  effect  of  qualifying  the  word  acre  as  com- 
monly understood,  so  as  to  make  it  contain  a  larger  quantity  than 
it  otherwise  would. 
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2d.  That,  although  there  was  a  greater  number  of  acres  in 
"lot  71,  according  to  Baldwin's  survey,"  than  the  original  survey 
called  for,  yet  the  deed  to  Hubbard  calling  for  only  50  acres  to  be 
taken  off  from  the  south  side  of  the  lot,  he  could  take  only  50 
common  acres,  and  had  therefore  no  interest  in  the  surplus.  Such 
being  the  case,  the  note  was  without  consideration,  and  the  judg- 
ment of  the  common  pleas  must  therefore  be  reversed. 

H.  D.  Clark,  for  plaintiff  in  error. 

C.  Stetson,  for  defendant  in  error. 


JUDGMENT  ON  REPORT  OP  REPEREE. 

M.  A.  Eldridgh  v.  J.  M.  Woolsey. 
[Error.] 

In  the  suit,  before  the  code,  of  W.  v.  E.,  a  reference  was  made  in  the  common 
pleas,  and  the  referee  was  ordered  to  take,  and  state  an  account  be- 
tween the  parties.  E.  did  not  assent  to  the  reference.  The  referee  re- 
ported an  indebtedness  of  over  $10,000  from  E.  to  W.  The  court,  follow- 
ing the  reference,  rendered  judgment  for  the  amount  found  due  by  the 
referee.    Held — 

Such  judgment  is  erroneous.  The  court  should  have  rendered  judgment  on 
its  own  finding,  or  the  finding  of  a  jury,  and  this  should  appear  from  the 
record. 

The  court,  per  Foote,  Judge,  delivered  the  opinion  as  follows: 
The  case  in  the  common  pleas,  in  which  the  judgment  was 
rendered  which  is  now  sought  to  be  reversed,  was  ^commenced 
under  the  old  practice;  $10,000  was  claimed  by  Woolsey  on  a  spe- 
cial contract,  and  on  the  common  counts.  A  referee  was  appointed  by 
the  court  of  common  pleas,  to  take  and  state  an  account  between 
the  parties,  and  the  referee  found  that  there  was  due  Woolsey  from. 
Eldridge  upwards  of  $10,000.  It  no  where  appears  that  Eldridge 
ever  consented  to  this  reference.  No  exceptions  were  taken  to  this 
report.  The  only  finding  and  the  judgment  in  the  case  were  as  fol- 
lows :  *  'The  said  referee,  at  this  term  of  the  court,  made  his  report,, 
showing  a  balance  due  from  the  defendant  to  the  plaintiff  on  the 
first  day  of  the  present  term  of  $10,515.07;  and  no  exceptions  hav- 
ing been  taken  by  the  defendant,  and  the  court  being  satisfied  with: 
said  report,  do  confirm  the  same;  therefore  it  is  considered  that  the 
said  plaintiff  recover  of  the  said  defendant  said  sum  of  $10,515.07 
with  the  costs  of  this  suit  to  be  taxed.' ' 

From  this  record,  it  no  where  appears  that  there  was  any  find- 
ing by  the  court  or  jury,  and  there  being  no  inquiry  by  the  court  or 
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jury,  but  only  a  finding  that  the  master  had  reported  a  certain  sum 
as  due,  and  that  there  was  no  exception  taken  to  the  report,  judg- 
ment was  rendered  for  the  amount  so  found  by  the  master.  This 
is  clearly  erroneous.  The  finding  should  have  been  by  the  court  or 
jury,  and  the  judgment  should  have  followed  this  finding. 

Judgment  reversed. 

Bolton,  Kelly  &  Griswold,  for  plaintiff  in  error. 

C.  Stetson,  for  defendant  in  error. 


60  *J0INDER  OF  CAUSES. 

Bank  of  Rockville  v.  American  Express  Co. 

[Motion.] 

Plaintiff  inserted  in  his  petition  one  cause  of  action  against  defendant  as  com- 
mon carrier  and  another  as  warehouseman,  claiming  to  recover  only  the 
amount  of  one  of  the  causes  of  action.     Held— 

1.  The  plaintiff  cannot  be  compelled  to  elect  on  which  cause  he  will  try  the 

case  and  have  the  other  struck  out,  as  it  does  not  appear  they  are  both  for 
the  same  thing. 

2.  If  both  are  one  cause  of  action  in  fact,  whether  the  petition  can  be  safely 

sworn  to.     Query. 

The  plaintiff  filed  his  petition  in  this  case,  containing  one  cause 
of  action  against  defendant  as  common  carrier,  and  another  cause 
of  action  against  defendant  as  warehouseman,  both  being  founded 
on  the  same  cause  of  action.  Defendant  moved  to  compel  plain- 
tiff to  elect  upon  which  cause  of  action  it  would  try  the  case,  and 
to  strike  out  the  other.  Judgment  was  asked  only  for  the  amount 
of  one  of  the  causes  stated. 

The  court,  per  Starkweather,  Judge,  held — 

That  the  motion  must  be  overruled,  because,  although  judg- 
ment was  asked  for  the  amount  of  only  one  of  the  causes  of  action, 
yet  it  did  not  appear  from  the  petition  that  the  two  causes  set  forth 
were  for  the  same  claim  in  fact,  but  were  stated  in  the  petition  as 
separate  and  distinct  causes  of  action.  Whether,  if  the  two  causes 
of  action  were  for  one  and  the  same  claim,  the  petition  could  be 
safely  sworn  to,  was  another  question,  and  the  person  swearing  to 
it  must  take  the  risk. 

Bishop,  Backus  &  Noble,  for  the  motion. 

Crowell,  against  the  motion. 
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♦REPLEVIN.  61 

Burlinson  v.  Roe. 

[Motion  to  Dismiss  Appeal  in  Replevin  ] 

In  replevin,  before  a  justice  of  the  peace,  where  the  property  is  appraised  at 
over  (100,  the  justice  has  no  jurisdiction  to  try  the  case,  and  if  he  pro- 
ceeds to  final  judgment,  and  an  appeal  is  taken  to  the  common  pleas,  after 
judgment  in  the  common  pleas,  the  case  can  be  appealed  to  the  district 
court,  as  the  proceedings  before  the  justice  after  the  return  of  the  ap- 
praisal are  a  nullity. 

This  was  a  motion  to  dismiss  an  appeal  from  the  common  pleas, 
because  the  suit  was  originally  commenced  before  a  justice  of  the 
peace,  then  tried,  and  verdict  and  judgment  rendered,  and  an  ap- 
peal taken  to  the  common  pleas.  The  case  was  tried  in  the  com- 
mon pleas,  and  a  verdict  and  final  judgment  rendered;  and  an 
appeal  taken  from  the  common  pleas  to  the  district  court.  It  ap- 
peared from  the  files  of  the  case  that  the  property  replevied  was  ap- 
praised at  over  $100. 

The  court,  per  Ranney,  Supreme  Judge,  held — 

That  the  jurisdiction  of  the  justice  over  the  case  was  termina- 
ted when  the  constable  made  his  return  of  the  appraisal  of  the  prop- 
erty, showing  the  value  of  it  to  be  more  than  $100;  but  instead  of 
then  terminating  his  own  proceedings,  the  justice  proceeded  in  the 
case  to  final  judgment,  and  then  on  appeal  certified  his  proceedings 
to  the  common  pleas.  The  proceedings  by  the  justice  subsequent 
to  the  constable's  return  were  simply  void,  and  the  case  when  it  came 
into  the  common  pleas  stood  as  though  no  trial  had  been  had,  and 
the  common  pleas  acquired  jurisdiction  of  the  case  by  the  tran- 
script of  the  proceedings  from  the  justice  being  filed  in  that  court. 
The  fact  that  other  matters  or  proceedings  which  *are  utterly  void 
are  certified,  does  not  affect  the  case,  and  it  stands  just  as  though 
nothing  had  been  certified  except  what  had  taken  place  up  to  the 
time  of  and  including  the  return  of  the  constable,  showing  the 
value  of  the  property  to  be  above  $100. 

It  follows,  then,  that  the  common  pleas  only  having  jurisdic- 
tion of  the  case,  and  the  justice  having  none,  after  the  return  of  the 
constable,  that  the  case  is  properly  appealed  to  this  court. 

Motion  to  dismiss  the  appeal  denied. 

Canfield  &  Beavis,  for  the  motion. 

Lynde  &  Castle  against  the  motion. 
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AMENDMENT  OF  INDICTMENT. 

Smith  &  Carrol  v.  State  op  Ohio. 
[Application  for  Writ  of  Error.] 

1.  Inserting  in  an  indictment  the  date  of  the  commencement  of  a  term  at 

which  it  was  found,  and  after  it  has  been  returned  by  the  grand  jury,  is 
an  immaterial  amendment,  and  does  not  affect  the  indictment 

2.  A  material  defect  can  be  remedied  only  by  a  new  indictment 

The  error  assigned  in  this  case  was  that  the  court  of  common 
pleas  permitted  the  prosecuting  attorney  to  amend  the  indictment 
by  inserting  the  date  of  the  commencement  of  the  term  of  the 
court  at  which  the  indictment  was  found,  in  the  caption  of  the  in- 
dictment. 

The  court,  per  Fitch,  Judge,  held— 

That  an  indictment  cannot  be  amended  in  any  material  portion 
of  it.  If  the  indictment  is  materially  defective,  it  can  only  be  rem- 
edied by  finding  a  new  one. 

*The  defect  in  this  case  was  not  material — the  indictment 
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may  be  good  without  a  caption 

Allowance  refused. 

R.  D.  Noble,  for  plaintiff  in  error. 

S.  Williamson,  for  defendant. 


t  EXECUTION— MEASURE  OF  DAMAGES. 

Searles  &  Rider  v.  Seth  A.  Abbey,  Sheriff. 

[Jury  Triai^] 

Defendant  having  in  his  hands  an  execution  against  G.,  after  having  received 
a  bond  of  indemnity,  levied  the  execution  on  goods  in  plaintiffs'  store  as 
property  of  G.,  and  closed  the  store,  and  held  the  goods  for  a  month,  and 
until  on  trial  of  right  of  property,  under  sees.  426,  7  and  8  of  the  Ohio 
code,  on  which  trial  the  property  was  found  to  be  plaintiffs',  when  it  was 
delivered  up  to  them.    Held— 

1.  Defendant  was  liable  for  the  injury  sustained  by  plaintiffs  as  at  common 

law,  and  must  make  good  to  them  the  damages. 

2.  The  rule  of  damages  is  the  injury  done  to  the  property,  or  loss  of  any  of  it 

while  in  the  Sheriff's  hands,  including  the  depreciation  of  it;  to  which 
amounts  interest  on  the  whole  value  of  the  property  which  was  held  by 
the  defendant  is  to  be  added. 
8.  For  injury  to  business,  or  salary  of  clerks,  or  store  rent  during  the  time  the 
levy  subsists,  no  recovery  can  be  had  against  the  Sheriff. 

TMotion  by  defendant  for  leave  to  file  a  petition  in  error  was  overruled,  in  an 
opinion.     4  O.  S.,  598. 
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The  plaintiff  in  this  case  claimed  to  be  the  owners  of  some  $10,- 
000  worth  of  goods,  and  that  with  these  they  were  engaged  in  trade 
in  the  city  of  Cleveland,  and  rented  a  store  and  employed  a  num- 
ber of  clerks,  and  obtained  a  large  number  of  customers,  and  were 
doing  a  good  business;  and  while  so  doing,  in  the  year  1854,  the 
defendant  holding  an  execution  in  his  hands  against  one  Harris  B. 
George,  levied  the  same  upon  the  property  in  question,  after  first 
having  demanded  and  received  a  bond  of  indemnity  from  the  plain- 
tiff in  said  execution.  The  business  of  the  plaintiffs  was  suspended 
in  consequence  of  the  levy  for  nearly  a  month,  and  during  that 
♦time  they  had  to  pay  their  clerks  and  rent.  The  sheriff  under  the 
provisions  of  the  code,  (sections  426  to  428),  gave  notice,  and  had 
the  right  of  property  tried  before  a  justice  of  the  peace,  which 
trial  resulted  in  favor  of  the  plaintiffs  in  this  action,  and  the  prop- 
erty levied  upon  was  therefore  released  by  the  sheriff,  and  returned 
to  Searles  &  Rider,  some  of  which  was  damaged  while  in  the  de- 
fendant's possession. 

The  points  raised  by  the  parties  will  appear  in  the  charge  to 
the  jury. 

Ranney,  Supreme  Judge,  charged  the  jury  as  follows: 

The  plaintiffs  claim  to  be  made  good  for  the  injury  they  have 
sustained,  in  consequence  of  their  property  having  been  levied 
upon  by  a  process  against  another  person,  their  business  broken  up 
for  nearly  a  month,  their  rent  and  clerk  hire  going  on  at  the  same 
time,  and  their  customers  permanently  lost  to  them, and  their  goods 
injured  for  want  of  care. 

The  defendant  claims  he  acted  in  good  faith,  and  having  pro- 
ceeded to  have  the  right  of  property  tried  after  the  levy,  and  after 
the  right  of  property  was  found  in  these  plaintiffs,  having  sur- 
rendered the  property  up  to  them,  he  is  not  liable  any  further, 
whatever  might  be  the  case,  if  the  plaintiffs  in  the  execu- 
tion were  sued  instead  of  him.  He  claims  he  is  not  liable  in  any 
event,  for  the  suspension  of  the  plaintiffs'  business,  loss  of  custom- 
ers, rent,  and  clerk  hire,  and  injury  to  the  plaintiffs'  business  gen- 
erally, nor  to  the  goods  while  in  his  possession,  as  such  injury  to 
the  goods  is  not  claimed  in  the  petition. 

The  extent  of  the  defendant's  liability  depends  on  the  con- 
struction which  shall  be  given  by  the  court  to  the  law;  and 

1.  As  to  the  provisions  of  the  statute  for  the  trial  of  the  right 
of  property,  it  is  not  clear  what  the  meaning  is,  *except,  first, 
when  on  the  trial  the  right  is  found  against  the  claimant;  andsec- 
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ond,  when  found  for  the  claimant,  and  the  sheriff  is  required  to  sell 
the  property  after  receiving,  as  provided  in  section. 428  of  the  code. 
In  either  of  these  cases  the  sheriff  is  not  liable  for  what  is  done, 
especially  so  in  the  latter  case,  after  receiving  the  bond,  named  in 
section  428. 

Our  supreme  court  has  declared  the  effect  of  the  finding 
against  the  claimant,  in  case  of  Patty  v.  Mansfield,  8th  Ohio  Re- 
ports, page  369,  by  holding  that  he  has  then  no  claim  upon  the 
sheritt,  in  case  he  sells  the  property  on  the  execution. 

Here,  after  the  trial  of  the  right  of  property  resulted  in  the 
plaintiff's  favor,  no  bond  was  given,  and  the  code  does  not  declare 
the  effect  in  such  case,  and  we  are  left  to  ascertain  the  rights  of 
the  parties  by  the  common  law. 

The  defendant  being  sheriff,  and  acting  by  virtue  of  legal  pro- 
cess, will  not  justify  him  in  taking  the  property  of  one  person  to 
pay  the  debts  of  another;  and  he  can  stand  in  no  better  position 
than  any  other  wrongdoer,  except  the  fact  that  he  acted  as  a  pub- 
lic officer  in  what  he  did,  goes  to  rebut  the  presumption  of  malice 
on  his  part. 

The  defendant,  then,  is  liable  to  the  plaintiffs  as  a  wrongdoer, 
but  the  question  arises — 

2.  What  is  the  rule  of  damages  by  which  this  case  is  to  be  gov- 
erned? And  here  the  decisions  are  conflicting  in  different  states, 
and  this  leaves  us  to  fix  our  own  rule,  and  do  justice  to  the  parties 
as  nearly  as  possible;  and  this  can  only  be  done  by  making  for  the 
sheriff  a  certain  and  uniform  rule,  as  nearly  as  we  can.  The  sheriff 
fifihas  a  right  to  know  what  responsibility  he  is  incurring  *to  the 
plaintiff  in  an  execution,  and  to  the  claimant  of  property  which 
he  may  levy  upon;  his  task  is  a  difficult  one,  as  he  maybe  liable  in 
case  he  does  or  does  not  proceed. 

We  think  justice  will  be  subserved  by  making  the  sheriff  lia- 
ble for  the  property  from  the  time  he  takes  it  till  he  restores  it  to 
the  owner.     And  this  rule  will  make  him  answerable  as  follows: 

1.  If  the  property  is  injured  or  lost  while  in  the  sheriff's  hands, 
he  is  liable  for  the  actual  injury  to  or  value  of  the  goods  lost. 

2.  If  the  property  depreciated  in  the  sheriff's  hands,  he  is  lia- 
ble for  that  depreciation;  that  is,  for  any  decline  in  the  market 
value  of  the  article  between  the  time  he  took  it  and  the  time  he  re- 
stored it.  The  defendant  had  no  right  to  take  the  property  from 
the  plaintiff's  care,  and  he  must  make  good  any  injury,  or  loss,  or 
depreciation  of  the  same  while  in  his  possession;  and  it  is  not  nec- 
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essary  to  allege  this  depreciation  or  injury  in  the  petition,  as  the 
sheriff  was  liable  for  the  whole  property  by  the  wrongful  taking, 
and  can  only  give  in  evidence  the  return  of  the  property,  in  mitiga- 
tion of  damages,  and  the  mitigation  can  only  be  the  value  of  the 
property  when  it  is  returned. 

3.  Plaintiffs  cannot  recover  for  injury  to  or  suspension  of  their 
business  generally,  or  salary  of  clerks,  or  store  rent,  as  against  the 
sheriff,  and  it  makes  no  difference  that  their  business  was  for  the 
time  being  entirely  broken  up,  and  permanently  injured;  a  different 
rule  might  prevail  as  against  the  plaintiff  in  the  execution. 

Finally,  you  will  ascertain  the  plaintiffs'  claim  as  follows: 

1.  Give  interest  on  the  whole  property  from  the  time  taken  till 
restored. 

*2.  Add  to  this  the  value  of  any  article  lost.  fi7 

3.  Estimate  any  injury  to  and  depreciation  of  the  property 
while  in  the  defendant's  hands.     To  the  last  two  items  add  the  in- 
terest from  the  time  the  property  was  restored  to  the  plaintiffs. 

Verdict  for  plaintiffs,  $567. 

Williamson  &  Riddle  and  R.  P.  Spaulding,  for  plaintiffs. 

Herrick  and  Prentiss  &  Newton,  for  defendant. 


ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS— CHATTEL 

MORTGAGE. 

Jason  Canfield,  Trustee,  v.  Lathrop,  Luddington,  et   al. 

[Jury  Trial.] 

1.  An  assignment,  by  a  debtor,  to  a  trustee,  for  the  benefit  of  creditors,  will 

prevail  over  a  prior  mortgage,  executed  by  the  assignor  on  his  stock  of 
goods,  with  the  understanding  by  the  mortgagee  and  mortgagor,  that  the 
mortgagor  might  continue  there  ifter  to  deal  with  the  property  as  his  own, 
provided  the  understanding  is  strictly  proved. 

2.  A  chattel  mortgage,  if  the  mortgago  r  resided  in  the  township  of  Brooklyn 

whm  it  was  executed,  must  be  deposited  in  the  clerk's  office  of  Brooklyn 
township,  although  that  part  of  Brooklyn  township  in  which  the  mortga- 
gor rt  sided  was  aiso  in  the  city  of  Cleveland. 

3.  If  C.  knew  of  the  mortgage  when  he  became  the  assignee  of  the  property 

he  was  not  a  purchaser  in  good  faith,  and  it  was  not  necessary  to  the 
validity  of  the  mortgage  that  it  should  be  deposited  in  any  clerk's  or 
recorder's  office. 

This  was  an  action  brought  to  recovre  the  value  of  certain 
property,  which  one  Wells  had  assigned  to  plaintiff  for  the  benefit 
of  Well's  creditors  generally. 
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On  the  15th  day  of  July,  1854,  Wells  being  indebted  to  Lath- 
rop  &  Luddington  in  the  sum  of  $1,400,  executed  to  them  a  mort- 
gage on  his  stock  of  goods,  in  Brooklin  township,  being  that  part 
of  the  city  of  Cleveland  west  of  the  river.  The  assignment  was 
made  to  Canfield  on  the  7th  of  August,  1854.  Canfield  took  posses- 
6g  sion  under  *the  assignment,  and  the  defendants  took  forcible  pos- 
session of  the  property  while  Canfield  so  had  it  in  charge,  and  soon 
after  the  assignment,  they  claimed  the  property  under  the  mort- 
gage. Plaintiff  claimed  that  the  mortgage  had  not  been  duly  re- 
corded, as  it  was  deposited  in  the  county  recorder's  office  in  Cleve- 
land township  and  city,  Wells  living  in  that  part  of  the  city  of 
Cleveland  in  Brooklyn  township.  Plaintiff  also  claimed  that  the 
mortgage  was  void,  because  there  was  an  understanding  between  the 
mortgagor  and  mortgagees,  when  the  mortgage  was  executed,  that 
the  mortgagor  might  retain  possession  and  sell  and  dispose  of  the 
property  mortgaged,  for  his  own  benefit,  although  there  was  no 
such  provsion  in  the  mortgage. 

The  court,  per  Starkweather,  Judge,  charged  the  jury  sub- 
stantially— 

That  the  question  was,  which  party  had  the  right  to  this  prop- 
erty; that  the  plaintiff's  claim  was  by  virtue  of  an  assignment  for 
the  benefit  of  all  the  creditors  of  Wells;  and  the  defendant, by  vir- 
tue of  his  chattel  mortgage;  that  whichever  party  showed  the  prior 
right  must  succeed. 

The  mortgage  being  earlier  than  the  assignment,  that  must 
prevail,  if  valid;  that  it  was  good  on  its  face,  but  that  plaintiff 
sought  to  impeach  it — 1st,  because  not  properly  recorded;  2d,  be- 
cause accompanied  by  an  agreement  when  it  was  made,  that  the 
mortgagor  might  remain  in  possession  of  the  property,  and  sell 
the  property  for  his  own  benefit,  the  same  after  the  mortgage  was 
made  as  before. 

That  as  to  the  recording  the  mortgage,  if  the  mortgagor  re- 
go  sided  in  the  township  of  Brooklyn  when  the  mortgage  *was  ex- 
ecuted, then  it  was  not  properly  recorded;  for  the  recorder's  office  is 
in  the  township  of  Cleveland^  and  it  makes  no  difference  that  the 
portion  of  Brooklyn  in  which  Wells  resided  was  a  part  of  the  city 
of  Cleveland. 

But  the  recording  of  the  mortgage  in  the  wrong  office  will  not 

render  the  mortgage  void,  if  the  plaintiff  knew  when  the  transfer 

was  made  to    him  that  such  mortgage    existed;  for  if  he  did  he 

could  not  be  a  purchaser  in  good  faith;  nor  was  he  a  creditor  of 
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Wells.  If  then  Canfield  had  notice  of  the  mortgage,  he  was  not 
a  purchaser  so  as  to  protect  him  against  the  mortgage,  provided  the 
mortgage  is  good  in  other  respects. 

But  if,  as  plaintiff  claimed,  there  was  an  agreement  between 
Wells  and  the  mortgagees,  that  he  might  sell  and  dispose  of  the 
property  for  his  own  use,  after  the  mortgage  was  made,  the  same  as 
before,  and  he  remained  in  possession  and  control  of  it  at  the  same 
time,  then  the  mortgage  was  void.  There  must  have  been  an  un- 
derstanding that  this  should  be  the  state  of  things,  not  by  Wells 
only,  but  the  mortgagees  must  have  had  this  understanding  as  well 
as  Wells.  If  the  plaintiff  fail  in  proving  this,  the  mortgage  was 
valid  against  the  plaintiff,  if  he  had  notice  of  it  when  he  took  the 
assignment. 

The  jury  rendered  a  verdict  for  plaintiff,  for  $2,620.40. 

Defendants  moved  for  a  new  trial,  because  the  verdict  was 
against  the  law,  as  given  to  them  by  the  court;  that  it  was  contrary 
to  evidence,  and  the  damages  were  excessive. 

On  the  hearing  on  the  motion,  Ranney,  Supreme  Judge,  deliv- 
ered the  opinion  of  the  court,  holding — 

That  the  case  showed  the  mortgage  to  have  been  given  for  an 
honest  debt;  that  the  charge  was  that  the  *mortgage  was  not 
properly  recorded,  but  that  if  Canfield  knew  of  the  mortgage  to 
Lathrop  &  Luddington  when  he  took  the  assignment,  then  it  was 
not  necessary  that  the  mortgage  should  have  been  recorded  in  order 
to  make  it  good,  if  it  was  valid  otherwise;  that  the  proof  was 
clear  that  Canfield  knew  of  this  mortgage. 

That  on  the  point  "that  if  the  goods  were  left  with  Wells,  to 
be  dealt  with  for  his  own  benefit,  after  the  mortgage,  by  an  under- 
standing between  the  parties  thereto,  not  contained  in  the  deed,  the 
mortgage  would  be  void  in  law" — the  court  said  that  as  this  was 
going  a  step  further  than  the  supreme  court  had  gone,  though  it 
had  been  held  so  frequently  by  distrct  courts,  the  party  setting  up 
this  understanding  to  avoid  the  mortgage  must  be  held  to  strict 
proof.  That  proof  was  wanting  here;  and  for  both  of  these  rea- 
sons a  new  trial  must  be  granted. 

Griswold  &  Loomis,  for  plaintiff. 

C.  Stetson,  .for  defendants. 
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ASSIGNMENT  OF  AN  INSOLVENT  BANK. 

7I*John  M.  Armstrong,  Receiver  of  the  Canal  Bank  of 

Cleveland, 

v. 

John  G.  Grannis  in  the  case  of  an  attachment  in  favor  of 

the  State  of  Ohio  v.  Said  Bank. 

[  Trial  by  Jury.  ] 

1.  An  assignment  by  an  Independent  Bank,  incorporated  under  the  General 

Banking  Law  of  Ohio,  passed  February  24,  1845,  providing  for  the  pay- 
ment, 1st,  of  the  circulating  notes  of  the  Bank,  2nd,  for  the  payment  of 
the  other  indebtedness  ratably,  3rd,  for  payment  of  the  surplus,  if  any, 
to  the  stockholders,  is  not  void,  although  made  in  the  view  of  general  in- 
solvency, provided  it  is  not  made  in  contemplation  of  suspending  specie 
payments  on  its  circulating  notes. 

2.  If  such  assignment  is  made  for  the  purpose  of  preventing  the  assets  of  the 

Bank  from  going  into  the  hands  of  a  receiver,  to  be  appointed  by  the 
State  officers,  in  case  it  should  suspend  specie  payments,  and  to  keep 
them  under  the  control  of  persons  of  its  own  selection,  the  assignment  is 
a  fraud  on  the  law  under  which  the  Bank  is  chartered,  and  is  void. 

3.  If  the  object  of  the  assignment  be  to  defraud  creditors,  or  if  the  principal 

object  of  the  assignment  be  to  hinder  and  delay  creditors,  it  is  void.  But 
if  the  object  in  view  in  making  the  assignment  be  lawful,  although  made 
with  the  intent  to  delay  creditors  so  far  as  may  be  necessary  to  secure  the 
object  in  view,  the  assignment  is  valid. 

4.  A  transfer  by  the  assignees  to  the  receiver  appointed  by  the  State  officers, 

after  the  act  of  insolvency  contemplated  by  the  statute  is  committed,  of 
all  the  assets  coming  to  them  by  the  assignment,  vests  in  the  receiver  all 
interest  and  rights  which  the  assignees  took  by  the  assignment 

This  suit  was  brought  by  the  plaintiff  in  his  official  capacity 
of  receiver,  claiming  certain  property  which  was  attached  by  the 
sheriff  of  Cuyahoga  county,  on  the  13th  day  of  November,  1854, 
in  the  case  of  the  state  of  Ohio,  commenced  and  prosecuted  at  the 
instance  of  H.  A.  Ackley  v.  the  Canal  Bank  of  Cleveland.  Defend- 
ant admitted  the  appointment  of  plaintiff  as  receiver  on  the  29th 
day  of  November,  1854,  but  claimed  that  the  title  of  defendant  re- 
lated back  to  the  date  of  the  attachment,  which  was  prior  in  time 

to  the  appointment  of   the  *plaintiff  as  receiver  of   the  bank. 

Plaintiff  admitted  the  fact  of  the  attachment  being  prior  to  the 
plaintiff's  appointment  as  receiver,  but  offered  in  evidence  — 

1.  An  assignment  by  the  Canal  bank,  dated  November  9,  1854, 
properly  executed,  purporting  to  be  a  transfer  of  all  the  effects  of 
the  bank  to  W.  J.  Gordon,   I.  L.  Hewitt  and  W.  H.  Huntington. 
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2.  A  release  and  transfer  by  said  Huntington  of  all  interest, 
legal  and  equitable,  in  the  assets  of  the  bank  derived  by  said  as- 
signment, to  E.  F.  Gaylord,  November  13,  1854. 

3.  An  assignment  by  said  Gordon,  Gaylord  and  Hewitt,  of 
all  the  assets  assigned  to  them  by  the  instruments  aforesaid,  dated 
December  12,  1854,  to  the  plaintiff  as  receiver. 

4.  A  further  assignment,  dated  December  14,  1854,  covering 
the  same  assets  as  those  in  the  one  last  named,  and  more  especially 
such  as  were  claimed  by  the  plaintiff  in  this  action. 

The  execution  of  these  several  transfers  being  severally  proved, 
the  plaintiff \s  attorneys  offered  the  same  as  evidence  to  the  jury; 
but  their  reception  was  objected  to  by  the  defendant's  attorneys, 
who  claimed  that  the  plaintiff  could  not  derive  title  through  the 
first  or  of  the  subsequent  ones,  which  were  dependent  on  the  first — 

1.  Because  the  Canal  bank  was  an  independent  banking  insti- 
tution, and  by  the  law  of  February.  24,  1845,  under  which  this 
bank  existed,  the  bill-holder  was  amply  secured  by  a  deposit  of 
stocks  of  the  state  of  Ohic,  cr  the  United  States,  with  the  treasurer 
of  state;  and  the  assignment  by  the  bank  purported  to  *make  a 
provision  in  the  first  place  for  the  bill-holder  in  preference  to 
other  creditors. 

2.  Because  by  section  41  the  law  had  prescribed  how  a  receiver 
of  an  insolvent  bank  should  be  appointed,  that  the  legislature  had 
devolved  this  duty  upon  the  secretary,  treasurer  and  auditor  of  state, 
and  that  this  assignment  by  the  bank  was  a  fraud  on  that  law  and 
void — that  it  was  a  contrivance  to  appoint  its  own  assignees  to 
evade  the  statute. 

3.  To  release  to  Gaylord  by  Huntington  was  objected  to  be- 
cause Huntington  could  not  divest  himself  of  the  trust,  and  Gay- 
lord could  not  take  it  in  this  manner;  it  must  be  by  order  of  court, 
etc. 

4.  That  the  conveyances  by  the  assignees  to  the  plaintiff  could 
not  convey  anything  to  him  as  receiver. 

Plaintiff's  attorneys  maintained  that  the  assignment  was  not  in 
fraud  of  the  statute,  but  in  pursuance  of  it;  that  although  it  was 
in  contemplation  of  insolvency,  as  applied  to  individuals,  yet  it 
was  not  in  contemplation  of  the  insolvency  named  in  the  statute, 
which  was  a  failure  to  redeem  its  circulating  notes  in  specie. 

The  court,  Footr,  Judge,  presiding,  overruled  the  defendant's 
objections,  for  reasons  appearing  in  the  charge  to  the  jury. 

The  plaintiff  then  offered  testimony,  showing  that  at  the  time 
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of  the  assignment  by  the  bank,  the  whole  possession  and  contro 
of  its  assets  were  transferred  to  the  assignees,  and  that  subse- 
quently they,  and  at  the  time  of  their  assignment  to  the  plaintiff, 
transferred  to  him  the  same  assets. 

*The   defendant's   attorneys    then   offered   testimony    for   the 

purpose  of  impeaching  the  assignment  by  the  bank,  for  various 

reasons;    and  the   plaintiff  offered   testimony   for   the   purpose  of 

sustaining  it — all  which  will  appear  in  the  charge   of  the  court. 

The  defendant's  attorneys  interposed  other  objections  to  a 
recovery  by  the    plaintiff,  which  will  also  appear   in  the  charge. 

Foote,  Judge,  charged  the  jury  as  follows: 

This  action  is  brought  to  determine  the  right  of  possession 
of  the  property  in  question,  which  was  and  perhaps  still  is  the 
property  of  the  Canal  bank.  There  is  no  question  but  that  on 
the  9th  day  of  November,  1854,  the  property  in  controversy  be- 
longed to  the  bank;  nor  that  on  that  day  an  assignment  was 
made  to  trustees,  who  accepted  the  trust;  nor  that  one  of  these 
rustees  released  to  E.  F.  Gaylord,  who  also  accepted  the  trust  and  en- 
tered upon  its  performance.  The  assignment  provided  for  the 
application  of  the  assets  of  the  bank,  after  the  same  should  be 
converted  into  money,  in  the  first  place  to  the  payment  of  the 
circulating  notes  of  the  bank,  and  then  to  the  payment  of  the 
other  indebtedness  of  the  bank  ratably,  and  the  surplus,  if  any, 
to  be  paid  to  the  stockholders  of  the  bank. 

There  is  no  controversy  that  afterwards,  and  on  the  13th 
day  of  November,  the  property  in  question  was  attached  by  the 
sheriff,  in  the  action  of  the  state  of  Ohio  against  the  bank ;  that 
the  defendant  was  appointed  receiver  of  the  property  so  attached. 

It  is  not  controverted  that  on  the  29th  day  of  November,  1854, 
the  plaintiff  was  duly  appointed  receiver  of  *the  bank,  it  having 
committed  the  act  of  insolvency  contemplated  by  the  statute,  after 
the  assignment  of  the  9th  of  November,  had  been  made. 

After  the  plaintiff's  appointment  of  receiver,  the  trustees  un- 
der the  assignment  by  the  bank,  conveyed  to  the  plaintiff  as  such 
receiver,  who  caused  himself  to  be  made  a  party  defendant  in  said 
action  of  the  state  of  Ohio  against  said  bank,  and  a  judgment  was 
rendered  against  said  bank  in  said  action,  at  a  term  of  the  court  of 
common  pleas,  1855. 

The  defendant  claims  that  the  judgment  in  favor  of  the  state 
of  Ohio  against  the  bank  is  a  bar  to  the  claim  set  up  by  the  plain- 
tiff in  the  suit;  that  judgment  determined  conclusively  the  amount 
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of  the  bank's  indebtedness  to  the  state  of  Ohio,  and  the  receiver 
of  the  bank  as  well  as  the  bank  itself,  is  bound  by  it;  but  that 
judgment  determined  nothing  as  to  the  right  of  the  plaintiff  as 
receiver  to  the  possession  of  the  property  in  question,  and  cannot 
operate  to  prevent  him  from  recovering  in  the  action.    * 

The  .defendant  further  claims  that  the  plaintiff  cannot  re- 
cover for  the  reason  that  the  assignment  by  the  bank  to  trustees 
is  void  on  its  face.  We  cannot  say  that  this  assignment  is  void 
on  its  face,  and  the  conveyances  to  the  plaintiff  are  sufficient  to 
vest, in  him,  in  his  official  capacity,  all  that  the  assignees  of  the 
bank  took,  by  the  assignment  to  them,  and  if  there  is  nothing 
else  in  the  case  to  prevent  it,  the  plaintiff  must  recover.  If  the 
plaintiff  has  no  right  by  virtue  of  these  transfers,  then  clearly  he 
cannot  succeed,  as  the  attachment  under  which  the  defendant 
claims  is  prior  to  the  appointment  of  the  plaintiff  as  receiver,  and 
we  are  brought  to  this  question:  Whether  the  conveyance  by 
the  bank  to  trustees  on  the  *9th  of  November,  1854,  for  the  bene- 
fit of  credtiors,  is,  by  reason  of  anything  not  apparent  on  its  face, 
void  as  against  the  creditors  of  the  bank. 

It  is  claimed  by  the  defendant,  that  the  circumstances  un- 
der which  it  was  made,  and  the  object  of  the  assignment,  render  it 
utterly  void. 

It  is  said:  It  was  made  in  contemplation  of  committing  an 
act  of  insolvency,  and,  therefore,  a  fraud  upon  the  statute  and  an 
invasion  of  its  provisions. 

The  41st  section  of  the  general  banking  law  of  February  24, 
1845,  and  under  which  the  canal  bank  existed,  provides  that, 
when  it  shall  be  made  to  appear  to  the  treasurer,  secretary  and  au- 
ditor of  state,  or  a  majority  cf  them,  that  an  independant  banking 
company  has  committed  an  act  of  insolvency  by  refusing  to  re- 
deems its  circulating  notes,  on  demand,  in  gold  or  silver,  during 
banking  hours,  then  said  treasurer,  secretary  and  auditor,  or  a  ma- 
jority of  them,  shall  appoint  a  receiver  of  the  effects  of  such  bank. 

And  we  instruct  you  upon  this  point,  that  if  the  assignment 
by  the  bank  was  made  in  contemplation  of  the  commission  of  an 
act  of  insolvency,  it  is  void.  Or  if  the  bank,  without  any  positive 
intention  at  the  time  to  commit  an  act  of  insolvency,  regarded  it 
as  something  which  must  necessarily  or  would  probably  happen, 
and  made  the  assignment  with  the  intent,  in  case  it  should  happen, 
to  prevent  its  assets  from  going  into  the  hands  of  a  receiver  to  be 
appointed  by  the  state  officers,  and  to  keep  them  under  the  control 

4    C.  L.  R.  57 


77,  78  OHIO  DECISIONS. 


District  Court,  Cuyahoga  County. 


of  persons  of  its  own  selection,  the  assignment  is  a  fraud  upon 
the  law,  and  is  void.  But,  the  act  of  insolvency  contemplated,  in 
order  to  produce  this  effect,  must  be  the  act  mentioned  in  the  statute, 
that  is,  a  refusal  on  the  part  of  the  bank  to  redeem  its  circula- 
ting notes,  as  *required  by  the  statute.  And  if  the  directors  and 
officers  of  the  bank,  at  the  time  of  the  assignment,  regarded  the 
bank  as  in  an  insolvent  condition,  but  did  not  contemplate  the 
commission  of  an  act  of  insolvency  by  suspending  specie  pay- 
ments, as  necessarily  or  probably  to  happen,  then  there  is  noth- 
ing in  this  objection  to  invalidate  the  assignment. 

The  defendant  further  insists  that  the  assignment  was  made 
with  the  intent  to  hinder  and  delay  the  creditors  of  the  bank, 
and  is  for  that  reason  void. 

We  have  a  statute  which  provides  that  all  conveyances 
made  with  the  intent  to  defraud  creditors  shall  be  void.  To  bring 
a  case  within  the  provisions  of  this  statute,  it  is  not  necessary 
that  there  should  be  an  intention  to  cheat  any  creditor  out  of 
his  debt  or  any  portion  of  it.  It  is  sufficient  if  the  principal 
object  and  purpose  of  the  parties  to  the  conveyance  be  to  hinder 
and  delay  the  creditors  of  the  grantor  in  the  collection  of  their 
debts.  An  intention  to  delay  creditors  is  not  the  same  thing  as 
an  intention  to  defraud  creditors.  A  conveyance  made  with  intent  to 
defraud  creditors,  is  absolutely  and  unqualifiedly  void.  And  a 
conveyance  made  with  intent  to  delay  creditors  is  also  void,  pro- 
vided the  principal  inducement  to  the  making  of  the  conveyance 
be  to  delay  creditors.  But  if  the  principal  motive  to  the  convey- 
ance be  the  accomplishment  of  some  other  object,  in  itself  law- 
ful and  proper,  as  to  pay  off  one  creditor  in  preference  to  another, 
or  to  make  an  equitable  distribution  of  property  among  all  the 
creditors  of  the  grantor,  the  conveyance  is  valid,  although  made 
with  the  intent  to  delay  creditors  so  far  as  may  be  necessary  to 
secure  the  object  in  view.  In  such  a  case  the  delay  to  creditors  is 
incidental  to  the  conveyance  and  follows,  as  a  necessary  consequence 
f  rom*the  exercise  by  the  parties  of  their  right  to  effect  the  principal 
object  of  it.  The  Canal  Bank  of  Cleveland,  so  long  as  it  did  not 
contemplate  the  commission  of  an  act  of  insolvency \  had  a  right  to 
convey  its  property  to  one  creditor  in  preference  to  another  in  pay- 
ment of  a  debt,  and  to  convey  its  property  to  trustees  in  trust  for 
the  payment  of  its  debts,  and  the  delay  to  creditors  incident  there- 
to, or  resulting  necessarily  therefrom,  whether  intended  or  not, 
would  not  affect  the  validity  of  the  conveyance. 

58 


CLEVELAND  LAW  RECORD.  7t 

Armstrong,  Receiver,  v.  Orannis. 

If,  then,  the  assignment  in  question  was  made  by  the  bank  in 
good  faith,  for  the  purposes  expressed  on  the  face,  with  no  intent 
further  to  delay  creditors  than  would  be  necessary  in  carrying  out 
its  provisions  in  a  proper  manner,  it  is  not  void,  as  being  made 
with  intent  to  delay  creditors.  But  if  it  was  made  as  a  mere  tem- 
porary arrangement,  to  be  carried  into  effect  or  not,  as  the  bank 
should  direct,  or  if  the  principal  object  of  making  it  was  to  delay 
or  embarrass  the  creditors  of  the  bank  as  a  means  of  obtaining 
terms  from  them  which  would  enable  the  bank  to  continue  its 
business,  or  of  making  sale  of  its  charter,  or  in  any  other  way  of 
benefiting  the  bank,  and  the  bank  did  not  in  fact  under  and  pur- 
suant to  the  assignment  make  an  absolute  and  unqualified  surrender 
of  the  property  embraced  in  it  for  the  purposes  therein  expressed, 
without  reservation,  condition,  or  limitation,  then  the  assignment 
is  void. 

Verdict  for  plaintiff. 

S.  J.  Andrews  and  Mason  &  Estep,  for  plaintiff. 

Spaulding  &  Parsons,  J.  Adams  and  S.  B.  Prentiss,  for  de- 
fendant. 
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JULY  TERM,  1856. 

Before  Hon.  John  M'Lban,  op  the  Supreme  Court,  and  Hon.  H.  V. 
Wiixson,  op  the  District  Court. 


ASSIGNMENT  FOR  BENEFIT  OF   CREDITORS— NEW  TRIAL. 

William  S.  Wickham  &  William  S.  Gosham,  v.  Moses  Dillon. 

1.  A  judgment  obtained  in  the  absence  of  defendant  and  his  counsel,  when 

the  counsel  was  prevented  from  attending  the  trial  by  sickness,  will  be 
set  aside  on  motion,  and  a  new  trial  granted. 

2.  An  assignment  made  by  G.,  a  citizen  of  Virginia,  of  personal  property  sit- 

uated in  Ohio,  to  assignees,  for  the  benefit  of  G.'s  creditors,  the  assignees 
.    also  being  citizens  of  Virginia,  is  a  contract  made  in  and  to  be  governed 
by  the  laws  of  Virginia. 

3.  When  such  assignment  stipulates — 1st,  for  tiie  payment  of  the  expenses  of 

the  execution  of  the  trust — 2d,  for  the  distribution  of  the  proceeds  to 
such  creditors  as  within  six  months  shall  come  in  and  assent  to  the  terms 
of  the  assignment,  by  subscribing  a  release  of  the  assignor  from  any 
claim  for  any  balance  remaining  due  such  creditors  after  receiving  their 
dividend  under  the  assignment— 3d,  for  excluding  from  benefit  under  the 
assignment  any  creditor  who  may  issue  legal  process  either  against  the 
goods  or  body  of  the  assignor — 4th,  that  the  residue  shall  be  distributed 
among  such  creditors  as  shall  not  within  six  months  release  the  assignor 
from  all  liability — 5th,  that  the  surplus,  if  any.  be  paid  to  the  assignor — 
it  is  valid  by  the  laws  of  Virginia,  and  will  be  sustained  in  this  State, 
when  the  transaction  is  not  fraudulent  in  fact 

4.  Placing  property  in  the  hands  of  trustees  for  the  benefit  of  creditors,  nega- 

tives the  idea  of  fraud. 

WlLLSON,   J. 

This  is  a  motion  to  set  aside  the  judgment  obtained  by  the 
plaintiffs  at  the  July  term,  1855,  and  for  a  new  trial. 

*Two  causes  are  assigned  in  support  of  it.     The  first  is,  that 
the  case  was  tried  in  the  absence  of  the  defendant  and  his  coun- 
sel, and  that  said  counsel  were  unavoidably  absent  through  sick- 
ness. •  Second,  that  the  verdict  is  against  the  evidence. 

The  court  would  grant  this  motion  without  hesitation  on 
the  first  cause  assigned.  But  as  all  the  evidence  in  the  case  is  in 
writing,  we  are  asked  by  counsel  on  both  sides,  to  review  it,  and 
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grant  or  overrule  the  motion  as  the  law  and  the  testimony  shall  ap- 
pear in  the  examination  of  the  case  on  its  merits. 

The  case  is  in  trover,  brought  by  the-  plaintiffs,  (as  assignees 
and  trustees  of  Marx  Graff,  of  Virginia,)  to  recover  the  value  of 
twenty  boxes  of  dry  goods.  The  defendant  claims  to  hold  these 
goods  as  sheriff,  by  virtue  of  a  writ  of  foreign  attachment,  is- 
sued by  the  court  of  common  pleas  of  Jefferson  county,  Ohio, 
against  Marx  Graff,  at  the  suit  of  Martin  Lewis  &  Co. 

From  the  evidence  on  file,  it  appears  that  in  the  summer  of 
1851,  Marx  Graff,  a  resident  merchant  of  Wheeling,  had  become 
largely  indebted  to  eastern  creditors  for  goods  and  merchandise. 
Of  these  goods,  on  their  arrival  at  Wheeling,  (and  before  being 
unpacked),  in  August,  1851,  he  sold  to  Raphael  Myerson  twenty- 
seven  boxes  for  $8,000,  and  took  his  note  for  the  amount.  Myer- 
son shipped  the  goods  from  Wheeling  to  Steubenville,  in  the  state 
of  Ohio,  and  on  the  2d  of  September  placed  them  in  store  with 
Alexander  Doyle,  and  took  from  him  a  warehouse  receipt  for 
the  same.  The  goods  remained  in  Doyle's  warehouse  until  the 
19th  of  November,  at  which  time  the  plaintiff  Wickham  took 
possession  of  them  by  virtue  of  said  warehouse  receipt,  and  a 
written  order  of  that  date  from  Myerson  to  Doyle,  for  the  *delivery 
of  the  property  to  the  plaintiffs.  This  order  and  the  warehouse 
receipt  were  taken  by  the  plaintiffs,  as  assignees  of  Graff,  in  dis- 
charge of  Myerson 's  note  of  $8,000. 

On  the  21st  of  November,  while  the  plaintiffs  were  in  the  act 
of  transhipping  these  goods  at  Steubenville,  the  defendant  Dillon, 
acting  as  sheriff  of  Jefferson  county,  seized  and  took  into  his  own 
possession  twenty  of  said  boxes  of  goods,  under  and  by  virtue  of 
the  attachment  process  of  Martin  Lewis  &  Co.  aforesaid. 

The  plaintiffs  claim  title  to  the  goods  in  question  from  Graff,, 
who,  on  the  19th  of  November,  1851,  executed  and  delivered  to* 
them  at  Wheeling  in  the  state  of  Virginia,  a  deed  of  trust  of  all  his. 
property  for  the  benefit  of  his  creditors,  without  any  reservation 
whatever  in  restriction  of  title.  The  trust  deed  was  duly  acknowl- 
edged and  recorded  on  the  day  of  its  execution  and  delivery,  and 
the  conveyance  in  all  respects  as  to  form  was  made  in  accordance 
with  the  laws  of  Virginia. 

This  deed  of  trust  provides,  that  the  trustees  shall  sell  the 
property  as  may  seem  proper  in  tfieir  discretion,  on  credit  or  for 
cash.  They  shall  first  pay  the  costs  which  accrue  in  the  execution 
of  the  trust.     "They  shall  disburse  the  residue  in  payment  and 
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satisfaction,  pro  rata,  of  all  other  just  debts  due  or  to  become  due 
from  the  said  Marx  Graff  to  any  creditor  or  creditors,  who  shall, 
within  six  months  from  the  date  of  this  deed,  assent  to  the  terms 
thereof  by  subscribing  a  release  to  be  appended  thereto,  whereby 
the  said  creditor  or  creditors  shall,  in  consideration  of  his  or  their 
claim  or  debt  coming  in  for  participation  of  the  said  balance  pro 
rata,  discharge  and  forever  release  and  acquit  the  said  Marx  *Graff 
and  his  representatives  from  all  responsibility  for  any  portion,  if 
any,  of  such  debt,  claim  or  demand  as  remains  in  the  pro  rata  dis- 
tribution of  said  balance — excepting,  however,  expressly  from  all 
benefit  under  the  operation  of  this  deed,  any  creditor  or  creditors 
who  may  within  that  period  issue  any  legal  process  against  the 
goods  of  the  said  Marx  Graff,  or  against  his  person;  and  the  residue 
of  said  fund,  if  any  remain,  shall  be  divided  pro  rata  among  those 
creditors  who  shall  fail  and  refuse  to  come  in  and  within  said  six 
months  execute  and  deliver  such  release;  and  the  residue,  if  any, 
they  shall  pay  over  to  the  said  Marx  Graff  or  his  assignees. M 

At  the  time  of  these  transactions,  the  plaintiffs,  Myerson 
and  Graff,  were  all  citizens  and  residents  of  Virginia,  and  the 
sales  and  paper  transfer  of  title  to  the  property  named,  were 
made  in  the  city  of  Wheeling. 

Upon  this  statement  of  tacts,  three  questions  of  law  are 
presented  for  our  consideration: 

1.  Is  this  deed  of  trust,  in  construction  and  effect,  to  be 
governed  by  the  laws  of  Virginia,  where  it  was  made  and  where 
the  parties  to  it  resided,  or  is  it  to  be  governed  by  the  laws  of 
Ohio,  where  the  property  is  found? 

2.  If  the  former,  is  the  deed  then  valid  and  effectual  in  Vir- 
ginia for  the  legal  transfer  of  the  property? 

3.  Is  there  such  evidence  of  fraud  on  the  face  of  the  trans- 
action, that  will  make  the  transfer  void,  as  to  creditors? 

It  is  a  principle  of  international  law  that  courts  shall  take 
notice  of  and  give  effect  to  the  title  of  foreign  assignees  of  an 
insolvent  debtor,  whether  the  insolvent  made  the  transfer  him- 
self, or  the  laws  of  the  state  of  his  *domicil  made  it  for  him; 
and  it  is  for  this  reason,  that  the  succession  to  and  distribution  of 
personal  property  is  regulated  by  the  law  of  the  owner's  domicil 
and  not  by  the  lex  loci  rei  sitae.  This  rule  is  founded,  as  well  in 
the  necessity  to  secure  justice  by  avoiding  conflicts  of  jurisdiction 
in  matters  affecting  title,  as  to  promote  comity  among  states  and 
nations. 
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In  the  case  of  Phillips  v.  Hunter  (2  H.  Blac.  RM  402)  this 
question  came  before  all  the  judges  of  the  exchequer  chamber  on 
error  from  the  King's  bench.  That  high  court  fully  sustained  the 
principle  as  laid  down  by  Lord  Camden  in  Joliet  v.  Deponthieu, 
decided  in  1769,  and  adopted,  as  sound  law  in  England,  the  deci- 
sion of  Lord  Kenyon  in  Hunter  v.  Potts  (4  term  R.,  182).  This 
last  case  established  the  great  doctrine,  that  the  title  of  the  foreign 
assignee  of  an  insolvent  debtor's  estate,  under  the  law  of  the  bank- 
rupt's domicil,  was  to  be  preferred  to  the  subsequent  attachment 
of  the  domestic  creditor,  made  (in  that  case)  in  America  under  the 
law  of  Rhode  Island.  And  it  has  been  decided  over  and  over 
again  by  the  English  courts,  that  a  failing  debtor,  before  the  actual 
issuing  of  the  commission  of  bankruptcy,  might  assign  his  prop- 
erty abroad  as  absolutely  as  if  it  had  been  in  his  own  tangible  pos- 
session; and  that  such  assignee  was  entitled,  by  operation  of  law, 
to  deal  as  he  might  have  done  with  his  property. 

The  lex  domicilii,  in  respect  to  personal  property,  has  been 
adopted  by  the  highest  judicial  tribunals  in  the  United  States, 
and  in  so  doing  our  courts  have  broadly  declared,  that  in  the 
general  disposition  by  the  owner  of  personal  property  in  one 
country,  it  will  effect  it  everywhere,  because  in  regard  to  the 
owner's  control  *over  it,  personal  property  has  no  locality.  The 
application  of  this  principle  impairs  no  right,  but  promotes  gen- 
eral justice,  and  is  founded  on  the  mutual  respect,  comity  and 
convenience  of  commercial  states  and  communities.  Bank  United 
States  v.  Donnally,  8  Peters  R.,  371;  4  John  Ch'y  R.,  460;  8 
Paige  R.,  446-519. 

The  sta  us  or  capacity  of  Graff,  therefore,  to  make  the  deed, 
and  the  construction  and  effect  of  the  deed  itself,  depend  on  the 
laws  of  Virginia.  What,  then,  is  the  legal  effect  of  this  deed 
in  Virginia? 

It  is  urged  that  the  deed  is  void,  because  it  is  made  to 
prefer  creditors. 

By  the  6th  section  of  the  ordinance  of  convention,  the  state 
of  Virginia  adopted  the  common  law  of  England,  and  the  acts 
of  Parliament  of  a  general  nature  in  aid  thereof,  prior  to  the  4th 
year  of  the  reign  of  James  the  First.  That  ordinance,  which  was 
adopted  in  1776,  is  still  in  force,  except  in  such  modifications  as 
have  been  made  by  the  legislature  of  the  state.  It  is  not  pre- 
tended, however,  that  any  such  modification  has  been  made, 
affecting  the  right  of  a  failing  debtor  to  so  dispose  of  his  prop- 
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erty,  as  to  make  a  preference  in  the  payment  of  his  creditors. 
The  common  law  of  England  declares  that  "it  is  neither  im- 
moral or  illegal  to  prefer  one  set  of  creditors  to  another."  In 
Num.  v.  Wilsmore,  8T.  R.,  528,  Lord  Kenyon  says,  "putting  the 
bankrupt  laws  out  of  the  case,  a  debtor  may  assign  all  of  his  effects 
for  the  benefit  of  particular  creditors."  And  in  the  case  of  Small 
v.  Audley,  2  P.  Wms.,  427,  where  an  assignment  was  made  to  a 
favored  creditor,  to  secure  money  lent  by  him  to  a  merchant  only 
the  day  previous  to  the  commission  of  the  act  of  bankruptcy,  the 
court,  *in  deciding  the  case,  said,  "There  may  be  just  reasons  for 
a  sinking  trader  to  give  a  preference  to  one  creditor  before  another 
— to  one  that  has  been  a  faithful  friend,  and  for  a  just  debt  lent 
him  in  extremity,  when  the  rest  of  his  debts  might  be  due  from 
him  as  a  dealer  in  trade,  wherein  his  creditors  may  have  been  gain- 
ers; whereas  the  other  may  be  only  a  just  debt,  but  all  that 
such  creditor  has  in  the  world  to  subsist  on;  in  such  case  the 
trader  honestly  may,  nay  ought,  to  give  the  preference."  In  lan- 
guage equally  strong,  the  same  principle  was  maintained  by  the 
court  in  Cook  v.  Goodfellow,  10  Mod.  R.,  489,  and  so  of  numerous 
other  English  cases. 

Under  the  ordinance  of  1776,  the  highest  judicial  tribunal  of 
Virginia  has  adopted  the  decisions  of  the  English  common  law 
courts  on  this  question. 

Mr.  Justice  Carr,  in  giving  the  opinion  of  the  court  of  appeals 
in  McCullough  et  al,  v.  Somerville,  8  Leigh's  R.,  427,  says,  "it  is 
unquestionable  that  a  debtor  in  failing  circumstances  may  prefer 
one  creditor  or  one  set  of  creditors  to  another;  nor  is  his  right  to 
do  so  at  all  weakened  or  impugned  by  the  maxim  that  equality  is 
equity.  This  maxim  is  justly  a  favorite  one  in  the  courts  of  equity 
in  cases  to  which  it  applies;  but  cannot  be  permitted  to  interfere 
with  the  right  which  a  debtor  has  to  secure  this  or  that  creditor  or 
class  of  creditors  in  preference  to  others." 

I  know  this  doctrine  is  repugnant  to  the  legislative  policy  of 
the  state  of  Ohio.  But  it  is  the  law  of  the  domicil  of  the  parties 
where  the  deed  was  made,  and  that  law  obtains  in  giving  effect  to 
the  deed,  and  in  transfering  the  legal  title  to  the  property,  unless 
there  is  something  else  in  the  transaction  which  renders  it  f  raud- 
ulent  *in  contemplation  of  law;  and  this  brings  us  to  the  only  re- 
maining question  in  the  case:  Is  there  such  evidence  of  fraud 
in  the  transaction  or  on  the  face  of  the  deed,  that  will  make 
the  transfer  void,  as  to  creditors? 
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The  original  sale  of  goods  by  Graff  to  Myerson,  would 
doubtless  have  been  declared  fraudulent,  had  the  goods,  while 
in  the  hands  of  Myerson,  been  seized  under  legal  process  against 
Graff  by  his  creditors.  The  circumstances  of  that  sale  had  all 
the  indicia  of  an  intent  to  defraud  creditors.  The  facts  that  the 
goods  were  purchased  by  Myerson  without  examination — and 
without  being  unpacked  from  the  original  boxes  and  sent  hastily 
out  of  the  state,  would  be  sufficient  to  raise  a  legal  presumption 
of  fraud  in  a  contest  between  Myerson  and  an  attaching  creditor 
of  Graff.  But  the  assignment  to  the  plaintiffs  by  Graff  of  all 
his  property  for  the  benefit  of  his  credtiors,  on  the  19th  of  No- 
vember, and  the  subsequent  canceling  of  the  $8,000  note,  and  the 
receipt  of  the  goods  therefore  by  the  assignees,  placed  the  whole 
matter  upon  a  footing  as  if  no  sale  had  been  made  to  Myerson  at 
all.  The  goods  and  property  being  placed  in  the  hands  of  trus- 
tees to  pay  creditors,  negatives  any  presumption  of  intent  to  de- 
fraud creditors.  If  the  deed  is  valid  and  effectual  for  the  purposes 
intended  by  it,  then  the  title  to  the  goods  was  perfected  in  the  plain- 
tiffs, and  they  were  not  thereafter  subject  to  legal  process  against 
the  assignor. 

But  it  is  said  this  deed  has  the  evidence  of  fraud  on  the  face  of 
it,  inasmuch  as  it  demands  a  general  release  of  the  whole  debt  of 
each  of  the  creditors,  upon  the  payment  of  a  part. 

If  Graff  gave  up  all  his  property,  and  in  doing  so  had  a  right 
to  pay  one  in  exclusion  of  others,  with  what  *propriety  can  he  be 
charged  with  fraud,  because  he  preferred  those  who  should  relin- 
quish all  claim  upon  his  future  earnings?  To  set  aside  this  deed 
as  fraudulent,  because  in  its  provisions  those  creditors  are  preferred 
who  accept  its  terms,  is  really  to  deny  the  right  to  prefer  at  all; 
and  this  right,  we  have  seen,  is  clearly  established  in  Virginia. 
Where  the  failing  debtor  has  assigned  all  of  his  property  for  the 
benefit  of  his  creditors,  and  where  there  is  no  concealment,  it  is  in 
accordance  with  the  current  authority  of  all  the  English  cases,  that 
such  compromises  are  just  and  lawful.  (Jackson  v.  Lomas,  4  Term 
R.,  166).  So  in  Brasher  v.  West  et  al.,  7  Peters,  615.  Chief  Jus- 
tice Marshall  in  deciding  the  case,  says:  "Humanity  and  policy 
plead  so  strongly  in  favor  of  leaving  the  product  of  his  future  la- 
bor to  the  debtor  who  has  surrendered  all  his  property,  that  in  every 
commercial  country,  except  our  own,  the  principle  is  established 
by  law;  and  this  furnishes  a  very  imposing  argument  against  its 
being  a  fraud.' *     The  authority  of  this  last  case  was  fully  recog- 
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nized  by  the  Virginia  court  of  appeals  in  Skipwith's  Exr's  v.  Cun- 
ningham, 8  Leigh,  271,  when  the  court  unhesitatingly  sustained 
a  deed  nearly  similar  in  all  of  its  provisions  to  the  one  now  drawn 
in  question  before  this  court.  There  the  deed  was  made  by  Rich- 
ard M.  Cunningham  to  Brodnax  and  Osborn,  by  which  Cunning- 
ham, a  failing  debtor,  conveyed  all  of  his  property  (excepting  notes 
to  the  amount  of  $800,  which  he  retained  to  pay  honorary  debts,) 
in  trust  for  the  benefit  of  his  creditors.  By  the  terms  of  the  deed, 
the  trustees  were,  in  their  discretion,  to  sell  the  property  for  cash,  or 
on  credit,  and  out  of  the  proceeds  to  pay  first  the  expenses  of  the 
trust,  and  then  to  pay  and  satisfy  all  the  claims  specifically  enu- 
merated, as*debts  of  superior  honorary  obligation,  and  disburse  the 
residue  in  the  payment  pro  rata  of  all  the  just  debts  due  from  said 
Cunningham  to  any  other  creditor  or  creditors  who  should,  within 
four  months  after  the  date  of  the  deed,  assent  to  the  terms  thereof, 
by  subscribing  a  release  to  be  appended  thereto,  whereby  the 
said  creditor  or  creditors  should  in  consideration  of  his  or  their 
claim  or  debt  coming  in  for  participation  of  the  said  balance,  pro 
rata,  discharge  and  forever  acquit  the  said  Cunningham,  his  heirs 
and  administrators,  from  all  responsibility  for  any  portion  (if  any) 
of  such  debt  or  claim  as  might  remain  unpaid  in  the  pro  rata  dis- 
tribution of  the  said  balance— excepting,  however,  from  all  bene- 
fit under  the  operation  of  the  deed,  any  creditor  or  creditors,  who 
might  within  that  period  issue  any  writ  of  capias  ad  satisfaciendum 
against  the  body,  or  writ  of  fieri  facias  against  the  goods,  or  other 
process  of  execution  against  the  lands  of  said  Cunningham,  etc. 

The  deed  of  Cunningham  was  sustained  in  every  particular  by 
the  Virginia  court  of  appeals. 

It  is  not  a  little  snigular,  but  so  it  is,  that  the  deed  from  Graff 
to  his  trustees,  in  purpose  and  terms,  is  almost  in  haec  verba,  with 
that  of  Cunningham  to  his  trustees.  Hence  the  facts  in  the  case 
before  us  are  substantially  res  adjudicatae. 

We  therefore  hold  that  the  legal  title  of  all  Graff's  property 
became  vested  in  the  plaintiffs  by  virtue  of  the  deed  which  is  in 
evidence,  and  that  such  title  was  a  barrier  against  any  process  at 
law  against  the  property. 

The  motion  for  a  new  trial  is  overruled. 

D.  Peck,  for  plaintiffs. 

Stanton  &  McCook,  for  defendants. 
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♦CASES  DECIDED  89 

IN  THE 

CUYAHOGA  COMMON  PLEAS, 

FEBRUARY  TERM,  S856. 


APPROPRIATION  OF  LAND. 

Cleveland  &  Mahoning  Rail  Road  Company  v.  Johnson  & 

Perkins. 
[  Error.  ] 

The  Probate  Court  has  jurisdiction  to  settle  the  rights  of  parties  to  money 
paid  into  said  Court,  in  cases  where  proceedings  have  been*  had  in  the 
Probate  Court  for  the  appropriation  of  lands  by  a  Rail  Road  Company. 

This  was  a  case  originally  instituted  in  the  probate  court,  for 
the  purpose  of  appropriating  lands.  The  lands  were  appropriated, 
the  damages  were  assessed  by  a  jury,  and  the  money  pad  into  the 
probate  court  of  said  county.  It  appeared  that  Jacob  Perkins,  a 
defendant,  claimed  an  equitale  interest  in  some  of  the  land  appro- 
priated, and  he  filed  a  motion  in  the  probate  court  to  have  the  por- 
tion to  which  he  claimed  himself  as  equitably  entitled,  awarded  to 
him.  It  was  claimed  by  Johnson,  the  other  defendant,  that  the 
probate  court  had  no  jurisdiction  to  settle  the  interests  of  the  par- 
ties to  this  fund,  and  asked  the  court  to  dismiss  the  motion  of  Per- 
*kins  for  want  of  jurisdiction,  which  the  probate  court  did.  The 
counsel  of  Perkins  therefore  excepted,  and  by  petition  in  error 
brought  the  proceedings  into  this  court  to  reverse  the  proceedings 
of  the  probate  court  in  dismissing  the  motion  of  Perkins. 

On  the  hearing  in  the  common  pleas,  Foote,  Judge,  held — 
That  if  the  probate  court  had  no  jurisdiction  to  settle  the  rights 
of  these  parties  and  distribute  this  money,  then  the  probate  judge 
must  become  a  party  litigant  to  a  proceeding  in  this  court  for  the 
distribution.  That  the  legislature  did  not  so  intend  when  the  law 
was  passed;  but  it  was  intended  in  this,  as  in  other  cases  where 
money  is  paid  into  court,  that  the  court  into  which  money  was 
paid  should  have  the  final  disposition  of  it;  that  it  will  not  be  go- 
ing too  far  in  saying  that  the  court  having  jurisdiction  of  the  mat- 
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ter  of  ascertaining  by  jury  the  damages  to  be  awarded  for  the  ap- 
propriation of  the  land,  and  of  receiving  the  amount  of  such  dam- 
ages, shall  like  other  courts  have  full  control  over  the  money  paid 
into  it  in  such  cases.  It  therefore  follows  that  the  probate  court 
had  jurisdiction  to  settle  the  rights  of  the  parties  to  the  funds  in 
question,  and  to  distribute  the  fund  according  to  its  finding.  The 
judgment  of  the  probate  court  that  it  had  not  such  jurisdiction,  is 
therefore  reversed. 

Backus  &  Noble,  for  Perkins. 

Bolton,  Kelly  &  Griswold,  for  Johnson. 


91  ^PROCEEDINGS  IN  AID  OF  EXECUTION. 

Abnkr  Stone  v.  Erastus  Smith. 

Under  section  469  of  the  Code,  in  a  proceeding  in  aid  of  execution,  nothing 
can  be  done  further  than  examine  the  judgment  debtor.  No  further  order 
can  be  made  when  it  appears  that  a  third  person  has  a  claim  on  the  prop- 
erty sought  to  be  subjected  ;  his  right  can  be  affected  only  by  a  trial  by  a 
court  or  jury,  in  the  ordinary  way. 

The  plaintiff  asked  an  order  on  defendant,  to  pay  into  court, 
or  into  the  hands  of  a  receiver,  a  certain  claim  which  he  held  in 
his  possession,  to  be.  collected,  and  the  proceeds  applied  on  the 
plaintiff's  judgment  against  defendant. 

This  was  a  proceeding  under  section  459,  and  no  one  was 
made  party  but  said  Smith.  It  appeared  by  examination  of  the  de- 
fendant, that  he  was  indebted  to  some  person,  and  to  secure  him  he 
had  appropriated  the  claim  sought  to  be  subjected  to  secure  such 
indebtedness,  but  that  this  appropriation  was  without  the  know- 
ledge of  the  one  to  whom  he  was  indebted. 

Starkweather,  Judge,  held — 

1.  That  a  proceeding  under  section  459,  could  go  no  further 
than  the  examination  of  the  judgment  debtor;  that  no  order  could 
then  be  made,  and  when  the  examination  was  concluded  the  ob- 
ject of  the  section  was  accomplished  and  the  proceeding  must  be 
dismissed;  that  the  object  was  a  disclosure  as  to  his  property, 
all  of  which  had  been  obtained. 

2.  That  it  appearing  from  the  examination  of  Smith,  that 
some  other   person  had,  or   might  have  an   interest  in  the  claim 
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sought  to  be  subjected,  this  court  would  *not  in  this  summary 
manner  pass  upon  the  rights  of  the  parties,  but  another  pro- 
ceeding must  be  instituted  to  settle  such  right. 

That  the  party  claiming  property  had  a  right  to  his  day  in 
court  and  to  a  trial  by  jury. 

Motion  of  plaintiff  denied.     Proceedings  dismissed. 

USURY, 

Farmers'  Bank  op  Ripley  v.  H.  D.  Williams. 

1.  The  discount  of  a  draft  drawn  in  Ohio  on  a  Bank  in  New  York  city,  "  ac* 

ceptance  waived,"  having  ninety-five  days  to  run,  and  discounted  by  a 
branch  of  the  State  Bank  of  Ohio,  is  not  usurious  because  the  branch 
bank  reserved  interest  at  the  rate  of  6  per  cent  per  annum,  without  allow- 
ing for  the  difference  in  sight  exchange  ( which  was  }  per  cent )  between 
the  place  where  discounted  and  the  city,  of  New  York,  without  it  is  made 
to  appear  that  this  species  of  paper  discounted  is  worth  more  than  par. 

2.  Such  transaction  must  be  governed  by  the  61st  section  of  the  law  of  Ohioi 

passed  February  24.  1846,  to  incorporate  the  State  Bank,  etc.,  and  not  by 
section  4  of  the  act  of  1850  ( Swan's  Statutes,  1854,  page  106). 

3.  If  at  the  time  of  the  discount  the  draft  was  worth  more  than  par,  it  would 

tend  strongly  to  show  that  the  transaction  was  usurious. 

Foote,  Judge,  delivered  the  opinion — 

This  was  a   suit  on   a  draft   drawn   by   the  Canal   Bank  of 

Cleveland,  to  the  order  of  defendant,    and  by  him  endorsed,  for 

(2,500,  on  the  Continental  bank,  New  York,  "acceptance  waived/' 

dated    August    15,    1854,    and   having   ninety-five   days   to    run. 

Plaintiff  discounted  this  draft,  reserving  interest  at  the  rate  of  9 

per  cent,  per  annum,  and  allowing  nothing  for   the  difference  in 

exchange  between  Ripley,  Ohio,  and  New  York  city,  which  was 

on   sight    drafts  three-fourths   of  one  per   cent,  at   the  time   the 

discount  was  made,    and  one  per  cent,  and  over  when   the  draft 

matured. 

♦Defendant  claims  that  he  is  exonerated  from  the  payment  of 

93 
this  draft,  because  no  allowance  was  made  in  the  discount  for  the 

exchange  or  premium,  which,  added  to  the  interest  deducted  by 

the  bank   on  the   discount  of  the  draft,  will  make  the  transaction 

usurious  under  the  61st  section  of  the  act  passed  February  24,  1845, 

for  the  "incorporation  of  the  state  bank  of  Ohio,M    etc.,    under 

which  act  the  plaintiff  was  organized.     This  61st  section  prohibits 

the  taking  of  more  than  at  the  rate  of  six  per  cent,  per  annum  in 

the   discount  of  paper.      It   then   provides  as  follows:     "But  the 

purchase,    discount    or    sale    of    a    bill    of   exchange  payable  at 

another  place  than  the  place  of  such  purchase,  discount  or  sale,  at 

the  current  discount  or  premium,  shall  not  be  considered  as  a  tak- 
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ing,  reserving  or  receiving  interest,  provided  no  agreement  or  under 
standing  shall  be  made  that  the  same  shall  be  paid  at  any  other 
place  than  that  at  which  it  is  made  payable." 

Plaintiff  says  it  was  authorized  to  take  interest  as  it  did,  with- 
out allowing  for  this  premium,  by  the  4th  section  of  "An  act  to  re- 
strain banks  from  taking  usury, "  passed  March  19,  1850,  (Swan's 
statutes,  1854,  p.  106.)  Also  because  this  draft  was  not  worth 
more  than  par.  This  4th  section  restrains  the  bank  from  receiving 
or  reserving  any  sum,  as  interest  on  any  paper  payable  out  of  this 
state,  when  added  to  the  current  rate  of  exchange  or  premium  in 
such  paper,  will  make  the  sum  received  as  discount  or  interest 
greater  than  at  the  rate  of  twelve  per  cent,  per  annum. 

This  is  not  an  enabling  act,  but  is  merely  restraining,  and 
does  not  conflict  with  any  other  positive  provision  of  this  or  other 
acts  in  relation  to  the  subject  of  taking  usury  *by  banks,  and 
we  must  look  to  other  provisions,  and  see  what  rights  are  con- 
ferred by  them. 

By  the  61st  section  above  referred  to,  it  will  be  seen  if  more 
than  the  prescribed  rate  of  interest  is  received,  it  works  a  for- 
feiture of  the  whole  debt. 

By  the  act  of  February  24,  1848,  (Swan's  Statutes,  1854,  page 
104,  section  4,)  this  forfeiture  could  be  established  only  by  an 
action  in  the  name  of  the  person  or  persons  from  whom  the  ille- 
gal interest  had  been  received,  and  the  amount  when  recovered  was 
to  go  to  the  use  of  common  schools. 

This  last  provision  has  been  repealed  by  the  1st  section  of  the 
act  of  1850  aforesaid,  and  by  such  repeal  the  said  61st  section  has 
been  reinstated,  and  stands  precisely  as  it  did  originally. 

This  has  been  so  held  in  case  of  the  Preble  County  Bank  v. 
Russell  et  al.,  (1  Ohio  State  Reports,  313). 

This  case,  then,  is  to  be  governed  by  the  61st  section  of  the 
law  "incorporating  the  state  bank  of  Ohio,"  etc. 

The  question  then  is — Has  by  that  section  usury  been  taken  in 
this  casef 

To  solve  this  question,  it  will  be  necessary  to  answer  another. 

Is  the  discounting  of  this  kind  of  paper  without  allowing  the 

premium  of  3-4  per  cent.,  which  was  the  premium  at  Ripley  on 

sight  exchange  on  New  York  at  the  date  of  this  discount,  usurous? 

There  would  be  but  little  difficulty  to  find  that  usury  had  been 
taken  if  this  was  an  ordinary  thirty  day  draft  on  New  York,  and 
the  premium  was  1  per  cent,  on  it,  and  it  had  been  discounted  and 

70 


CLEVELAND  LAW  RECORD.  95 

Farmers'  Bank  of  Ripley  v.  Williams. 

interest  reserved  at  the  rate  of  6  per  cent,  per  annum,  and  no  allow- 
ance made  for  the  premium.  But  this  is  not  that  kind  of  paper. 
It  is  *payable  95  days  after  its  date,  "acceptance  waived/*  and  it 
should  be  shown  that  this  kind  of  paper  had  a  market  value  above 
par  when  and  where  it  was  discounted.  This  has  not  been  shown 
here.  It  not  so  appearing,  the  plaintiff  is  entitled  to  recover.  If 
it  were  proved  that  this  paper  was  above  par  where  it  was  dis- 
counted, it  would  tend  strongly  to  show  that  the  bank  meant  to 
take  more  than  six  per  cent,  interest  in  discounting  it.  No  such 
proof,  however,  appears. 

Judgment  for  plaintiff. 

Prentiss,  Prentiss  &  Newton,  for  plaintiff. 

Bishop,  Backus  &  Noble,  for  defendant. 
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NOTES  OF  CASES  DECIDED 

IN  THE 

SUPREME  COURT  OF  OHIO. 

[April  Term,  1856.] 
Not  in  Vol.  iv,  Ohio  State  Reports. 
QUIETING  TITLE. 

Charles  Butler  et  al  vs.  Henry  B.  Curtis  et  al.    Bill  of 
Review,  from  Lucas  county. 

J.  R.  Swan,  J.,  delivered  the  opinion  of  the  Court.  Held — 
That  the  vendee  of  a  judgment  debtor,  who  has  not  paid  the 
purchase  money,  but  has  received  a  conveyance  from  the  judgment 
debtor,  cannot  sustain  a  bill  to  quiet  his  title  against  a  pur- 
chaser of  the  land  under  a  judgment  rendered  after  the  contract 
of  sale,  unless  he  has  paid  or  brings  into  Court  the  purchase  money. 

Bartley,  J.,  dissented. 


TAX  SALE. 

tJoHN  Doe  ex  dem.  Aten  vs.  Daniel  Stewart.  Error,  from 
Athens  county. 

J.  R.  Swan,  J.,  held— 

That  a  description  upon  a  duplicate,  and  a  sale  for  taxes  of  a 
tract  of  land  as  one  hundred  and  fifteen  acres,  part  of  sec.  £6,  N. 
W.  corner,  is  defective,  unless  the  one  hundred  and  fifteen  acres 
were  situate  in  the  N.  W.  corner  of  the  section,  and  in  a  square 
form. 

Judgment  below  affirmed. 


QUO  WARRANTO. 

J  The  State  of  Ohio,  on  the  relation  of  the  Prosecuting  At- 
torney of  Sandusky  county,  vs.  Ralph  P.  Buckland,  Ebenezer 
Lane,  and  others.     Information. 

tThis  case  is  reported  in  full,  in  5  O.  S.,  267. 
t  This  case  is  reported  in  full,  in.5  O.  S.,  216. 
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Withan  v.  Hubbell,  Brown  &  Co.  Vol.  I 

•INSTALLMENT  SALES.  I 

[Cuyahoga  Common  Pleas,  November  Term,  1877.] 

.   t  Nellie  Ballou  v.  E.  Farnsworth  et.  al. 

Breaking  into  premises  to  carry  away  property  by  one  who  has  sold  property 
to  another  to  be  paid  for  in  installments,  notwithstanding  property  is  not 
fully  paid  for,  constitutes  a  cause  of  action. 

Jones,  J. 

Demurrer  to  petition  on  the  ground  that  it  does  not  state  facts 
sufficient  tc  ccnstitute  a  cause  of  action. 

The  petition  alleges,  in  brief,  that  the  plaintiff  purchased  cf 
the  defendant  a  sewing  machine  at  the  price  cf  $80.00,  paying  in 
cash  $43.50,  the  balance  to  be  paid  in  monthly  installments  of 
$5.00  each  until  fully  paid;  that  plaintiff  paid  on  said  machine  the 
sum  of  $92.50,  which  sum  defendants  received;  and  that  in  the 
month  of  September,  1877,  the  defendants,  by  their  agents,  forci- 
bly and  violently  entered  the  premises  of  the  plaintiff,  and  forcibly 
carried  away  said  machine;  wherefore  she  prays  judgment  against 
the  defendants  for  the  said  $92.50  as  for  money  had  and  received. 

Held,  The  petition  contains  no  averment  showing  a  right  to 
recover  back  the  money  paid,  yet  the  breaking  into  the  premises 
by  the  defendants  constitutes  a  cause  of  action  even  if  they  did  not 
carry  the  machine  away,  or  it  had  no  value. 

Demurrer  overruled. 


ATTACHMENT. 

[Cuyahoga  Common  Pleas,  November  Term,  1877.] 

Withan  v.  Hubbell,  Brown  &  Co. 

Demurrer  will  be  sustained  in  a  suit  to  recover  for  the  wrongful  attachment 
of  foods,  where  the  action  is  not  on  the  bond,  and  no  malice  or  want  of 
probable  cause  is  averred. 

JONBS,  J. 

This  is  a  suit  to  recover  for  a  wrongful  attachment  of  the  goods 
ot  the  plaintiff,  but  it  is  not  brought  on  the  bond  required  by  the 
law  in  such  cases,  and  no  malice  or  want  of  probable  cause  is  any 
where  averred.  A  demurrer  is  interposed  by  the  defendants  on  the 
ground  that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  A  demurrer  to  the  first  petition  filed  in  this  case  was  here- 
tofore sustained  on  the  ground  that  there  was  no  right  of  action  in 
such  cases  other  than  on  the  bond  or  for  a  malicious  proceeding. 
The  amendments  that  have  since  been  made  are  immaterial  to  the 
decision  of  the  point,   and  the  demurrer  is  again  sustained. 

TSee  also  1  Cleve.,  17. 
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STATUTE  OF  FRAUDS. 

[Cuyahoga  Common  Pleas,  November  Term,  1877.] 

A.  G.  Jones  v.  Minerva  &  William  McReynolds. 

Where  parties  to  a  note,  twenty  days  before  its  maturity,  enter  into  a  verbal 
contract  for  the  retention  of  the  money  by  the  maker  for  a  period  of  one 
year,  the  agreement  is  void  for  the  reason  it  is  within  the  statute  of  frauds. 

Jones,  J. 

This  is  an  action  on  a  promissory  note,  dated  July  7,  1876,  for 
$1,800,  due  one  year  after  date,  with  interest,  at  eight  per  cent, 
payable  semi-annually,  and  signed  by  both  defendants.  One  de- 
fence was  that,  on  the  15th  of  J  une,  1877,  some  twenty  days  before 
the  note  became  due,  the  plaintiff  and  the  defendants  entered  into 
a  verbal  contract  for  a  good  consideration,  whereby  the  defendant 
was  to  retain  the  money  for  which  the  note  was  given,  for  the 
period  of  one  year  after  the  maturity  of  said  note;  that  the  defend- 
ant agreed  to  keep  it  and  pay  interest  at  the  rate  of  eight  per  cent, 
per  annum  after  July  7,  1877,  as  before.  The  plaintiff  demurs  to 
this  defence  and  claims  that  the  agreement  was  within  that  section 
of  the  statute  of  frauds  which  provides:  "That  no  action  shall 
be  brought  on  any  agreement  that  is  not  to  be  performed  within 
one  year,  unless  the  agreement,  or  some  memorandum  thereof, 
shall  be  in  writing  and  signed  by  the  party  to  be  charged,"  etc. 

The  court  held  the  case  to  be  within  the  statute  of  frauds 
and  void  for  that  reason,  and  the  demurrer  of  the  plaintiff  to  the 
defendant's  answer  was  sustained. 


BILLS  AND  NOTES. 

[Cuyahoga  Common  Pleas,  November  Term,  1877.] 

Hanna  W.  Ingersoll  v.  Wm.  V,  Craw. 

A  petition  on  notes  alleging  that  a  copy  of  which  are  attached  to  the  petition, 
but  not  stating  that  all  the  credits  are  thereon  given,  is  not  demurrable. 

Jones,  J. 

The  petition  sets  forth  two  causes  of  action  on  two  promissory 
notes  for  $3,091.67  each,  executed  by  the  defendant  and  payable 
to  the  plaintiff,  and  says  there  is  due  the  plaintiff  on  the  note,  (a 
copy  of  which  is  attached  to  and  made  part  of  the  petition,)  the 

sum  of  $ ;  also,  that  the  interest  has  been  fully  paid  to  July 

10,1876.  It  does  not  state  that  all  the  credits  are  thereon  given. 
The  defendant  demurs  to  the  petition  on  the  ground  that  it  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 

Demurrer  overruled. 
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♦STREET  ASSESSMENT.  2 

Allen  et  al.  v.  Cleveland,  et  al. 

[Cuyahoga  Common  Pleas,  December  31, 1877.] 

1.  Where  the  mode  and  method  of  levying  assessments,  to  pay  the  cost  and 

expense  of  grading,  draining,  paving  and  improving  a  street,  is  prescribed 
by  statute,  an  ordinance  which  seeks  to  prescribe  the  method  of  such 
assessment  and  which  does  not  conform  to  the  provisions  of  such  st  itute 
will  be  held  to  be  illegal  and  void. 

2.  When  the  board  of  improvements  of  a  city  seek  to  go  outside  of  the  line  of 

improvement  to  pay  for  the  same,  it  must  first  determine  that  a  certain 
line  o»  property  should  bear  its  proportion  of  thecost  of  the  improvement, 
and  such  board  is  to  exercise  a  judicial  discretion. 

McMath,  J. 

This  is  a  proceeding  praying  for  an  injunction  restraining  the 
collection  of  an  assessment  to  pay  the  cost  and  expense  of  grading, 
paving  and  improving  Broadway  between  certain  termini. 

The  third  section  of  the  ordinance  levying  the  assessment  is 
as  follows:  4,That  the  cost  and  expense  of  the  said  grading, 
draining,  paving,  and  improving  shall  be  estimated,  levied  and  as- 
sessed upon  all  of  the  lots  or  parcels  of  land  benefited  thereby, 
excepting  so  much  of  the  cost  and  expense  of  the  said  improve- 
ment as  shall  be  chargeable  to  any  street  railroad  company,  as  is 
by  this  ordinance  provided;  also  excepting  so  much  of  said  cost 
and  expense  as  should  be  estimated  and  placed  on  the  general  tax 
duplicate  of  the  city,  as  is  by  law  in  such  cases  provided.'' 

This  case  comes  within  the  provisions  of  either  the  48th  or 
49th  section  of  the  municipal  cede.  The  first  secticn  of  chapter 
48  provides  that  where  the  city  council  of  any  municipal  corpora- 
tion shall  appropriate  any  lots  or  lands  for  the  purpose  of  laying 
off,  opening,  extending,  straightening,  or  widening  any  street, 
alley  or  public  highway,  it  shall  have  power  to  assess  the  cost  and 
expense  of  such  appropriation  or  improvement  upon  the  lots  or 
lands  benefited  thereby,  including  lots  and  lands  that  are  contigu- 
ous and  adjacent,  as  well  as  those  that  about  upon  said  street,  alley 
or  highway,  or  upon  the  general  duplicate  of  the  real  and  personal 
property  subject  to  taxation  within  the  limits  of  the  corporation. 

The  power  of  the  city  council  by  that  provision  is  restricted 
to  assessing  the  cost  and  expense  in  one  of  two  ways.  It  will  be 
conceded  that  opening,  widening  and  extending  a  street  is  not  ne- 
cessarily an  improvement  of  the  street  under  this  code.  It  is  in 
one  sense,  but  it  has  been  specifically  provided  for  by  the  code. 
The  case  at  bar  presents  a  different  question.  The  ordinance  pro- 
vides for  an  assessment  to  pay  for  grading,  draining,  paving  and 
improving  the  street.  The  first  section  of  chapter  49  is  as  follows: 
"When  it  shall  be  deemed  necessary  by  any  city  or  incorporated 
village  to  make  any  public  improvement,  not  otherwise  specifically 
provided  for,  it  shall  be  the  duty  of  the  city  council  to  declare,  by 
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resolution,  the  necessity  of  such  improvement  and  to  publish  such 
resolution  for  not  less  than  two  nor  more  than  four  consecutive 
weeks,  in  some  newspaper  published  and  of  general  circulation  in 
the  corporation."  The  city  council  in  this  case  complied  with  that 
provision. 

Section  576  is  as  follows:  "For  the  payment  of  the  cost  of 
making  said  improvements  *  *  *  the  council  may  by  ordi- 
nance, levy  and  assess  a  tax  on  all  the  lots  or  lands  bounding  or 
abutting  on  the  prcpcsed  improvement  *  *  *  to  be  assessed 
either  in  proportion  to  the  feet  front  of  the  lets  cr  lands  sc  abound- 
ing or  abutting,  or  according  to  the  value  of  such  lots  or  lands  as 
assessed  for  taxation  under  the  general  law  of  the  state,  as  may  be 
equitable,  and  as  the  council  may  in  each  case  determine."  The 
action  of  the  city  council  under  this  section  is  of  a  judicial  char- 
acter. It  must  determine  under  this  section  that  it  would  be  equit- 
able and  just  that  the  lands  bounding  or  abutting  shall  pay  to  the 
extent  of  25  per  cent,  of  the  cost. 

If  this  was  a  proceeding  to  open,  widen  and  extend  a  street, 
the  court  would  be  forced  to  hold  the  third  section  of  the  ordi- 
nance legal.  But  in  the  case  at  bar  a  different  rule  is  laid  down  by 
the  statute.  Section  576  expressly  provides  in  what  manner  the 
assessment  shall  be  made.  The  court,  therefore,  holds  the  third 
section  of  the  ordinance  in  question  to  be  illegal  and  void. 

In  one  of  these  proceedings  before  the  court  there  was  a  de- 
parture from  the  line  of  improvement,  the  board  of  improvements 
designating  certain  outlying  property  to  bear  a  proportion  of  the 
cost  of  the  improvement — property  nonabutting.  The  board  of 
improvements  in  a  given  case  may  do  this,  but  in  assessing  the 
cost  for  opening,  widening  and  extending  a  street  the  city  council 
is  limited  by  the  benefits. 

When  the  board  of  improvements  seeks  to  go  outside  of  the 
line  of  improvement  to  pay  for  a  certain  improvement,  it  must  de- 
termine first,  that  it  would  be  equitable  that  a  certain  line  of  prop- 
erty should  bear  its  proportion  of  the  cost  of  the  improvement. 
The  board  is  to  exercise  a  judicial  discretion.  It  is  not  the  opinion 
of  the  five  men  composing  the  board,  but  it  is  the  opinion  of  the 
board  of  improvements. 

But  in  this  case,  when  the  five  members  of  the  board  of  im- 
provements go  through  the  city  seeking  property  that  is  benefited 
and  make  up  a  judgment  on  that  subject,  that  is  the  individual 
opinion  of  five  men.  Their  action  must  be  by  a  resolution-  -a  dec- 
laration in  writing,  expressing  the  determinate  opinion  of  the 
board  of  improvements.  The  property  must  be  designated. 
When  they  go  out  they  must  determine,  first,  what  property  desig- 
nated is  accommodated  by  the  improvement;  second,  what  property 
is  benefited  by  the  improvement — a  rule  altogether  different  from 
the  rule  laid  down  as  to  benefits  for  opening,  widening  and  extend- 
ing a  street.  The  board  of  improvement  is  to  be  governed  by  a 
uniform  rule.     It  must  be  governed  by  a  rule  that  includes  accom- 
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modation  and  benefits;  and  within  a  certain  radius.  They  cannot 
assess  one-half  on  the  line  of  the  improvement  and  one-half  on 
outlying  property. 

Now,  in  this  case,  the  city  council  or  board  of  improvements 
designated  a  large  amount  of  property.  Has  there  been  a  judicial 
determination  by  this  board  that  it  would  be  equitable  that  that 
outlying  property  should  bear  its  proportion  of  the  cost  of  this  im- 
provement? A  majority  of  the  board — three  members — appoint  a 
committee  to  go  out  and  see  the  outlying  property  upon  which  they 
could  impose  a  portion  of  this  assessment.  A  report  was  made  to 
the  board  and  by  it  confirmed.  We  are  told  that  that  is  a  judicial 
determination  of  the  question.  But  the  statute  requires  them  to 
determine  that  it  would  be  equitable  to  assess  a  portion  of  the  cost 
upon  outlying  property  specially  accommodated  thereby.  In  this 
case  neither  the  board  of  improvements  nor  the  city  council  deter- 
mined that  question.  Inasmuch  as  they  have  not  done  that  which 
the  law  specifically  requires  them  to  do,  no  subsequent  act  of  the 
board  or  council,  or  either  of  them,  assessing,  would  be  legal. 
They  are  trespassers,  attempting  to  do  that  for  which  they  have 
no  authority  in  law.  Therefore,  the  confirmation  of  this  report 
goes  for  naught. 

The  preliminary  injunction  is  granted. 


♦JUDICIAL  SALES.  6 

[Cuyahoga  Common  Pleas,  November  Term,  1877.] 

White,  Commissioner,  v.  Raymond  bt  al. 

In  an  action  to  recover  the  price  bid  by  a  purchaser  at  a  master's  sale,  the  buyer 
cannot  set  up  frauds  practiced  by  co-lienholders,  by  which  he  was  in- 
duced to  bid  more  than  the  property  was  worth,  after  sale  has  been  con- 
firmed and  no  effort  was  made  to  have  the  court  set  aside  the  sale  or  re- 
fuse its  confirmation. 

Jones,  J. 

Suit  to  recover  the  amount  of  $3,310,  bid  by  defendants  for 
certain  lands  sold  by  the  plaintiff  at  master's  sale  in  1874.  The 
plaintiff  sets  forth  all  the  decrees,  orders  of  court  and  preliminary 
proceedings  to  show  that  the  sale  was  regular  and  prays  for  judg- 
ment. Defendants  set  up  various  matters  by  way  of  defence — 
frauds  practiced  by  their  co-lienholders  by  which  they  were  induced 
to  bid  more  than  the  property  was  worth,  etc.  The  court  held 
the  defences  unavailable  in  an  action  of  this  sort;  that  if  they  had 
any  defence  they  should  have  applied  to  the  court  to  set  aside  sale 
or  to  refuse  its  confirmation,  and  they  could  not  stand  by  and  see 
the  sale  confirmed  and  then  come  in  and  defend  by  setting  up  mat- 
ters that  they  could  have  used  to  prevent  the  confirmation  of  the  sale. 
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9  ^APPEALS. 

[  Cuyahoga  Common  Pleas,  November  Term,  1877.] 

Bottbn  v.  Rolo,  Guardian. 

A  guardian  has  no  authority  to  appeal  a  case  from  a  justice  court  to  the  com- 
mon pleas,  without  giving  the  bond  required  in  the  justice  act. 

Jones,  J. 

In  this  case  a  judgment  was  rendered  against  the 
defendant  before  a  justice  of  the  peace.  The  defendant,  as  guar- 
dian of  the  minor  sued,  filed  his  transcript  in  this  court  for  an  ap- 
peal, but  gave  no  bond  in  the  court  below,  and  a  motion  is  made 
to  dismiss  the  appeal  for  that  reason.  Section  519  of  the  code 
provides  for  a  bond  in  error  cases.  S.  &  C,  1135;  section  607  pro- 
vides that  executors  and  guardians  who  have  given  bonds  are  not  re- 
Suired  to  give  the  undertaking  required  in  section  516.  Section 
91,  providing  for  appeals  from  the  common  pleas  to  the  district 
court,  contains  the  provision,  "that  in  no  case  shall  the  administra- 
tors, executors,  or  guardians  who  have  given  bond  in  this  state, 
with  sureties,  according  to  law,  be  compelled  to  enter  into  an 
undertaking  in  order  to  be  entitled  to  a  second  trial,  as  above  pro- 
vided." S.  &  C,  page  612,  provides  that  every  executor  or  ad- 
ministrator who  may  have  given  bond  in  this  state,  may  appeal 
without  filing  appeal  bond.  S.  &  C,  1167,  in  the  act  regulating 
appeals  to  the  district  court,  has  this  provision:  "Provided,  that 
in  no  case  shall  administrators,  executors  and  guardians  who  may 
have  given  bond  in  this  state  *  *  be  compelled  to  give  bond 
*    *    to  perfect  an  appeal,  as  is  above  provided. 

S.  &  C,  1218:     "The  act  regulating  the  jurisdiction  of    pro- 
bate courts,  and  regulating  appeals  from  the  probate  to  the  common 
.  pleas  court,  provides  that  no  bond  shall  be  required  for  appeal,  as 
herein  provided,  from  any  executor  or  administrator  who  has  given 
bond  as  such  in  this  state. 

The  justice  act  provides  that  the  party  appealing  an  action 
from  the  justice  to  the  common  pleas  court  shall  give  bond;  and 
there  are  no  exceptions  as  to  guardians,  executors  or  administra- 
tors. And  the  court  holds  that  the  guardian  in  this  case  had  no 
authority  to  appeal  such  a  case  from  the  justice  to  the  common 
pleas  court  without  giving  bond  as  required  in  the  justice  act,  and 
the  motion  to  dismiss  the  appeal  is  sustained. 


ASSIGNMENT  FOR  CREDITORS— EXEMPTIONS. 

[Cuyahoga  Common  Pleas,  November  Term,  1877.] 

Hall  v.  Brown,  Assignee,  et  al. 

1.  Where  a  chattel  mortgage  has  been  set  aside  as  fraudulent  and  an  assignee 

appointed,  the  refusal  of  the  assignee  to  set  apart  part  of  the  property  in 
lieu  of  a  homestead  is  a  breach  of  his  official  bond. 

2.  Where  the  property  from  which  the  exemption  is  claimed  is  a  quantity  of 

brick,  it  is  sufficient  to  select  fnOO  worth  of  brick  without  picking  out  the 
particular  brick  or  portion  of  the  pile. 
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JONBS,  J. 

The  plaintiff  says  in  his  petition  that  a  chattel  mortgage 
which  he  had  made  on  three  thousand  brick  was  set  aside  and 
declared  void,  at  the  instance  of  one  William  Chapman,  on  the 
ground  that  it  was  fraudulent  and  void  as  to  the  creditors  of  plain- 
tiff; that  in  that  action  he  set  up  that  he  was  entitled  to  select  five 
hundred  dollars'  worth  of  those  bricks  as  exempt,  under  the  laws 
of  Ohio;  that  afterwards,  on  the  26th  of  October,  1876,  the  probate 
court,  upon  the  application  of  one  of  his  creditors,  appointed  the 
defendant,  S.  S.  Brown,  his  assignee, under  the  statute,for  the  benefit 
of  creditors;  that  on  the  7th  of  November,  1876,  he  gave  a  bond, 
with  the  two  other  defendants  as  sureties,  for  the  faithful  fulfillment 
of  the  duties  of  his  office;  that  Brown  took  possession  of  all  of 
said  brick  and  counted  them  to  his  own  use;  that  before  any  sale 
by  him  of  said  brick  plaintiff  demanded  $500  worth  of  said  brick 
to  be  set  off  to  him.  Plaintiff  says  that  at  the  time  of  such  demand 
he  was  not  the  owner  of  a  homestead;  was  a  resident  of  Ohio  and 
the  head  of  a  family,  and  entitled  to  select  $500  worth  of  brick  in 
lieu  of  a  homestead;  that  Brown,  knowing  these  facts,  refused  to 
set  him  off  the  $500  worth  of  brick,  or  any  part  thereof;  and  the  plain- 
tiff claims  that  thereby  the  bond,  which  said  Brown  gave  with  the 
other  defendants,  has  been  broken,  and  that  he  is  entitled  to  re- 
ceive $500  and  interest  from  the  defendants,  as  the  makers  of  said 
bond.  To  this  petition  Brown  files  a  demurrer,  and  the  sureties 
also  file  a  demurrer  in  their  own  behalf,  Brown  contending  that 
there  was  no  proper  selection  of  the  bricks  ever  made  by   plaintiff. 

The  court  holds  that  when  the  property  is  of  this  character  it 
is  sufficient  to  select  $500  out  of  it,  without  picking  out  the  partic- 
ular brick  or  portion  of  the  pile  of  brick  to  be  selected  from.  The 
sureties  insist  that  if  all  that  is  alleged  as  to  Brown  is  true,  that  it 
constitutes  no  breach  of  the  bond  given  by  them  for  the  faithful 
performance  of  his  duties. 

In  the  4th  O.  S.  a  case  is  to  be  found  which  holds  that  it  is  a 
breach  of  a  constable's  bond  for  the  faithful  performance  of  his 
duty,  if,  while  holding  an  execution  against  A.  he  levies  on  and 
sells  property  belonging  to  B.,  and  that  the  sureties  in  such  a  case 
are  liable.  We  think  the  case  at  bar  is  a  stronger  case  than  that, 
and  that  the  acts  complained  of  on  the  part  of  Brown  constituted 
a  breach  of  the  bond  given  for  the  faithful  performance  of  his 
duties.     The  demurrers  are  overruled. 


SALE  OF  LANDS— DECEIT— PLEADING. 

[Cuyahoga  Common  Pleas,  January  Term,  1878.] 

Marion  E.  Ketchum  v.  Wm.  R.  Phillips. 

Statements  made  by  a  seller  to  induce  a  buyer  to  enter  into  a  contract,  that 
lots  were  worth  $25  per  foot,  but  he  would  sell  them  at  $18,  which  was 
much  less  than  the  price  at  which  other  lots  had  been  so.d  by  him,  is  not 
an  expression  of  opinion  as  to  the  value  of  the  property,  but  an  averment 
of  fact,  and  if  false,  are  a  defense  to  an  action  ior  the  purchase  money. 
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2.  In  an  action  upon  a  land  contract  for  the  recovery  of  installments  that  are 

due,  it  is  defense  that  at  the  time  of  making  the  contract,  the  seller  was 
not  the  owner  of  the  premises  in  fee  simple. 

3.  It    is    competent  to   refer  to   statements   of    fact  contained   in    another 

court,  so  as  i  o  make  them  a  part  of  the  defense  in  which  they  are  referred 
to,  in  order  to  avoid  repetition,  but  a  reference  to  such  facts  as  "for  the 
reasons  hereinafter  stated"  does  not  contain  conclusion  of  fact 

4.  An  averment   in    a  third  defense    by  reason    of   the   fraud    and    covin 

aforesaid  practiced  on  this  defendant,  defendant  is  entitled  to  etc.,  is  a  suffi- 
cient incorporation  into  such  defense  of  the  prior  allegations  of  fraud. 

Prentiss,  J . 

The  petition  states  that  the  plaintiff  is  the  owner 
in  fee  of  the  premises  which  were  contracted  by  him  to  be 
sold  to  the  defendant,  and  copies  of  the  contract  are  attached.  It 
appears  from  the  contracts  that  payments  for  the  land  was  to  be 
made  by  the  defendant  in  installments,  with  interest  thereon,  from 
the  date  of  the  contract,  payable  annually.  Some  of  these  install- 
ments have  been  paid;  the  last  one  not  yet  due.  The  action  is 
brought  to  recover  the  amount  of  the  installments  that  are  due, 
and  the  annual  interest  thereon,  the  principal  of  which  is  not  due. 
The  plaintiff  also  asks  for  a  sale  of  the  lands  to  satisfy  the  indebt- 
edness. Several  defences  are  set  up,  and  to  each  of  these  defences 
there  is  a  separate  demurrer. 

The  first  defence  i»  a  denial  of  the  averment  of  the  petition 
that  the  plaintiff  is  the  owner  in  fee  of  the  lands  contracted  to  be 
sold  by  him  to  the  defendant.  The  defendant  in  the  same  defence 
denies  that  there  is  any  amount  whatever  due,  or  to  become  due, 
on  said  land  contracts,  or  any  of  them,  and  says  that  the  "said 
land  contracts  are  void  and  of  no  effect,  for  reasons  which  are  here- 
inafter stated  in  defence  No.  2." 

The  question  arising  on  the  demurrer  to  this  defence  is, 
whether,  so  far  as  it  denies  the  averment  in  the  petition  that  the 
plaintiff  was  at  the  time  of  the  making  of  these  contracts  the 
owner  in  fee  of  the  premises  sold,  it  is  a  good  defence  to  the  re- 
covery of  the  intallments  which  have  become  due.  In  my  judg- 
ment, it  is  no  defence  whatever,  for  the  simple  reason  that  these 
are  independent  agreements,  and  the  right  of  the  plaintiff  to  re- 
cover upon  the  agreements  upon  which  a  recovery  is  sought  does 
not  depend  at  all  upon  the  fact  whether,  at  the  time  of  the  making 
|0     of  the  contracts,  he  could,  or  could  not,  make*  a  good  and 

sufficient  deed  of  the  premises  to  the  defendant.  He  might  be 
able  to  make  just  such  a  deed  as  the  contract  required  at  the  time 
provided  by  the  contract. 

The  remaining  question  is,  whether  or  not  the  matters  of  fact 
contained  in  defence  No.  2  are  incorporated  into  defence  No.  1,  so 
as  to  make  those  statements  a  part  of  defence  No.  1 .  If  they  are, 
then  it  may  be  that  defence  No.  1  is  a  good  defence  to  the  action. 
The  statements  in  defence  No.  2  are  referred  to  in  this  way,  if 
they  are  referred  to  at  all.  The  defendant  says  that  he  denies 
there  is  anything  due  on  the  contract,  because  the  land  contracts, 
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each  of  them,  are  void  and  of  no  effect,  for  the  reasons  hereinafter 
stated  in  defence  No.  2.  That  is  not  an  incorporation  of  any  state- 
ments of  facts  contained  in  defence  No.  1.  It  simply  refers  to 
certain  supposed  reasons,  which  are  set  forth  in  defence  No.  2,  why 
the  contracts  were  void.  It  does  not  refer  to  the .  statement  of 
facts  contained  in  defence  No.  2  and  make  that  statement  a  part  of 
defence  No.  1.  It  is  perfectly  competent,  I  have  no  sort  of  doubt, 
for  a  party,  under  the  rules  of  pleading  as  they  now  exist — as  it 
was  competent  under  the  common  law  rules  of  pleading — to  so  re- 
fer to  statements  of  facts  contained  in  another  count  of  the  declara- 
tion or  in  the  plea  to  the  acticn  as  tc  make  them  a  part  of  the  de- 
fence in  which  they  are  thus  referred  to,  and  the  object  of  so  doing 
is  to  avoid  an  unnecessary  repetition  of  the  facts  and  to  save  ex- 
pense. It  might  have  been  done  at  common  law,  and  still  may  be 
done  under  our  system  of  pleading.  The  difficulty  in  this  case  is 
that  there  is  no  reference  to  any  statement  of  facts  contained  in 
defence  No.  2;  it  says  only  that  the  contracts  are  void  for  the 
reasons  which  are  stated  in  defence  No.  2.  The  averment  that  the 
contracts  are  void  is  an  averment  of  a  simple  conclusion  of  law 
and  not  an  averment  of  a  conclusion  of  fact.  There  should  be  an 
averment  of  the  facts  upon  which  the  conclusion  of  law  is  based. 
The  demurrer  to  this  defence  should  be  sustained. 

The  second  defence  states  that  the  plaintiff  ought  not  to  have 
and  maintain  his  action  against  defendant,  because  plaintiff  induced 
defendant  to  enter  into  the  land  contracts  by  fraud;  that  plaintiff 
represented  to  defendant  that  sub- lots  Nos.  2, —  and  — ,  described 
in  the  land  contract,  were  worth  and  valued  at  twenty  dollars  per 
foot,  and  that  she  had  sold  the  other  sub-lots  of  said  allotment  for 
that  price  per  foot,  and  would  not  sell  the  remaining  ursold  sub- 
lots  of  the  same  allotment  for  a  less  amount,  and  then  falsely  rep- 
resented that  said  sub-lots  were  worth  twenty-five  dollars  per  foot, 
and  that  the  defendant  could  easily  obtain  that  sum  for  said  sub- 
lots,  as  inducements  to  defendant  to  buy  said  sub-lots,  but  that  she 
would  sell  said  sub-lots  to  defendant  at  thirteen  dollars  per  foot 
which  was  much  less  than  she  had  sold  any  other  of  said  sub- lots 
of  said  allotment.  Thereupon  this  defendant,  relying  upon  said 
representations  and  statements,  signed  said  land  contract  and  made 
payments  thereon  as  alleged.  The  defendant  avers  that  the  said 
sub-lots  were  not  worth  the  value  of  twenty-five  dollars  per  foot, 
as  represented  by  plaintiff  to  defendant;  that  plaintiff  has  sold  a 
number  of  said  sub  lots  for  a  less  price  than  twenty  dollars  per  foot, 
and  that  defendant  could  not  obtain  twenty-five  dollars  per  foot  for 
said  sub-lots;  that  plaintiff  had  sold  a  large  number  of  the  sub-lots 
of  said  allotment  for  a  price  less  than  thirteen  dollars  per  foot — viz : 
twelve  dollars;  all  of  which  the  plaintiff  well  knew  when  she  falsely 
and  knowingly  made  said  representations  and  statements  to  induce 
defendant  to  buy  said  sub-lojts  and  to  sign  the  land  contracts  afore- 
said; and  then  goes  on  to  say  he  has  paid  more  than  they  were 
worth. 
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The  question  is,  whether  these  representations,  being  made  for 
the  purpose  of  inducing  defendant  to  enter  into  that  contract,  and 
being  wholly  false,  and  known  by  plaintiff,  at  the  time  she  made 
them,  to  be  false,  constitute  a  traud  on  account  of  which  this  de- 
fendant cannot  be  compelled  to  perform  the  contract  which  he  thus 
made  under  those  circumstances  with  the  plaintiff. 

It  is  claimed  that  these  representations  are  mere  expressions  of 
opinion  on  the  part  of  the  plaintiff  in  respect  to  the  value  of  the  prop- 
erty. If  that  were  so,  it  is  very  clear  there  was  no  fraud  in  making 
the  representations.  I  think  these  representations  go  altogether 
beyond  an  expression  of  opinion  as  to  the  value  of  the  property. 
They  state  that  the  plaintiff  represented  that  she  had  sold  certain 
of  these  sub-lots  at  a  certain  price,  and  had  sold  none  of  the  sub- 
lots  at  less  than  a  certain  other  price,  when  in  point  of  fact  the 
plaintiff  had  not  sold  any  of  the  sub-lots  at  the  price  represented, 
and  had  sold  a  great  many  sub-lots  at  a  price  less  than  the  price 
she  alleged  she  had  sold  any.  It  is  not,  then,  an  expression  of 
opinion  as  to  the  value  of  the  property,  but  it  is  an  averment  of 
matters  of  fact.  The  defendant  alleges  they  were  false  and  that 
plaintiff  knew  them  to  be  false,  and  that  they  were  made  for  the 
purpose  of  inducing  defendant  to  enter  into  the  contract,  and  de- 
fendant, relying  on  the  truth  of  those  statements  of  matters  of 
fact,  was  induced  by  her  to  enter  into  this  contract. 

I  find  a  case  reported  in  the  XXXth  New  York  Reports,  which 
it  seems  to  me,  is  exactly  parallel  with  this  case.  In  that  case 
there  was  a  contract  for  the  sale  of  a  crop  of  hops.  The  purchaser, 
to  induce  the  seller  to  sell  to  him  the  hops,  represented  that  he  had 
purchased  hops  at  a  certain  price  of  a  certain  person.  That  repre- 
sentation was  false  and  was  relied  upon  by  the  seller,  and  he,  in 
consequence,  made  the  sale,  and  the  court  of  appeals  of  New  York 
held  that  that  was  a  fraud  which  avoided  the  contract,  and  the 
purchaser  could  not  enforce  the  contract  against  the  seller. 

That  case,  it  seems  to  me,  is  decisive  of  the  question  which  is 
made  upon  this  demurrer  to  this  defence. 

There  is  a  further  defence,  to  which  there  is  a  demurrer.  De- 
fendant, for  a  further  and  third  defence  to  the  cause  of  action  set 
forth  in  plaintiff's  petition,  by  way  of  counter  claim,  says,  i4by 
reason  of  the  fraud  and  covin  aforesaid  practiced  on  this  defendant, 
defendant  is  entitled  to, M  etc.  I  think  that  is  a  sufficient  incorpora- 
tion of  the  statement  in  respect  to  the  fraud  and  covin  set  forth  in 
the  second  defence,  to  make  it  a  part  of  the  third  defence. 

The  demurrer  is  sustained  as  to  the  first  defence,  and  overruled 
as  to  the  second  and  third. 
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[Cuyahoga  Common  Pleas,  January  Term,  1878.] 

John  Hicks  v.  The  M.   E.  Church  et  al. 

Service  by  leaving  a  copy  of  summons  at  the  church,  the  defendant  being  an 
unincorporated  association  formed  for  the  purpose  of  religious  instruc- 
tion, is  not  a  proper  service  under  the  statute.     * 

Prentiss,  J. 

This  case  is  submitted  to  the  court  upon  a  motion  to  set  aside 
the  service  of  a  summons. 

The  original  petition  in  this  case  stated  that  this  defendant 
was  a  corporation.  After  the  filing  of  that  petition  the  defendant 
appeared  in  the  case  and  moved  that  the  petition  in  certain  particu- 
lars, should  be  made  more  definite  and  certain.  That  motion,  in 
part,  was  granted,  and  in  part  was  overruled  by  the  court.  Subse- 
quently three  persons,  who  name  themselves  trustees  of  this  insti- 
tution, filed  an  answer  denying  that  there  was  any  such  corpora- 
tion, and  stated  that  they  were  not  trustees  of  any  such  cor- 
poration. Upon  this  being  done,  the  plaintiff,  probably  satisfied 
with  the  truth  of  the  answer,  took  leave  and  amended  his  petition, 
stating  that  this  defendant  was  not  a  corporation  but  an  unincorpo- 
rated association  of  persons  formed  for  the  purpose  of  doing  busi- 
ness and  holding  property  in  the  state  of  Ohio,  and  procured  to 
be  issued,  upon  the  filing  of  this  amended  petition,  a  summons. 
That  summons  was  served  by  the  sheriff  of  this  county,  leaving  a 
copy  in  the  church  building,  which  was  erected  by  this  alleged  un- 
incorporated association,  and  the  motion  is  to  set  aside  the  service 
of  that  summons.  The  question  is  whether  that  is  such  a  service 
as  the  law  contemplates  in  cases  of  this  character.  In  support  of 
the  motion  affidavits  are  filed.  One  of  the  persons  who  makes  affi- 
davit alleges  himself  to  be  a  trustee  of  this  association,  and  that 
it  is  a  religious  association,  and  not  formed  at  all  for  the  purpose 
of  holding  property  or  doing  business  in  the  state  of  Ohio.  There 
are,  however,  affidavits  on  the  part  of  the  plaintiff,  which  state  sub- 
stantially that  the  defendant  is  a  corporation  formed  for  the  purpose 
of  holding  property  in  the  state  of  Ohio.  If  we  were  to  determine 
this  question  merely  upon  the  statements  of  these  affidavits,  inas- 
much as  the  affidavits  on  the  part  of  the  plaintiff  are  more  numer- 
ous than  those  on  the  part  of  the  defendant,  we  should,  perhaps, 
have  to  overrule  this  motion;  but  I  am  satisfied,  beyond  all  ques- 
tion,that  this  corporation  is  simply  and  purely  a  religious  organiza- 
tion or  association,  and  not  at  all  formed  with  any  design  or 
purpose  of  doing  any  business,  or  of  holding  any  property  in  the 
state  of  Ohio,  except  as  the  holding  of  property  might  be  inci- 
dental to  the  main  purpose  and  object  of  the  association.  You  can 
find  no  association  scarcely  which  is  formed  for  benevolent,  chari- 
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table,  educational,  literary  or  religious  purposes,  which  does  not, 
as  incident  to  this  purpose.,  hold  propert)  .  The  question  is,  what 
was  the  principal  purpose  and  object  of  the  formation  of  this  asso- 
ciation. Not  what  as  incidental  to  its  principal  purpose  and  object 
it  might  be.  Our  statute  provides  that  any  company  or  association 
of  persons,  formed  for  the  purpose  of  carrying  on  business,  or  for 
the  purpose  of  holding  any  species  of  property  within  the  state  of 
Ohio,  and  not  incorporated  as  such,  may  sue  or  be  sued  in  any  of 
the  courts  of  this  state  by  such  usual  or  ordinary  name  as  such 
company,  partnership  may  have  assumed  to  itself  or  be  known  by. 
It  further  provides  that  process  against  such  company  or  firm  under 
the  provisions  of  this  act,  shall  be  served  by  leaving  a  copy  at  the 
usual  place  of  doing  business  within  the  county.  Now,-  this  pro- 
cess was  served  by  leaving  a  copy  at  the  church.  It  does  not  ap- 
pear from  the  return  of  the  officer  that  the  church  was  the  usual 
place  of  doing  business  by  this  association  in  this  county.  What 
was  the  purpose  of  this  erection  upon  the  land  which  was  owned 
by  this  unincorporated  association — of  the  church  then:  It  was 
not  for  doing  any  business  there — simply  for  the  purpose  of  hold- 
ing religious  services  there:  It  was  not  its  place  of  doing  busi- 
ness in  any  proper  sense  of  that  term;  but  it  was  the  place  at 
which  it  carried  out  its  principal  object — the  imparting  of  religious 
instruction  to  those  who  might  attend  for  the  purpose  of  receiving 
such  instruction. 

Now,  if  the  service  could  be  made  in  this  manner  upon  this 
unincorporated  association,  there  is  not  an  unincorporated  associa- 
tion in  the  state  of  Ohio  but  which  might  be  sued  by  its  name 
under  the  provisions  of  this  statute,  and  service  made  in  a  manner 
similar  to  that  in  which  it  was  made  in  this  case.  The  legislature 
might  have  provided  that  all  associations,  of  every  name,  charac- 
ter and  description,  no  matter  for  what  purpose  formed,  might  be 
sued  by  the  name  which  they  assume  to.  themselves,  and  service 
might  be  made  upon  them  by  leaving  a  copy  of  the  summons  at 
the  place  which  they  use  for  any  of  the  purposes  for  which  they 
associate  themselves  together.  It  is  clear  to  my  mind  that  the  de- 
fendant in  this  case  is  an  unincorporated  association  formed  for  re- 
ligious purposes  only,  and  I  think  the.  service  should  be  set  aside. 
That,  however,  does  not  dispose  of  the  case  at  all.  There  is  no 
difficulty,  in  my  judgment,  in  putting  this  case  in  such  shape  that 
service  can  be  made  upon  the  parties  who  are  the  debtor,  and  judg- 
ment rendered  upon  the  claim  of  the  plaintiff  if  the  plaintiff  has 
any  claim. 

Hudson  for  plaintiff;  Pennewell  &  Lamson   for  defendants. 
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HUSBAND  AND  WIPE. 

[Cuyahoga  Common  Pleas,  January  Term,  1878.] 
fW.   A.    FlSHKR   ET  AL.   V.    MORTIMER   McMAHON    ET    AL. 

1.  An  undertaking  on  the  part  of  the  wife  to  charge  her  separate    property 

with  the  payment  of  a  debt  need  not  be  in  writing. 

2.  If  it  was  in  writing  there  is  no  law  making  it  necessary  to  attach  it  to 

the  petition. 

Prentiss,  J. 

The  action  is  brought  upon  an  account  for  goods  sold  and  de- 
livered. The  defendants  are  alleged  to  be  husband  and  wife,  who 
are  together  carrying  on  the  grocery  business.  The  petition  alleges 
that  Ellen  McMahon,  the  wife,  had  some  separate  property,  real 
estate,  which  she  undertook  and  intended  to  contract  to  charge 
with  the  payment  of  this  debt.  The  plaintiff  asks  for  a  personal 
judgment  against  both  of  the  defendants,  and  for  an  order  making 
the  amount  of  the  debt  chargeable  on  this  real  estate  belonging  to 
the  wife,  it  being  described  in  the  petition.  The  motion  asks  that 
the  plaintiff  be  required  to  state  whether  the  alleged  promise,  on 
the  part  of  the  wife,  to  make  her  separate  property  liable  for  the 
payment  of  the  claim,  was  verbal  or  in  writing,  and  if  in  writing 
that  a  copy  be  attached  to  the  petition. 

It  is  of  no  consequence  whether  the  contract  alleged  was  a  ver- 
bal or  written  one.  If  it  was  either  verbal  or  written  it  would  alike 
Erove  the  averments  of  the  petition,  and  entitle  the  plaintiffs  to 
ave  their  claim  made  a  charge  upon  her  separate  property.  If  it 
was  in  writing  it  could  not  be  required  to  be  attached,  because  there 
is  no  law  making  it  necessary. 

The  motion  is  overruled. 

Stone  &  Hessenmueller  for  plaintiffs;  Lavan  for  motion. 


CREDITOR'S    BILL. 

[Cuyahoga  Common  Pleas,  January  Term,  1878.] 
W.  H.   Aylord  v.  Martin  Kipp   bt  al. 

Petition  to  subject  land  to  a  lien  under  section  489  of  code,  need  not  aver 
that  "said  judgment  was  not  appealed  or  stayed." 

Prentiss,  J. 

The  petition  seems,  to  subject  land  under  a  judgment  of  a  jus- 
tice of  the  peace,  filed  upon  the  lien  docket  of  the  court  of  com- 
mon pleas,  pursuant  to  section  489  of  code  2,  S.  &  C,  1093.  De- 
murrer filed  on  the  ground  that  "said  judgment  was  not  appealed 
or  stayed.' '  By  the  court:  Prentiss,  J.  Said  averment  is  a  mat- 
ter of  defense  and  not  a  condition  precedent  in  the  right  of  recover. 

Bentley  for  plaintiff;  Willson  &  Sykora  for  defendant. 

tSee  also  1.  Clev.,  22. 
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17  ^JUDICIAL  SALES. 

[Cuyahoga  Common  Pleas,  January  Term,  1878.] 

Kotch,  Goldsmith,  Joseph  &  Co.  v.  Sieplein  et  al 

Motion  to  set  aside  master's  sale  because  of  incorrect  metes  and  bounds  in 
advertisement. 

This  was  a  case  where  the  advertisement  correctly  gave  the  lot 
number,  the  map,  plat  and  subdivision,  but  incorrectly  described 
the  lot  by  metes  and  bounds.  A  motion  to  set  aside  the  sale  by 
the  debtor,  with  no  affidavits,  was  overruled  for  the  reason: 

1.  There  was  no  difficulty  in  ascertaining  the  land  to  be  sold 
from  the  description  as  correctly  given,  nor  in  ascertaining  from 
the  advertisement  itself  that  the  boundaries  were  correctly  stated. 

2.  No  evidence  in  the  case  to  show  any  injury  resulted  to  the 
maker  of  the  motion  from  the  incorrect  statement  of  the  advertise- 
ment. 

Stone  &  Hessenmueller  for  plaintiff,  C.  W.  Coates  for  de- 
fendant. 


PLEADING— PRACTICE. 

[Cuyahoga  Common  Pleas,  January  Term,  1878.] 
fNBLLIE  Ballou  v.  E.  Farnsworth  et  kl,. 

1.  A  petition  on  appeal  from  a  justice  which  states  a  different  cause  of  action 

from  that  before  the  justice,  on  motion  should  be  struck  from  the  files, 
but  with  leave  to  file  another  petition. 

2.  Consent  of  parties  cannot  give  the  court  of  common  pleas  jurisdiction  of 

a  cause  of  which  it  has  only  appellate  jurisdiction. 

3.  A  demurrer  in  such  a  case,  instead  of  a  motion  to  strike  from  the  files,  i8 

not  an  appearance  giving  jurisdiction,  and  does  not  prevent  a  motion  to 
strike  petition  from  files. 

Prentiss,  J. 

This  is  somewhat  of  a  peculiar  case.  An  action  was 
commenced  by  the  plaintiff  against  the  defendants  before  a 
justice  of  the  peace.  A  bill  of  particulars  was  filed  stating  the 
plaintiff's  claim  to  be  seventy-four  dollars  for  money  had  and 
received  by  the  defendants  from  the  plaintiff.  A  trial  was  had 
before  the  justice  of  the  pfcace  and  a  judgment  was  rendered  in 
favor  of  the  defendants.  From  that  judgment  the  plaintiff  ap- 
pealed, and  the  appeal  was  entered  in  his  court  The  plaintiff  filed 
a  petition,  stating  these  facts:  That  the  plaintiff  bought  of  the 
defendants  a  sewing  machine  at  the  agreed  price  of  $80;  that  she 
paid  $92.50  to  the  defendants  on  account  of  that  machine.  It  does 
not  state  whether  or  not  it  was  the  full  amount  of  the  debt  at  the 
time  these  payments  were  made;  but  it  was  in  excess  of  the  price 

tSee  also  1  Clev.,  1. 
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agreed  upon  to  be  paid,  and  probably  was  the  full  amount  which 
was  then  due.  It  states  that  after  these  payments  were  made  the 
defendants  forcibly  and  violently,  thro'  their  agents  and  servants 
entered  upon  the  premises  of  the  plaintiff  and  seized  and  carried 
away  this  machine  and  converted  it  to  their  own  use;  that  the 
plaintiff  afterwards  demanded  from  the  defendants  this  $92.50, 
which  they  refused  to  pay,  and  she  asks  a  judgment  against  de- 
fendants for  $92.50  as  for  money  had  and  received.  To  that  peti- 
tion there  was  a  demurrer  by  the  defendants.  That  demurrer  was 
overruled,  upon  the  ground  that  there  was  stated  in  this  petition  a 
good^cause  of  action  in  tort  against  the  defendants.  The  court, 
in  giving  the  opinion  in  that  case,  was  made  by  the  reporter  to  say 
that  the  cause  of  action  stated  in  the  petition  which  the  court  held 
to  be  good  was  a  cause  c  f  action  growing  out  of  the  trespass  com- 
mitted by  the  defendants  upon  the  realty  of  the  plaintiff  and  made 
to  say  also  that  there  was  no  cause  of  action  stated  in  the  petition 
against  the  defendants  for  money  had  and  received.  Judge  Jones, 
who  gave  the  decision  in  that  case,  says  that  the  reporter  misappre- 
hended him  in  one  particular.  He  says  he  did  not  undertake  to 
state  and  did  not  state,  as  the  ground  of  his  decision,  that  there 
was  a  cause  of  action  stated  in  this  petition  for  the  trespass  upon 
the  realty  of  the  plaintiff,  but  did  state  that  there  was  stated  in  this 
petition  a  cause  of  action  founded  upon  the  tort  or  torts  alleged  in 
the  petition.  That  demurrer  being  sustained  the  defendants  then 
filed  a  motion  to  dismiss  the  petition,  alleging  as  aground  for  that 
motion  that  this  court  has  no  jurisdiction  of  the  cause  of  action 
stated  in  the  petition.  That  motion,  as  I  understand  it,  is  not  a 
motion  to  dismiss  the  action,  but  substantially  to  strike  the  petition 
from  the  files  upon  the  ground  as  stated,  that  of  the  cause  of  action 
stated  in  the  petition,  this  court  has  no  jurisdiction.  It  is  imma- 
terial what  ground  is  alleged  in  the  motion,  if  any  ground  exists, 
to  justify  or  require  the  court  to  strike  the  petition  from  the  files. 

The  cause  of  action,  which  was  asserted  before  the  justice  of 
the  peace,  was  a  cause  of  action  of  which  that  justice  had  exclu- 
sive jurisdiction  under  the  provisions  of  our  statute. 

This  court,  by  the  appeal  of  the  case  which  was  commenced 
before  the  justice  acquired  jurisdiction  of  that  case,  and  by  the 
appeal  acquired  no  jurisdiction  whatever  of  the  case  which  is  made 
in  the  petition.  It  is  claimed  here,  or  may  be  claimed,  perhaps, 
that  the  action  of  the  parties,  especially  of  the  defendants  in  this 
case  in  this  court,  has  been  of  that  character  which  gives  to  this 
court  jurisdiction  of  the  cause  of  action  stated  in  the  petition,  that 
action  being  the  filing  of  the  demurrer  to  the  petition. 

If  this  court  has  jurisdiction  o"f  the  cause  of  action  stated  in 
the  petition,  the  petition  ought  not  to  be  stricken  from  the  files. 
The  important  inquiry  then  is  whether  the  court  has  acquired  ju- 
risdiction of  that  cause  of  action. 

Now,  parties  cannot,  by  consent  give  jurisdiction  to  the  |a 
court  of  common  pleas  of  a  case  of  which  the  court  of  common 
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pleas  has  no  original  jurisdiction,  but  has  only  appellate  jurisdiction. 
Inasmuch  as  the  cause  of  action  asserted  in  this  petition  is  a  cause 
of  action  of  which  the  justice  bad  exclusive  jurisdiction,  and  of 
which  the  court  of  common  pleas  has  no  original  jurisdiction, the 
action  of  the  defendants  in  demurring  to  the  petition  did  not  give 
this  court  jurisdiction. 

It  is  true  in  a  case  reported  in  the  28  O.  S.  reports,  Judge 
Wright,  in  giving  the  opinion  in  that  case,  says  that  it  is  well  set- 
tled law  in  this  state  that  the  court  of  common  pleas  may  acquire 
jurisdiction  of  a  case  of  which  a  justice  of  the  peace  alone  had 
exclusive  jurisdiction  by  consent  of  the  parties,  and  he  referred  to 
several  cases  previously  decided  by  the  supreme  court  of  this  state 
for  the  purpose  of  sustaining  that  opinion  thus  expressed  by  him. 
Those  cases  do  not  sustain  that  opinion  thus  stated  by  him — not 
one  of  them.  The  case  in  which  he  gave  that  opinion  was  a  case 
of  a  different  character  from  that  of  a  case  of  which  a  justice  of 
the  peace  has  exclusive  jurisdiction.  I  think  there  is  some  error  in 
the  report  of  that  case.  I  think  what  Judge  Wright  meant  to  say 
and  what  he  did  say,  was  that  the  consent  of  the  parties  might  give 
to  the  court  of  common  pleas  jurisdiction  in  any  case  of  which  the 
court  of  common  pleas  has  original  jurisdiction.  That  would  be 
in  precise  conformity  to  the  decisions  to  which  he  refers  to  sustain 
the  position  which  he  states.  . 

Parties  tannot  by  consent  give  to  the  court  of  common  pleas 
jurisdiction  in  a  case  of  which  the  court  of  common  pleas  has  not 
original  jurisdiction,  but  they  may,  by  consent,  give  to  the  court 
of  common  pleas  jurisdiction  where  the  case  comes  into  the  court 
of  common  pleas  by  appeal  in  a  case  of  which  the  court  of  com- 
mon pleas  has  original  jurisdiction. 

Now,  the  court  of  common  pleas,  in  this  case,  did  not  have  orig- 
inal jurisdiction  of  the  claim  asserted  in  this  petition,  the  claim 
being  only  for  the  sum  of  ninety-two  dollars  and  fifty  cents.  Then 
the  action  of  these  defendants  in  demurring  to  the  petition  did  not 
give  the  court  of  common  pleas  jurisdiction  of  the  claim  made  in 
the  petition.  This  court,  inasmuch  as  the  petition  does  not  assert 
the  cause  of  action  which  was  asserted  by  the  plaintiff  in  the  jus- 
tice court,  and  from  the  decision  upon  which  the  appeal  was  taken, 
has  no  sort  of  jurisdiction  of  it.  Entertaining  these  views,  I  think 
the  motion  to  strike  this  petition  from  the  files  should  prevail,  but 
the  plaintiff  may  have  leave,  if  she  desires  it,  to  file  a  petition  set- 
ting forth  the  claim  which  was  asserted  before  the  justice  of  the 
peace. 

Mr.  McFarland:  On  paying  all  the  costs  which  have  accrued 
from  the  filing  of  the  petition. 

The  Court:     Yes,  of  course. 

Mr.  McFarland:     I  want  this  to  be  part  of  the  decision. 


90 


CLEVELAND  LAW  REPORTER.  18 

Wisner  v.  Engel.  Vol.  I. 

CONTRACTS- 

[Cuyahoga  Common  Pleas,. January  Term,  1878.] 

H.  T.  Wisner  v.  Frederick  Engel. 

An  agreement  by  B  to  credit  the  amount  of  A's  account  for  labor  and  mate- 
rials on  notes  which  B  held  against  A,  upon  B's  refusal  to  comply,  gives  A 
a  right  of  action  for  a  money  demand. 

Prentiss,  J. 

J""  The  petition  of  the  plaintiff  states  that  there  is  due  to 
him  on  an  account,  a  copy  of  which  is  attached  to  the  peti- 
tion, a  certain  sum' of  money.  He  further  says,  however,  in  his 
petition,  it  was  understood  and  agreed  between  the  plaintiff  and  the 
defendant,  that  after  the  accruing  of  that  account  the  defendant 
would  credit  or  apply  in  payment  that  account  upon  certain  notes 
which  he  held  against  this  plaintiff.  It  states  that  after  this  ac- 
count accrued  the  plaintiff  applied  to  the  defendant  to  make  an 
application  of  this  account  upon  those  notes,  or  pay  him  the 
amount  of  this  account,  and  he  refused  to  do  either;  and  he  asks 
judgment  for  the  amount  of  that  account. 

To  this  there  is  a  demurrer  interposed  by  the  defendant  upon 
the  ground  that  this  account  was  a  payment  so  far  as  it  went  of 
those  notes;  and,  therefore,  the  amount  of  this  account  should  not 
be  recovered  by  this  plaintiff  of  this  defendant. 

That  is  not  the  view  that  I  take  of  this  case.  I  think  the 
petition  shows  this  substantially:  That  this  plaintiff  performed  a 
certain  work,  furnished  certain  materials  to  this  defendant  upon 
the  agreement  on  the  part  of  this  defendant  that  he  would  apply 
the  amount  of  that  work  upon  certain  notes  which  he  had  against 
this  plaintiff;  and  he  has  refused  to  make  that  application. 

Now,  there  was  no  payment,  it  seems  to  me,  under  the  facts 
stated  in  this  petition  of  this  indebtedness  growing  out  of  this 
work  and  this  material  on  the  part  of  the  defendant  to  the  plaintiff. 
The  whole  sum  and  substance  of  it  is  this:  That  a  debt  accrued 
in  favor  of  this  plaintiff  against  this  defendant  for  this  work 
and  this  material,  and  the  plaintiff  agreed  to  pay  this 
defendant  this  debt  by  applying  this  work  and  this  material  upon 
the  debt  which  he  had  against  the  plaintiff.  He  would  not  do  it, 
and  after  he  positively  refused  to  pay  this  debt,  the  plaintiff,  accord- 
ing to  the  terms  of  the  agreement,  brings  this  action  to  recover  the 
amount. 

I  cannot  distinguish  this  case,  at  all,  from  an  agreement  on 
the  part  of  a  party  to  pay  in  specific  articles  a  debt  which  was  con- 
tracted payable  in  those  articles.  As  if  a  man  should  hire  a  man 
to  do  certain  work  for  him  and  agree  to  pay  him  in  a  horse  that 
had  a  specific  price;  and  after  the  work  was  done  the.  creditor 
should  apply  to  the  debtor  for  the  payment  in  the  mode  provided 
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by  the  contract,  and  the  debtor  should  refuse  to  pay  him,  the  cred- 
itor might  maintain  an  action  for  the  work  and  labor  done. 

I  think  this  plaintiff  might  bring  an  action  to  recover  for  this 
work  and  this  material,  they  not  having  been  paid  as  the  defend- 
ant agreed  he  would  pay  the  plaintiff  for  them. 

The  demurrer  is  overruled. 

Stone  &  Hessenmueller  for  plaintiff;  W.  S.  Kerruish  for  de- 
fendant. 


NEW  TRIAL. 

[Cuyahoga  Common  Pleas,  January  Term,  1878.] 

Gordon  et  al  v.  Cowle  et  al. 

Judgment  by  default  against  a  defendant,  where  defense  was  omitted  by  rea- 
son of  forgetfulness  of  his  attorney,  will  not  be  set  aside,  in  absence  of 
showing  that  the  party  had  no  adequate  remedy  against  his  attorney. 

Jones,  J. 

The  petition  in  this  case  sets  forth  that  at  the  September 
term  of  this  court,  1877,  the  defendants  recovered  a  judg- 
ment against  the  plaintiffs  for  over  $500  by  default,  and  asks  that 
this  judgment  be  vacated  and  set  aside,  and  the  plaintiffs  in  this 
action  (defendants  in  the  first)  be  allowed  to  answer.  The  grounds 
for  vacating  are  as  follows: 

That  the  plaintiff,  on  receiving  their  summons  in  the  first  ac- 
tion, took  the  same  to  their  regular  attorney,  a  member  of  this 
bar,  and  employed  him  to  defend  the  case,  informing  him  of  their 
defense;  that  the  attorney  agreed  to  do  so  and  accepted  the  re- 
tainer; that  the  plaintiffs  took  no  further  steps  in  the  matter  until 
after  the  term  ended,  when  they  found  that  their  attorney  had  for- 
gotten the  case  and  allowed  judgment  to  be  taken  by  default. 
The  petition  also  states  that  the  plaintiffs  (defendants  in  the  first 
action),  had  a  good  defense,  which  is  set  forth  in  due  form. 

To  this  petition  to  vacate  a  demurrer  is  interposed  on  the 
ground  that  the  petition  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action  or  ground  of  relief,  and  the  simple  question  to 
be  determined  is  whether  the  negligence  of  counsel  under  such  cir- 
cumstances is  a  sufficient  ground  for  vacating  the  judgment,  and 
we  hold  that  it  is  not  in  the  absence  of  any  showing  that  the  party 
has  not  his  adequate  remedy  against  his  attorney. 

Ingersoll  &  Williamson,  attorneys  for  plaintiffs;  Brewer  & 
Wilcox,  attorneys  for  defendants. 
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CRIMINAL  LAW. 

[Cuyahoga  Common  Pleas,  January  Term,  1878. 

State  of  Ohio  v.  James  M.  Dugan. 

After  the  closing  argument  had  begun,  the  state  was  not  allowed  to  call  a  wit- 
ness to  rebut  proof  of  an  alibi. 

In  this  case,  during  the  argument  and  while  the  prosecuting 
attorney  was  making  the  closing  arguments  for  the  state,  a  witness 
came  into  court,  accidentally,  and  would  have  testified  to  the  iden- 
tity of  the  prisoner,  and  that  he  was  in  Cleveland  about  the  time 
of  the  alleged  burglary — the  defense  being  an  alibi.  A  motion  to 
open  the  case  and  swear  the  witness  to  let  in  this  material  testi- 
mony for  the  state,  by  McMath,  J.,  was  overruled. 

J.  C.  Hutchins,  E.  J.  Blandin  for  the  state;  W.  E.  Preston  for 
defendant. 


HUSBAND  AND  WIFE. 

[Cuyahoga  Common  Pleas,  January  Term,  1878.] 

tW.  A.  Fisher  et  al.  v.  Ellen  McMahon. 

1.  The  separate  property  of  the  wife  is  liable  for  a  bill  of  groceries,  where  she 

and  her  husband  are  carrying  on  the  grocery  bnsiness. 

2.  An  action  to  charge  the  separate  property  of  a  married  woman  doing  busi- 

ness with  her  husband,  for  a  bill  of  goods  sold  to  them,  need  not  make 
him  a  co-defendant. 

Prentiss,  J. 

The  petition  in  this  case  alleges  that  Ellen  McMahon 
is  the  wife  of  one  Mortimer  McMahon,  and  that  she  and  her 
husband  were  engaged  in  the  business  of  selling  groceries,  and 
of  carrying  on  the  grocery  business.  That  plaintiff  sold  them  a 
large  bill  of  groceries,  and  that  Ellen  McMahon  then  intended  to 
charge  her  separate  property  (being  real  estate  situate  in  Cleveland, 
Cuyahoga  county,  state  of  Ohio),  with  the  payment  of  said  pur- 
chase, and  to  make  it  a  charge  upon  said  property. 

A  demurrer  is  interposed  to  this  petition  on  the  ground: 

1st.  That  the  petition  does  not  state  facts  sucffiient  to  consti- 
tute a  cause  of  action. 

2d.  Defect  of  party  defendants. 

We  cannot  see  why  the  petition  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  And  in  respect  to  the  claim  that  there 
is  a  defect  of  party  defendants,  we  refer  to  the  28th  section  of  the 
code  or  amended  laws  of  1874,  vol.  71,  pages  47  and  48,  which, 
under  certain  restrictions  and  circumstances,  explicitly  allows  an 
action  to  be  brought  and  a  judgment  rendered  against  a  married 

t  See  also  1  Clev.,  14. 
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woman  without  joining  her  husband.  Now,  the  object  and  pur- 
pose of  the  plaintiff  is  to  effect  what  this  act  contemplates  may  be 
done.  And  it  is  not  necessary  for  her  husband  to  be  joined  with 
her;  the  action  can  be  maintained  against  her,  and  her  alone,  and 
a  judgment  can  be  recovered  against  her.  The  two  late  decisions 
of  the  supreme  court  have  construed  this  statute,  and  those  deci- 
sions go  to  show  that  in  all  cases  where  it  appears  that  there  is  a 
separate  property  of  the  wife,  and  it  was  understood  at  the  time  of 
the  purchase  and  sale  that  this,  her  separate  property  was  to  be 
chargeable  with  the  debt,  a  proceeding  of  this  character  is  allow- 
able and  proper 

The  demurrer  is  overruled. 

Stone  &  Hessenmueller  for  plaintiff;  Lavan  for  defendant. 


BILLS  AND  NOTES. 

[Cuyahoga  Common  Pleas,  November  Term,  1877.] 

t  Sherwin,  Williams  &  Co.  v.  Brigham. 

1.  If  a  draft  which  D.  H.  B.  authorizes  C.  A.  B.  to  draw  on  him  for  the  latter's 

accommodation  for  discount  at  a  particular  bank,  is  drawn  and  endorsed 
directly  to  S.  W.  &  Co  ,  after  refusal  by  the  bank  to  discount,  it  is  a  mis- 
appropriation of  the  same,  and  D.  H.  B.  is  not  liable. 

2.  If  C.  A.  B.,  after  such  authority  becomes  insolvent  before  drawing  such 

draft,  but  does  draw  after  his  insolvency,  and  endorses  the  same  to  S. 
W.  &  Co.  who  knew  of  the  insolvency,  in  such  case  the  promise  of  D.  H. 
B.  to  accept  is  not  binding. 

Jones,  J 

The  petition  in  this  case  avers  that  on  the  13th  of  August, 
1875,  one  C.  A.  Brigham  executed  his  note  payable  to  plain- 
tiffs' for  $505.50;  that  on  the  15th  day  of  September,  he  ex- 
ecuted a  note  to  the  order  of  plaintiffs,  for  the  sum  of  $1,500;  that 
plaintiffs,  solely  for  the  accommodation  of  said  C.  A.  Brigham, 
endorsed  them  and  they  were  discounted  for  the  benefit  of  C.  A. 
Brigham  by  the  Merchants'  National  Bank  of  Cleveland,  and  the 
proceeds  received  by  him. 

Plaintiffs  further  say  that  on  or  about  the  20th  of  October, 
1875,  said  C.  A.  Brigham  became  embarrassed  in  business  and  noti- 
fied the  defendant  in  this  case,  who  is  his  brother,  residing  in 
Springfield,  Mass.,  and  that  thereupon  said  defendant,  D.  H.  Brig- 
ham, wrote  and  mailed  to  said  C.  A.  Brigham,  a  letter  which, 
among  other  things,  said:  "When  you  find  yourself  close  up 
draw  on  D.  H.  B.  &  Co.  at  the  longest  time  your  bank  will  dis- 
count the  draft,  making  it  four  months  if  they  will;  if  not,  three 
months,  and  we  will  honor  it,  one  or  two  thousand  dollar  drafts, 
and  trust  it  will  make  you  easy.    (Signed)  D.  H.  Brigham."     That 

t Judgment  affirmed  by  district  court  in  opinion.  2  Clev.,228.  and  judgment  of  district  court 
affirmed  by  supreme  court,  in  opinion  99  O.  S..  1S7. 
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the  letters,  44D.  H.  B.  &  Co.,M  meant  and  was  understood  by  all 
the  parties  to  mean  D.  H.  Brigham  &  Co.,  of  which  D.  A.  Brig- 
ham  was  a  member;  that  afterwards,  on  the  12th  of  November, 
1875,  the  said  C.  A.  Brigham  exhibited  to  these  plaintiffs  the  said 
letter,  and  also  two  drafts  drawn  by  said  C.  A.  Brigham  on  and  to 
the  said  firm  of  D.  H.  Brigham  &  Co.,  at  Springfield,  Mass.,  dated 
November  12th  and  15th,  1875,  for  one  thousand  dollars  each,  pay- 
able 90  days  after  date  to  the  order  of  said  C.  A.  Brigham,  and  by 
him  indorsed  to  the  plaintiffs,  and  thereupon  he  requested  plain- 
tiffs to  take  up  and  pay  said  two  notes  theretofore  discounted  as 
aforesaid,  and  to  receive  the  said  two  drafts  in  consideration  there- 
for from  said  C.  A.  Brigham,  that  these  drafts  were  drawn  on  the 
longest  time  C.  A.  Brigham' s  bank  would  discount  the  same,  and 
were  given  to  the  plaintiffs  with  the  understanding  that  C.  A.  Brig- 
ham would  pay  a  like  bank  discount  on  *said  drafts  for  90  days ;  03 
that  in  consideration  of  the  premises,  and  relying  upon  the 
promises  of  the  defendant  in  said  letter  contained,  they  agreed  to 
take  up  said  two  notes,  and  in  consideration  therefor,  received  and 
became  the  owners  of  said  two  drafts;  that  they  did  pay  and  did 
take  up  said  two  notes;  that  said  drafts  .were  immediately  for- 
warded to  said  D.  H.  Brigham  &  Co.  for  acceptance,  which  was 
by  them  refused,  and  afterwards  the  same  was  forwarded  for  pay- 
ment, and  payment  was  also  refused. 

The  petition  also  avers  that  at  the  time  and  before  said  drafts 
become  due,  said  C.  A.  Brigham  became  utterly  insolvent. 

The  defendants,  D.  H.  Brigham,  by  his  answer,  denies  that 
either  of  the  drafts  were  delivered  to  plaintiffs  on  12th  of  Novem- 
ber, 1875,  and  says  that  in  fact  they  were  never  shown  to  the  plain- 
tiff until  the  16th  of  November,  1875. 

The  defendant  further  avers  that  on  the  12th  of  November, 
1875,  said  C.  A.  Brigham  made  his  two  drafts  to  D.  H.  Brigham  & 
Co.  for  $1,000  each,  one  dated  November  12th,  and  the  other  dated 
November  15th,  both  payable  90  days  after  date  to  the  order  of  C. 
A.  Brigham,  and  by  him  indorsed  to  and  left  with  John  Whitelaw 
as  cashier  of  the  National  City  Bank,  for  the  purpose  of  being  4*s- 
counted  by  said  bank  ;  that  on  the  15th  of  November,  the  said 
bank  having  refused  to  discount  drafts,  said  C.  A.  Brigham  then 
called  at  said  bank  and  got  said  drafts,  and  he  erased  his  indorse- 
ment thereon,  then  handed  them  to  the  plaintiffs  and  then  informed 
them  of  the  bank's  refusal  to  discount,  and  plaintiff  thereupon 
gave  said  C.  A.  Brigham  a  receipt  dated  November  15th,  showing 
that  they  had  received  two  drafts  for  $1,000  each,  to  take  up  the 
two  notes  in  question  theretofore  discounted  as  aforesaid.  That 
on  the  15th  of  November,  plaintiffs  handed  said  drafts  back  to  said 
C.  A.  Brigham  and  requested  him  to  make  two  new  drafts  on  D.  H. 
Brigham  &  Co.  for  the  same  amounts,  payable  at  the  same  time 
and  place  of  the  others.  That  the  said  C.  A.  Brigham  did  do  so 
and  did  destroy  the  drafts  first  made  on  the  16th  of  November, 
1875,  and  that  he  then  delivered  the  said  two  new  drafts  to  plain- 
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tiffs,  and  that  these  last  drafts  are  the  same  drafts  sued  on  and 
named  in  plaintiff's  petition. 

The  defendant  then  says  that  on  the  16th  of  November,  1875, 
the  said  C.  A.  Brigham  had  made  a  general  assignment  for  the 
benefit  of  his  creditors,  and  that  this  fact  was  known  to  the  plain- 
tiffs before  they  received  the  last  named  two  drafts  on  the  loth  of 
November.  The  defendant  also  says  that  the  drafts  named  in  the 
petition  were  not  made  to  be  discounted  at  any  bank,  but  solely  to 
protect  the  plaintiffs  against  their  indorsement  on  the  two  notes  as 
named.  The  defendant  denies  that  he  promised  or  ever  undertook 
to  accept  any  drafts  for  any  such  purpose.  He  avers  that  the  plain- 
tiffs parted  with  nothing  and  incurred  no  new  liability  on  account 
of  the  delivery  of  said  drafts  to  them.  Nor  did  the  plaintiffs  in 
any  manner  change  their  position  as  to  said  notes  so  indorsed  on 
account  of  the  delivery  of  said  two  drafts  to  them.  He  says  there 
was  no  consideration  whatever  for  his  promise  in  said  letter  to  ac- 
cept said  drafts. 

To  this  answer  of  the  defendant,  the  plaintiff  interposes  a 
demurrer  on  the  ground  that  it  does  not  state  facts  sufficient  to  con- 
stitute any  defense  to  the  plaintiff's  claim. 

In  testing  the  sufficiency  of  the  answer,  we  may,  of  course, 
look  also  to  the  averments  contained  in  the  petition  in  connection 
therewith.  I  have  given  the  case  careful  attention  and  reflection, 
but  will  merely  state  one  or  two  conclusions  to  which  I  have  ar- 
rived without  elaborately  discussing  the  case.     I  hold: 

1st.  That  the  letter  of  D.  H.  Brigham,  the  defendant,  agreeing 
to  honor  the  drafts  of  his  brother  for  his  accommodation  for  one  or 
two  thousand  dollars,  shows  that  he  only  agreed  to  accept  such 
draft  as  his  brother's  bank  would  discount.  He  says  in  his  letter, 
"at  such  time  as  your  bank  will  discount.1 '  Again  he  says: 
14 Within  four  months  if  they  will;  if  [not,  three  months,  and  we 
will  honor  it." 

2d.  It  appears  by  the  answer  that  the  first  two  drafts  drawn 
here,  on  s&id  D.  H.  Brigham,  were  actually  presented  to  the  said 
bank  of  the  drawer,  and  discount  was  refused  and  that  said  plain- 
tiffs had  notice  of  this  fact  at  the  time  they  took  the  first  two 
drafts. 

3d.  I  think  it  follows  that  the  delivery  of  these  drafts  to  the 
plaintiffs,  under  these  circumstances,  was  a  misappropriation  of  them 
and  thcit  the  defendant  was  under  no  obligation  to  accept  the  drafts 
even  if  the  plaintiffs  had  discounted  them  in  the  usual  way. 

4th.  But  another  difficulty  is  disclosed  in  the  answer  of  the 
defendant.  It  says  that  on  the  15th  the  said  two  drafts  for  one 
thousand  each  were  handed  back  to  said  C.  A.  Brigham,  and  he 
was  requested  to  make  two  others  of  the  same  date  and  amount, 
and  time  of  payment  in  place  of  them,  and  that  on  the  16th  of 
November  he  did  hand  them  over,  and  that  these  two  new  drafts 
are  the  drafts  mentioned  in  the  plaintiff's  petition,  and  that  at  that 
time  C.  A.  Brigham  had  actually  made  an  assignment  for  the  bene- 
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fit  of  his  creditors,  and  the  same  was  known  to  plaintiffs  on  that 
day,  before  the  two  drafts  last  named  were  delivered  to  or  accepted 
by  them. 

I  think  the  plaintiffs  cannot  recover  on  account  of  the  first 
two  drafts,  because  they  were  never  presented  to,  or  payment  re- 
fused thereon  by  said  defendant  or  his  firm;  and  they  cannot 
recover  on  the  last  named  drafts,  because  they  were  drawn  on  the 
defendant,  who  agreed  to  be  an  accommodation  acceptor,  after  it 
was  known  to  *he  plaintiffs  that  the  drawer  had  actually  failed, 
and  when  the  circumstances  of  the  drawer  had  so  far  changed  that 
there  was  no  reasonable  probability  that  the  drawer  would  accept 
the  same.  There  area  number  of  other  interesting  questions  in 
this  case  which  I  will  not  notice  at  present.  The  demurrer  of  the 
plaintiff  to  the  answer  of  the  defendant  is  overruled. 

Ingersoll  &  Williams  for  plaintiffs;  Prentiss  &  Vorce  for  de- 
fendant. 


♦PROCEEDINGS  IN  AID  OF  EXECUTION— REFEREE— ATTACH- 
MENT  OF  WITNESS,  ETC.  26 

[Cuyahoga  Common  Pleas,  January  Term,  1878.] 

t  A.  H.  Harman  v.  Henry  Waller,  et  al. 

In  a  proceeding  in  aid  of  execution,  before  a  referee,  under  the  459th  section 
of  the  code,  a  witness  is  subpoenaed  by  the  clerk  of  the  court  of  common 
pleas  to  appear  before  the  referee  to  testify,  no  order  having  been  made 
by  the  court  for  the  examination  of  witnesses,  other  than  the  judgment 
debtor,  and  the  witness  refuses  to  appear  in  obedience  to  the  subpoena, 
Held, 

1.  That  the  referee  in  such  proceeding  can  examine  such  witness  only  as 

may  be  ordered  to  appear  before  him  by  the  court 

2.  That  the  subpoena  issued  by  the  clerk  of  the  court  was  not  an  order  of  the 

court,  and  the  witness  was  not  bound  to  obey  the  same,  and  therefore  not 
liable  to  be  attached  as  for  a  contempt— [Ed.  Law  Reporter. 

Prentiss,  J. 

This  was  a  proceeding  in  aid  of  execution.  An  order  of 
reference  was  made  to  a  master,  and  the  master  makes  a  report  and 
asks  the  advice  of  this  court  as  to  what,  under  the  circumstances 
of  his  report,  is  to  be  done.  It  is  not  a  very  proper  shape  in 
which  to  present  the  question  to  the  court  for  action;  yet  as  counsel 
on  both  sides  seem  desirous  that  the  court  should  express  some 
opinion  upon  the  questions  involved  I  am  disposed  to  do  so  at  this 
time. 

tThe  district  court  of  Cuyahoga  county  dismissed  a  petition  in  error  to 
reverse  the  ruling  in  this  case,  in  opinion  2  Clev.,  185.  This  opinion  was 
followed  in  Manning  v.  Manning \  11  B.  144. 
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2_  *A  motion  was  filed  by  the  plaintiff  asking  for  an  order  for  an 
examination  of  the  defendants,  Henry  Walter  and  Henry  B. 
Meyer  in  aid  of  execution,  and  the  plaintiff  also  filed  an  affidavit  set- 
ting forth  the  recovery  of  a  judgment,  that  the  same  was  then  in  full 
force  and  unsatisfied,  and  the  issue  and  return  of  an  execution 
thereon  unsatisfied.  The  court  thereupon,  those  facts  being  found 
by  the  judge,  made  this  order:  "That  this  case  be  referred  to  R. 
J .  Winters,  who  is  hereby  appointed  referee  herein,  and  that  the 
said  Henry  Walter  and  Henry  B.  Meyer  be  and  appear  before  the 
said  referee  at  room  6,  121  Superior  street,  in  the  city  of  Cleveland, 
on  the  26th  day  of  December,  1877,  at  9  o'clock,  a.  m.,  then  and 
there  upon  oath,  to  make  answer  to  all  such  questions  as  may  be 
put  to  him.  It  is  further  ordered  that  the  said  R.  J.  Winters,  at 
the  time  and  place  for  that  purpose  above  named,  proceed  to  exam- 
ine the  said  Henry  Walter  and  Henry  B.  Meyer  and  such  witnesses 
as  may  be  ordered  before  him,  and  such  examination  and  testimony 
of  witnesses  (if  any)  he  report  in  writing,  together  with  his  finding 
of  facts,  to  this  court,  without  unnecessary  delay.' ' 

In  pursuance  of  the  order  made  by  the  judge  in  this  case,  the 
referee  proceeded  to  examine  one  of  the  judgment  debtors,  the 
other  judgment  debtor  at  the  time  being  out  of  the  county.  After 
that  examination  ended,  the  plaintiff,  desiring  to  examine  other 
witnesses,  procured  the  clerk  of  the  court  t  o  issue  a  subpoena  for 
those  witnesses  to  appear  before  the  referee.  That  subpoena  was 
served  upon  those  witnesses,  or  one  of  them,  and  that  witness  re- 
fused to  appear  to  give  testimony  before  the  referee,  and  the  referee 
wishes  to  ascertain  what  should  be  done  either  by  him  or  the  court 
in  further  proceedings  under  this  order.  It  is  claimed  in  the  first 
place,  that  under  this  order  no  witnesses  can  be  examined  by  the 
plaintiff  in  this  proceeding.  Section  459  of  the  code,  contained  in 
the  chapter  in  relation  to  proceedings  in  aid  of  execution,  provides, 
"when  an  execution  against  the  property  of  a  judgment  debtor,  or 
one  of  several  debtors  in  the  same  judgment,  issued  to  the  sheriff 
of  the  county  where  he  resides,  or,  if  he  do  not  reside  in  the 
state,  to  the  sheriff  of  the  county  where  the  judgment  was  ren- 
dered, or  a  transcript  of  a  justice's  judgment  has  been  filed,  is 
returned  unsatisfied  in  whole  or  in  part,  the  judgment  creditor  is 
entitled  to  an  order  from  a  probate  judge  or  a  judge  of  the  court  of 
common  pleas  of  the  county  to  which  an  execution  was  issued, 
requiring  such  debtor  to  appear  and  answer  concerning  his  property 
before  such  judge,*  or  a  referee  appointed  by  such  judge,  at  a  time 
and  place  specified  in  such  order,  within  the  county  to  which  the 
execution  was  issued.' ' 

The  next  section  provides:  "After  the  issuing  of  an  execu- 
tion against  property,  and  upon  proof  by  the  affidavit  of  the  judg- 
ment creditor,  or  otherwise,  to  the  satisfaction  of  the  court  of  com- 
mon pleas,  or  a  judge  thereof,  or  a  probate  judge  of  the  county  in 
which  the  order  may  be  served,  that  the  judgment  debtor  has  prop- 
erty which  he  unjustly  refuses  to  apply  toward  the  satisfaction  of 
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the  judgment,  such  court  or  judge  may,  by  order,  require  the  judg- 
ment debtor  to  appear  at  a  time  and  place  in  said  county,  to  answer 
concerning  the  same.  And  such  proceeding  may  thereupon  be 
had  for  the  application  of  the  property  ol  the  judgment  debtor 
toward  the  satisfaction  of  the  judgment  as  are  prescribed  in  this 
chapter.' ' 

The  next  section  provides  for  a  case  where  by  the  affidavit  of 
the  party  or  otherwise,  it  appears  to  the  satisfaction  of  the  court 
that  there  is  danger  of  the  judgment  debtor  leaving  the  state  or 
concealing  himself  to  avoid  the  examination,  the  court  or  judge 
may  issue  a  warrant  requiring  the  sheriff  to  arrest  him  and  bring 
him  before  such  judge  within  the  county  in  which  he  may  be  ar- 
rested; and  such  warrant  can  be  issued  by  a  judge  of  probate  or  a 
judge  of  the  court  of  common  pleas  of  the  county  in  which 
such  debtor  resides  or  may  be  arrested.  When  brought  before  the 
judge  he  shall  be  examined  on  oath,  and  other  witnesses  may  be 
examined  on  either  side,  and  if  on  such  examination  it  appears 
there  is  danger  of  the  debtor  leaving  the  state,  and  that  he  has 
property  which  he  unjustly  refuses  to  apply  to  such  judgment,  he 
may  be  ordered  to  enter  into  an  undertaking  in  such  sum  as  the 
judge  may  prescribe,  \uth  one  or  more  sureties,  that  he  will,  from* 
time  to  time,  attend  for  examination  before  the  judge  or  referee  as 
shall  be  directed.  If  he  fail  to  enter  into  that  undertaking,  then 
he  may  be  ordered  to  the  jail  of  the  county.  In  this  secton  (461) 
there  is  an  express  provision  for  the  examination  of  other  witnesses 
on  either  side. 

It  is  claimed  on  the  part  of  the  witness  who  refused  to  appear 
in  obedience  to  the  subpoena,  that  inasmuch  as  this  section  pro- 
vides for  an  examination  of  witnesses  in  proceedings  in  accordance 
with  it,  and  as  the  previous  sections  read  do  not  provide  for  an  ex- 
amination of  witnesses  that  witnesses  can  only  be  examined  in 
proceedings  under  this  section.  There  is  a  further  provision  (sec- 
tion 465)  as  follows: 

14 Witnesses  may  be  required  upon  the  order  of  the  judge,  or 
by  a  subpoena  issued  by  the  clerk  of  the  court  of  common  pleas, 
to  appear  and  testify  upon  any  proceedings  under  this  chapter  in 
the  same  manner  as  upon  the  trial  of  an  issue.' ' 

It  is  claimed  here  that  this  provision  of  the  statute  does  not 
apply  to  proceedings  under  sections  469  and  460,  which  I  have 
read,  but  only  to  other  proceedings  provided  for  in  this  chapter.  It 
is  said  in  the  brief  which  has  been  made  by  counsel  for  this  witness 
that  construction  of  this  section  of  the  statute  is  sustained  by  the 
provisions  of  the  New  York  code,  the  provisions  ot  that  code  being 
substantially  the  provisions  of  our  code,  and  that  it  was  intended 
by  the  legislature  when  it  adopted  this  code  to  adopt  substantially 
the  provisions  of  the  New  York  code. 

Now  in  my  judgment,  that  claim  is  wholly  erroneous.  In- 
stead of  the  provisions  of  the  New  York  code  giving  countenance 
to  that  claim  it  gives  countenance  to  the  claim  which  is  asserted 
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here  on  the  part  of  the  plaintiff.  The  New  York  code,  in  a  single 
section,  contains  all  that  is  contained  in  the  three  sections  which  I 
have  read;  in  other  words,  our  code-makers,  when  they  made  our 
code,  instead  of  inserting  in  a  single  section  the  provisions  of  the 
292d  section  of  the  New  York  code,  divided  them  into  three  sec- 
tions. The  first  part  of  section  292  of  the  New  York  code  is  the 
same  exactly  as  the  469th  section  of  our  code.  Immediately  fol- 
lowing in  the  New  York  code,  is  the  provisions  found  in  the  460th 
section  of  our  code.  Then  follows  this  provision:  "On  an  exam- 
ination under  this  section,  either  party  may  examine  witnesses  in 
his  behalf,  and  the  judgment  debtor  may  be  examined  in  the  same 
manner,  etc."  Now,  if  that  does  not  mean  that  witnesses  may  be 
examined  in  proceedings  which  conform  to  the  proceedings  author- 
ized by  sections  459  and  460  of  our  statute,  I  do  not  know  what  it 
does  do.  After  containing  the  provisions  contained  in  those  two 
sections,  immediately  following  it  is  this  language:  "On  an  exam- 
ination under  this  section,  either  party  may  examine  witnesses  in 
his  own  behalf."  It  means  then  to  say  exactly  what  is  said  by  our 
code  in  the  466th  section,  "witnesses  may  be  required  to  appear 
and  testify  upon  any  proceeding  under  this  chapter." 

Now  I  have  no  doubt  that  witnesses  may  be  examined  in  a  pro- 
ceeding under  the  459th  and  460th  sections  of  this  code.  The 
order  in  this  case  was  for  the  examination  of  such  witnesses  as  may 
be  ordered  before  the  referee.  By  whom  is  this  order  for  an  exam- 
ination to  be  made? 

I  think  it  clearly  contemplates  that  the  order  for  an  examina- 
tion of  the  witnesses  is  to  be  made  by  the  judge  or  the  court  that 
issues  the  order.  It  is  not  for  an  examination  of  such  witnesses  as 
the  parties  may  choose  to  bring  before  the  referee,  but  the  language 
is  "such  witnesses  as  may  be  ordered  before  him."  Who  is  com- 
petent to  give  any  order  for  an  examination  of  witnesses?  Not  the 
referee.  He  has  no  authority  of  that  kind  vested  in  him.  Not  the 
party  himself,  because  he  has  no  judicial  power.  The  court  or  the 
judge,  and  no  other  person  has  authority  to  make  the  order,  and  the 
order  must  be  made,  it  seems  to  me,  before  any  witnesses  can  be 
examined.  I  do  not  think  it  was  intended  to  give  to  the  party  the 
privilege  of  bringing  any  and  everybody  that  he  may  choose  before 
the  referee  for  examination,  but  he  may  apply  to  the  court  at  any 
time  while  the  proceedings  are  pending  before  the  referee  for  an 
order  for  the  examination  of  witnesses,  and  that  order,  it  seems  to 
me,  should  be  specific — for  an  examination  of  such  witnesses,  nam- 
ing them.  But  it  said  here  that  that  construction  is  erroneous, 
for  the  reason  that  the  statute  has  provided  that  witnesses  may  be 
required,  upon  the  order  of  the  judge  or  by  a  subpoena  issued  by  the 
clerk  of  the  court  of  common  pleas,  to  appear  and  testify  upon  any 
proceedings  under  this  chapter  in  the  same  manner  as  upon  the 
trial  of  an  issue.  It  is  claimed  that  if  a  subpoena  be  issued  by  the 
clerfe  of  the  court  of  common  pleas  for  a  witness  that  that, 
in  substance  is  an  order  of  the  court  for  the  witness  to  appear;  but 
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that  subpoena  is  for  the  simple  purpose  of  advising  the  party  that 
his  attendance  is  required  before  the  referee  for  the  purpose  of  giv- 
ing his  testimony  in  the  case,  and  in  my  judgment  it  is  not  equiva- 
lent to  an  order  made  by  the  judge  or  by  the  court.  It  is  simply  a 
process  by  which  a  witness  may  be  brought  before  that  court. 

I  think  then  in  the  absence  of  any  order  made  by  the  judge  or 
by  the  court  this  witness  was  not  bound  to  attend  before  the 
referee. 

Now,  can  this  witness  be  attached  for  contempt  for  disobe- 
dience to  this  subpoena?  Under  the  provisions  of  the  code  certain 
civil  actions  may  be  referred  to  a  referee,  and  such  reieree  has  the 
same  power  and  authority  that  a  court  has  to  enforce  the  attend- 
ance of  witnesses.  This,  however,  is  not  a  civil  action,  but  is  a 
special  proceeding.  The  only  provision  which  authorizes  any  «q 
proceeding  for  contempt  is  to  be  found  in  *the  473d  section  of 
this  chapter:  "If  any  person,  party  or  witness  disobeys  an  order  of 
the  judge  or  referee  duly  served,  such  person,  party  or  witness  may 
be  punished  by  the  judge  as  for  a  contempt."  Here  is  a  disobedi- 
ence of  a  subpoena  issued  by  the  clerk  of  the  court  for  the  purpose 
of  bringing  this  witness  before  the  referee.  That  subpoena  was 
not  issued  in  pursuance  of  any  order  of  the  court,  and  as  there  was 
no  order  made  by  the  court  of  which  there  has  been  any  disobedi- 
ence by  this  witness,  no  proceedings  can  be  had  against  this  wit- 
ness for  a  contempt. 

Brewer  &  Wilcox  for  plaintiff;  Henderson  &  Kline  for  witness 


FIXTURES— MARSHALING  LIENS. 
[Cuyahoga  Common  Pleas,  January  Term,  1878.] 

Amasa  Stonb  v.  Morris  et  al. 

L  A  mortgage  on  real  estate  covers  the  boiler,  engine  and  appliances  attached 
and  connected  with  them,  used  for  the  purpose  of  propelling  machinery 
in  a  planing  mill  on  the  property,  and  no  subsequent  chattel  mortgage 
can  affect  the  original  mortgage. 

2.  One  who  has  a  judgment  lien  upon  the  realty  is  entitled  to  have  the  per- 
sonalty sold  first  by  one  who  has  a  mortgage  covering  both  realty  and  per- 
sonalty. 

Prentiss,  J. 

Amasa  Stone  held  a  mortgage  on  the  realty  given  to  B.  Sey- 
mour by  William  A.  Morris  and  wife,  which  mortgage  was  as- 
signed to  Stone  by  Seymour,  the  property  being  a  planing  mill. 
Afterwards  Morris  gave  to  the  plaintiff  a  chattel  mortgage  on  the 
machinery  to  secure  one  note  of  about  eight  hundred  dollars,  and 
as  additional  security  lor  the  note  first  named  in  the  real  estate 
mortgage.  Subsequently  to  this,  Morris  gave  to  Wm.  Bingham, 
for  himself  and  as  trustee  for  other  creditors  of  Morris,  a  mortgage 
for  about  eleven  thousand  dollars  on  the  real  estate,  which  was  in 
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form  of  a  real  estate  mortgage,  and  was  also  filed  as  a  chattel  mort- 
gage; it  contained  a  description  of  the  machinery  and  the  chattel 
property. 

Kirby  is  a  judgment  creditor  holding  the  balance  of  an  unpaid 
judgment  recovered  against  Morris,  but  whose  lien  is  later  than 
that  of  either  plaintiff  or  Bingham. 

Under  this  state  of  things  Bingham's  attorney  claimed  the  en- 
gine, boiler  and  shafting  to  be  personal  property.  'Kirby,  by  his 
attorney,  claimed  all  the  personal  property  should  be  first  sold  be- 
cause he  had  no  lien  thereon. 

Upon  these  claims  the  matter  was  submitted  to  the  court  to  de- 
cide upon  an  agreed  statement  ot  facts  as  between  Bingham  and  the 
plaintiff.     Held: 

1.  That  the  engine  and  boiler,  together  with  the  appliances  at- 
tached and  connected  with  them,  which  are  used  for  the  purpose  of 
propelling  the  machinery,  were  realty,  and  were  covered  by  the 
original  mortgage  which  was  made  by  Morris  and  his  wife  to  Sey- 
mour, and  which  was  subsequently  assigned,  together  with  the 
notes  which  were  secured  by  the  mortgage  to  the  plaintiff. 

2.  That  as  between  the  mortgagee  and  the  mortgagor  there  is 
nothing  to  indicate  any  purpose  or  intent  to  treat  this  description  of 
property  otherwise  than  what  it  was  in  contemplation  of  law — 
realty. 

3.  That  no  subsequent  transaction,  intention  or  purpose  on  the 
part  of  the  mortgagor  and  mortgagee  could  affect  the  original  mort- 
gage. 

4.  That  the  defendant,  who  has  the  judgment  lien  upon  the 
realty,  is  entitled  to  have  the  personalty  which  was  mortgaged  to 
secure  the  same  debt  which  the  realty  was  mortgaged  to  secure, 
first  sold  so  as  to  relieve  the  property  from  the  encumbrance  of  the 
first  mortgages — he  having  no  lien  whatever  upon  the  personalty, 
and  both  Stone  and  Bingham  having  a  lien  upon  the  personalty  to 
secure  the  entire  amount  of  their  indebtedness,  except  the  note 
secured  only  by  chattel  mortgage  to  Stone.  The  personalty  should 
first  be  sold  and  the  proceeds  applied  first  to  the  payment  of  Stone's 
debt,  which  was  not  secured  by  the  realty.  One  of  the  notes  which 
Stone  held  was  secured  by  a  mortgage  on  this  personalty.  He  has 
a  right  to  have  this  personalty  applied,  in  the  first  instance,  to  the 
payment  of  that  mortgage  note.  All  the  other  notes  which  were 
secured  by  a  mortgage  on  this  personalty  were  also  secured  by  a 
mortgage  on  the  realty.  It  does  not  make  any  difference  so  far  as 
Stone  or  Bingham  is  concerned,  whether  the  notes  are  paid  out  of 
the  proceeds  of  the  personalty  or  from  any  other  fund. 

B.  R.  Beavis  for  plaintiff;  Brewer  and  Mix,  Noble  &  White 
for  defendants. 
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♦FORECLOSURE  OF  MORTGAGE.  29 

[Cuyahoga  C.  P.,  January  Term,  1878.] 

George  Robinson  et  al.  v.  John  Bergholz  et  al. 

1.  On  sale  of  property  to  an  infant  and  mortgage  back  to  secure  the  purchase 

money,  the  infancy  of  the  mortgagor  is  no  defense  to  a  foreclosure  pro- 
ceedings on  the  mortgage. 

2.  An  answer  by  one  of  two  partner  mortgagors,  showing  that  the  mortgagee  re- 

leased the  other  mortgagor  by  indorsement  on  the  notes,  does  not  show 
an  intention  to  discharge  the  mortgaged  premises  from  liability,  as  there 
is  no  averment  of  consideration  for  the  release,  the  indorsement  not  be- 
ing under  seal,  the  statute  allowing  release  of  one  partner  after  dissolu- 
tion does  not  apply,  as  it  is  not  shown  that  the  firm  was  dissolved,  and  as 
it  is  impossible  to  say  what  part  ot  the  debt  remained  to  be  enforced,  no 
defense  is  shown. 

Prentiss,  J. 

This  case  has  been  submitted  to  the  court  upon  a  demurrer  to 
the  defenses  made  by  Henry  Binder  to  the  petition  of  the  plaintiff. 

The  action  is  brought  to  subject  certain  *mortgaged  3fl 
premises  to  the  payment  of  a  mortgaged  debt.  The  petition 
states  that  plaintiffs  sold  to  John  Bergholz  and  Henry 
Binder  certain  real  estate,  in  part  payment  of  which  the 
defendants  executed  to  the  plaintiffs  their  joint  promissory 
notes  and  a  mortgage  on  the  same  land.  The  petition  con- 
tains the  averments  necessary  to  entitle  the  plaintiffs  to  the  decree 
which  they  ask. 

The  defenses  demurred  to,  are,  first,  that  when  this  transac- 
tion took  place  Binder  was  an  infant  within  the  age  of  twenty-one 
years. 

Secondly,  a  release  by  these  plaintiffs  to  John  Bergholz,  one  of 
the  makers  of  the  notes,  and  one  of  the  mortgagors,  from  any  lia- 
bility upon  the  notes  or  upon  the  mortgage.  The  defendant  avers 
that  this  transaction  of  the  purchase  of  this  property  by  him  and 
Bergholz  was  a  partnership  transaction,  and  he  says  the  operation 
and  effect  of  that  release  was  to  discharge  him  from  any  liability 
to  pay  one-half  of  these  notes  or  from  any  liability  upon  this  mort- 
gage. 

The  first  question  is  then,  whether  or  not  this  defense  of  in- 
fancy is  a  good  defense  to  this  action.  The  demurrer,  of  course, 
admits  the  truth  of  the  averments  contained  in  the  answer.  I  do 
not  think  the  defense  of  infancy  any  defense  whatever  to  this  action. 
The  sale  and  conveyance  by  the  plaintiffs  to  these  defendants  of 
the  land,  the  giving  of  these  notes,  and  the  execution  by  the 
defendants  of  the  mortgage  to  the  plaintiffs  to  secure  the  notes, 
were  all  one  transaction.  From  anything  appearing  in  this  case, 
after  the  sale  and  conveyance  by  the  plaintiffs  to  these  defendants, 
the  defendants  went  into  possession  of  these  premises,  the  presump- 
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tion  would  be  that  they  did,  in  the  absence  of  any  averment  to  the 
contrary,  and  have  continued  in  the  possession  of  these  piemises 
ever  since.  This  defendant  does  not  undertake  to  disaffirm  the 
entire  contract,  but  only  a  part  of  the  contract,  that  part  which  is 
burdensome  to  him;  and  substantially  seeks  to  affirm  that  part  of 
the  contract  which  is  not  burdensome  to  him.  In  other  words,  this 
defendant  affirms,  substantially,  the  contract,  so  far  as  the  sale  and 
conveyance  of  the  land  is  concerned,  and  seeks  to  disaffirm  that 
part  of  the  contract  which  consists  in  the  making  of  this  mortgage 
and  these  notes. 

This  defendant  has  been  of  age,  probably,  for  a  considerable 
period  of  time.  If  he  desired  to  disaffirm  this  contract  he  should 
have  done  it  in  its  entirety.  He  cannot  disaffirm  it  in  part,  and 
affirm  it  in  part,  he  must  do  it  as  a  whole,  or  not  at  all.  He  has 
continued  in  the  possession  of  this  property  from  the  time  of  the 
conveyance  down  to  the  present  time.  If  he  wished  to  disaffirm  this 
contract  he  should  have  done  it  within  a  reasonable  time  after  he 
became  of  age  which  he  has  not  done  at  all.  Inasmuch  as  he  has 
not  disaffirmed  it  as  a  whole,  and  has  substantially  affirmed  it  in 
part,  he  cannot  disaffirm  it  in  another  part. 

The  defense  of  infancy,  then,  in  my  judgment,  is  not  a  valid 
defense. 

The  question  then  is,  whether  there  has  been  such  a  release  as 
to  discharge  these  mortgaged  premises  from  liability  to  respond  to 
the  full  amount  of  these  promissory  notes. 

The  answer,  in  this  particular,  says  that  these  defendants, 
Binder  and  Bergholz,  were  partners  in  the  transaction,  viz:  in  the 
purchase  of  the  land  described  in  the  plaintiffs'  petition  and  they 
made  and  executed  their  joint  promissory  notes  on  the  first  day  of 
October,  1873,  the  mortgage  bearing  the  same  date  and  that  there- 
after on  or  about  the  ninth  day  of  July,  1875,  the  said  plaintiffs  re- 
leased the  said  ftergholz  from  any  and  all  liability  on  said  mortgage. 
That  instrument  of  release  has  the  signatures  of  the  plaintiffs, 
and  the  seals  of  the  plaintiffs  attached  to  the  signatures,  and  the 
defendant,  Henry  Binder,  says  that  there  is  also  indorsed  upon 
the  said  notes  the  following  indorsement,  viz:  "We,  the  payees, 
of  the  within  notes  do  hereby  release  John  Bergholz,  one  of  the 
makers  thereof,  from  any  and  all  liability  whatsoever  in  and  to  the 
within  notes.  July  9,  1875.  Signed,  George  Robinson  and  Sarah 
Robinson."  No  seals  are  attached  to  their  signatures.  The  above 
was  indorsed  upon  each  and  every  one  of  said  notes.  The  defend- 
ant states  the  said  indorsements  were  made  with  the  consent  of  the 
defendant,  but  that  he  was  then  under  the  age  of  twenty-one  years. 
He  says,  by  reason  of  the  indorsements  above  described,,  he  was 
then  and  thereby  released  from  the  one-half  of  the  amount  due  on 
said  notes. 

It  is  perfectly  evident  to  my  mind  that  there  was  no  intention 
whatever  on  the  part  of  these  plaintiffs  to  release  the  land  from 
liability  to  respond  to  the  extent  of  these  notes.     The  indorsement 
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upon  the  mortgage  indicates  that  the  plaintiffs  intended  only  to 
discharge  Bergholz:  from  any  personal  liability  upon  or  on  account 
of  that  mortgage,  nothing  being  said  in  the  release  about  discharg- 
ing the  land,  lands  mortgaged  are  not  affected,  in  my  judgment,  by 
the  release  which  is  indorsed  upon  the  mortgage.  That  mortgage, 
notwithstanding  that  release,  would  stand  as  security  for  the  pay- 
ment of  the  entire  debt,  and  must  so  stand  unless  the  arrangement 
which  appears  by  the  indorsement  upon  the  notes  is  a  payment  of 
some  portion  of  this  debt.  If  it  be  a  payment  of  any  portion  of 
the  debt,  then,  to  the  extent  that  the  debt  is  paid,  the  mortgaged 
land  is  released.  The  question  then  is,  whether  the  indorsement 
upon  these  notes,  as  claimed  by  the  defendant,  is  substantially  a 
payment  of  some  portion  of  this  debt. 

In  the  first  place,  no  consideration  whatever  is  stated  in  these 
pleadings  for  this  release;  no  consideration  appears  in  the  indorse- 
ment upon  these  promissory  notes  for  the  discharge  of  Bergholz 
from  his  liability  therefrom. 

However,  inasmuch  as  the  indorsement  upon  the  mortgage  was 
under  seal,  the  law  would  imply  a  consideration  for  that  release, 
the  endorsement  being  a  release  of  Bergholz  from  any  personal 
liability  on  account  of  or  upon  that  mortgage.  But  the  indorse- 
ment upon  the  notes  is  not  under  seal,  and  therefore  does  not  pur- 
port to  be  for  a  consideration  as  it  would,  in  contemplation  of  law, 
if  it  were  under  seal.  I  have  no  sort  of  doubt  whatever  that  in 
order  to  make  a  valid  release  there  must  be  a  consideration  for  that 
release.  The  books  all  lay  down  that  doctrine,  that  a  release  with- 
out consideration  is  of  no  validity  to  discharge  a  debt.  Then, 
inasmuch  as  there  is  no  averment  in  this  answer  that  there  was 
any  consideration  for  the  release,  that  release  without  considera- 
tion constitutes  no  defense  whatever  to  this  claim  of  these  plaintiffs. 

But  there  is  another  difficulty  which,  it  seems,  may  be  an 
insuperable  one.  The  claim  made  is  that  this  was  a  release  under 
the  provisions  of  our  statute  relating  to  the  release  of  one  of  sev- 
eral partners.  In  order  *to  make  a  release  of  that  character  3- 
available  as  a  defense  there  must  be  such  a  case  shown  as  the 
statute  in  my  judgment  makes  necessary.  The  statute  provides 
"that  when  ever  any  co-partnership  firm  shall  be  dissolved  or  other 
wise,  it  shall  and  may  be  lawful  for  any  one  or  more  of  the  indi- 
viduals who  was  or  were  embraced  in  such  copartnership  firm,  to 
make  a  separate  composition  or  compromise  with  any  one  or  all  of 
the  creditors  of  such  copartnership  firm,  and  such  composition  or 
compromise  shall  be  a  full  and  effectual  discharge  to  the  debtor  or 
debtors  making  the  same,  and  to  them  only,  of  and  from  all  and 
every  liability  to  the  creditor  or  creditors  with  whom  the  same  is 
made  or  incurred  by  reason  of  his  or  their  connection  with  such 
copartnership  firm  according  to  the  terms  of  such  compromise." 

There  is  no  authority  given  in  this  statute  to  make  any  such 
compromise  prior  to  the  dissolution  of  the  firm;  and  if  this  com- 
promise, to  be  effectual,  is  dependent  upon  the  provisions  of  the 
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statute,  it  is  necessary,  in  order  to  show  its  validity,  that  it  should 
appear  in  the  answer  setting  up  this  compromise  that  this  firm  has 
been  dissolved  at  the  time  of  the  making  of  this  compromise,  noth- 
ing of  that  kind  appears  in  this  answer.  From  anything  appearing 
in  this  answer,  this  firm  still  continues  in  existence.  This  answer 
is  defective,  then,  in  not  stating  a  case  within  the  provisions  of  this 
statute.     Another  section  of  this  statute  provides, 

"That  such  compromise  or  composition  of  an  individual  or  of 
a  firm  with  a  creditor  of  such  firm  shall  in  no  wise  affect  the  right 
of  the  other  copartners  to  call  upon  the  individual  making  such 
compromise  for  his  ratable  portion  of  such  copartnership  debt  the 
same  as  if  this  law  had  not  been  passed.' 

The  substance  of  this  statute  is  that  that  proportion  of  the 
debt,  which,  as  between  the  partners,  the  compromising  partner  was 
bound  to  pay,  shall  be  discharged  by  the  compromise.  He  is  not 
to  be  discharged  under  the  provisions  of  this  statute  in  any  more 
than  his  proportion  of  the  debt,  the  other  partner  with  whom  the 
compromise  is  not  made  still  remaining  liable  for  his  proportion  as 
between  them  of  the  compromised  debt. 

Now,  there  is  nothing  in  this  answer  going  to  show,  as  between 
these  partners,  what  were  their  respective  proportions  of  this  debt 
which  was  undertaken  to  be  compromised.  From  anything  appear- 
ing in  the  case,  it  was  not  one-half  of  this  debt  as  is  claimed  by 
Binder,  the  defendant,  it  might  have  been  one-half;  it  might  have 
been  a  larger  or  a  smaller  proportion  of  this  debt.  It  is  impossible 
to  say  how  much  or  how  little  was  the  proportion  of  the  debt 
which,  if  the  compromise  was  effectual,  Binder  is  discharged  from. 
He  was  discharged,  certainly,  only  from  such  proportions  of  the 
debt  as  Bergholz  was  bound  to  pay;  no  more  no  less. 

I  think  the  motion  should  be  sustained.  Stone  and  Hessen- 
muller  for  plaintiffs;  O.  H.  Bently,  for  defendant  Binder. 


INTEREST. 

[Cuyahoga  Common  Pleas,  January  Term,  1878.] 

Joseph  Stoppbl  v.  J.  Kraus  bt.  al. 

A  decree  for  principal  and  interest  on  a  note  bearing  interest  at  eight  per 
cent,  payable  annually,  should  be  for  the  whole,  on  the  whole  amount  of 
principal  and  interest  computed  to  the  first  day  of  the  term,  with  inter- 
est on  the  whole  sum  thereafter,  at  the  rate  of  eight  per  cent,  till  paid, 
without  annual  rests. 

In  this  case  a  controversy  arose  upon  the  decree  and  judgment 
in  regard  to  the  interest  to  be  computed  thereon. 

The  plaintiffs  claim  with  interest  at  eight  per  cent,  to  the  first 
day  of  this  term,  amounted  to  the  sum  of  $37,000,  of  which  |54.00 
was  interest,  and  the  balance  principal.  Plaintiff  insists  that  the 
decree  should  carry  eight  per  cent,  on  the  whole  $37,000  payable 
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annually.  The  defendant  insists  that  as  there  is  no  stipulation  as 
to  what  interest  the  installment  of  interest  should  have  been,  the 
decree  should  be  $31,000  with  interest  at  eight  per  cent.,  and 
$54.00  at  six  per  cent. 

By  the  court  Hamilton  judge.  Under  section  10  of  the  interest 
law,  66  vol.  Ohio  laws,  91,  the  original  contract  is  merged  in  the 
judgment  and  the  decree  should  be  for  the  whole  amount;  of  prin- 
cipal and  interest  computed  to  the  first  day  of  this  term  with  interest 
on  the  whole  sum  from  said  first  day,  at  the  rate  of  eight  per  cent, 
till  paid,  without  annual  rests. 


CORRECTION  OF  REPLEVIN  BOND. 

[Cuyahoga  Common  Pleas,  January  Term,  1878.] 

(t)  Harry  Taylor  v.  Thomas  Graves  kt  al. 

The  bond  was,  in  the  first  place,  made  for  the  sum  of  $6. 
The  constable,  afterward,  learning  that  the  law  required  bond  to 
be  for  not  less  than  $50,  called  upon  Graves,  one  of  the  makers,  and 
at  the  suggestion  of  Graves,  the  ,4$50M  was  inserted  in  the  place  of 
4,$6.M  Held  by  Prentiss,  J.,  that  the  bond  was  not  void  and 
Graves  liable. 


MILITIA. 

[Cuyahoga  Common  Pleas,  January  Term,  1878.] 

State  of  Ohio  v.  City  of  Cleveland. 

1.  An  action  to  recover  a  sum  paid  by  a  military  organization  for  the  use  of 

an  armory  cannot  be  maintained  in  the  name  of  the  state  against  a  city 
for  a  failure  of  the  latter  to  provide  a  suitable  armory  for  military  organ- 
izations existing  within  its  limits. 

2.  The  only  remedy  iu  such  a  case  is  by  mandamus. — [Ed.  Law  Reporter. 

Prentiss,  J. 

The  action  on  the  part  of  the  plaintiff  is  based  upon  a  clause 
of  the  statute  of  the  state  which  relates  to  the  organization  and 
enrollment  of  volunteer  militia  in  this  state,  and  which  provides 
that  every  city  in  which  any  military  organization  exists,  shall  fur- 
nish the  same  with  a  suitable  armory,  and  provide  for  paying  the 
necessary  expense  thereof. 

This  action  is  purported  to  be  brought  by  the  state  for  the  ben- 
efit of  this  military  organization,  and  it  is  averred  that  this  military 
organization,  through  some  of  its  officers,  has  paid  a  certain  sum 
for  the  use  of  an  armory  and  this  sum  is  sought  to  be  recovered 
from  the  city. 

There  is  no  averment  in  the  petition  that  this  military  organiz- 
ation is  an  organization  existing  within  the  city;  and  that  is  fatal 

(t)  See  also  1  Clev.,  17& 
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to  a  recovery,  because  the  city  is  under  no  obligation  to  provide  an 
armory,  and  pay  any  expenses  connected  with  an  armory  except 
for  military  organizations  within  the  city. 

In  the  next  place  there  is  no  averment  in  the  petition  that  the 
state  of  Ohio  has  furnished  anything.  There  is  no  contract 
alleged  in  the  petition  between  the  state  of  Ohic  and  this  city, 
either  express  or  implied,  and  therefore  no  liability  on  the  part  of 
this  city  to  the  state  of  Ohio  can  arise. 

It  is  said  that  this  military  organization  has  paid  rent  for  an 
armory  and  certain  expenses.  I  think  if  the  law  would  imply  any 
contract  growing  out  of  these  facts,  it  would  be  a  contract  on  the 
part  of  the  city  to  pay  those  who  paid  this  rent  and  these  expenses. 

But  there  is  no  provision  in  this  statute  which  gives  the  state 
any  authority  to  institute  an  action  for  a  failure  on  the  part  of  the 
city  to  comply  with  this  requirement  of  the  law.  The  state  of 
Ohio  can  no  more  maintain  an  action  under  such  circumstances, 
than  an  individual  can  maintain  such  an  action  It  seems  to  me 
the  only  remedy  for  a  failure  on  the  part  of  the  city  to  comply  with 
this  requirement  of  the  law,  to  provide  an  armory  and  pay  the  ex- 
penses of  it,  is  made  by  mandamus.     The  demurrer  is  sustained. 


POUNDAGE  OF   MASTER  COMMISSIONER. 

Cuyahoga  Common  Pleas,  January  Term,  1878.] 

Harmon  v.  Boutaix  et  at.. 

When  the  buyer  pays  the  amount  of  a  mortgage  directly  to  the  mortgage,  the 
master  is  entitled  to  his  poundage  and  has  a  right  to  return  no  sale, 
unless  the  purchase  money  is  paid  to  him. 

*PRENTISS,  J. 
33 

In   this  case  there  is  a  motion  on  the  part  of  one  of  the 

defendants  (Wheeler)  to  retax  the  master's  costs.  The  complaint 
in  the  case  is  that  the  master  charged  poundage  which,  it  is 
claimed,  he  had  no  right  to  charge;  and  it  is  asked,  having  charged 
the  poundage  and  taxed  them  in  the  bill  of  costs,  that  that  error 
of  the  master  may  be  corrected  by  a  retaxation  of  the  costs. 

It  seems  that  Harmon  brought  an  action  predicated  Upon  the  first 
mortgage  to  sell  mortgaged  property  making  Wheeler,  who  was  a 
subsequent  mortgagee  of  the  same  property,  a  party  to  that  proceed- 
ing. In  that  proceeding  a  decree  was  made  by  which  this  mort- 
gaged property  was  ordered  to  be  sold,  and  the  order  required  of 
the  officer,  to  whom,  for  the  purposes  of  its  execution  it  was 
referred  by  the  court,  Mr.  Lowe,  that  he  should  apply  the  proceeds, 
in  the  first  place,  to  the  payment  of  the  costs  of  the  proceeding;  in 
the  next  place,  to  pay  certain  taxes  which  were  the  first  lien  upon 
the  premises;  in  the  next  place,  to  pay  the  plaintiff's  claim,  and 
the  surplus,  if   any,  to  pay  over  to  the  subsequent  fnortgagee, 
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Wheeler,  who  files  this  motion.  The  property  was  sold  by  the 
master  and  bid  off  by  Wheeler. 

The  master  claimed  he  was  entitled  to  be  paid  poundage  upon 
so  much  of  the  money  *as  went,  or  was  to  go  to  pay  the  costs,  3- 
taxes  and  the  plaintiff's  claim. 

The  facts  of  the  case,  I  have  no  doubt,  are  correctly  stated  in 
the  affidavit  of  the  master.  The  principal  facts  in  the  case,  out- 
side of  the  statement  of  facts  contained  in  the  affidavit  of  Mr. 
Lowe,  are  the  facts  stated  in  the  affidavit  of  Mr.  Hinsdale,  who 
was  the  attorney  for  Wheeler.  The  amount  which  was  to  go  to  the 
plaintiff  was  $5,859.73.  The  amount  which  was  to  be  applied  to 
the  payment  of  taxes  and  costs  was  $264.95,  Wheeler  bid  off  the 
property  at  $7,100.  The  amount  of  the  bid  was  in  excess  ol  the 
amount  of  the  plaintiff's  claim  and  all  the  costs  and  taxes  by 
$876.32.  This  latter  amount  was  to  be  applied  upon  Wheeler's 
claim.  The  master  says:  "I  heard  of  no  arrangement  between  the 
defendant  Wheeler  and  the  plaintiff,  whereby  no  money  to  apply 
on  the  plaintiff's  claim  was  to  pass  through  my  hands,  and  believe 
none  was  made  until  after  the  sale.  The  terms  of  the  sale  were 
cash,  and  so  advertised.  After  the  property  wis  struck  off  by  me 
to  the  defendant  Wheeler,  the  defendant  and  plaintiff's  attorney 
had  a  consultation,  after  which  they  together  came  to  me,  and 
plaintiff's  attorney  told  me,  on  payment  to  me  of  costs  and  taxes, 
to  report  the  sale  for  confirmation;  that  he  would  receipt  for  plain- 
tiff's claim  and  it  would  be  all  right.  The  defendant  (Wheeler) 
then  inquired  the  amount  of  costs  and  taxes,  and  I  told  him 
$264.95;  and  at  the  same  time  I  told  him  that  included  poundage 
on  the  plaintiff's  claim,  whereupon  the  defendant  raised  the  question 
of  my  right  to  poundage,  where  the  defendant — being  a  lienholder 
— bought  the  property,  and  I  told  him  I  was  entitled  to  the  pound- 
age on  the  taxes,  costs  and  plaintiff's  claim  in  this  case,  and  the 
plaintiff's  attorney  agreed  with  me  upon  that  point,  and  said  to  me 
that  if  they  refused  to  pay  the  poundage  he  would  have  the  plain- 
tiff's claim  paid  in  money  or  have  the  property  advertised  again, 
and  I  acted  upon  that  assurance.  The  parties  then  went  away  and 
it  was  understood  by  all  parties  concerned  that  on  payment  to 
me  of  taxes  and  costs  (as  taxed),  I  should  report  a  sale  and  ask  for 
confirmation.  This  was  on  the  day  of  sale,  January  2,  1878,  and 
on  January  5th  the  defendant's  attorney  came  with  the  money  to 
pay  costs  and  taxes.  I  asked  what  they  had  concluded  to  do  about 
the  poundage,  and  he  said  they  should  do  as  their  clients  ordered. 
I  then  asked  him  what  his  client  said  about  paying  the  poundage, 
and  he  answered,  "He  told  me  to  pay  it  if  you  demanded  it,"  and 
that  was  all.  He  further  said  there  was  a  question  in  his  mind  as 
to  my  right  to  it,  but  if  I  demanded  it  he  would  pay  it.  I  told  him 
he  would  have  to  pay  it  or  I  should  report  no  sale,  and,  thereupon, 
he  paid  it;  and  nothing  more  was  said  about  it  until  after  confirma- 
tion, delivery  of  deed,  payment  of  costs  and  taxes/ satisfaction  of 
plaintiff's  claim  in  the  case,  receipts  having  been  entered  upon  the 
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docket  in  full,  and  then  that  defendant  filed  his  motion  to  retax 
my  fees." 

In  addition  to  the  facts  contained  in  this  affidavit  I  find  by 
looking  at  the  execution  docket  a  receipt  by  the  master  for  $7,100, 
the  amount  of  the  bid  of  the  defendant.  This  was  on  the  9th  of 
January,  1878.  On  the  same  day  the  plaintiff's  attorney  executed 
upon  the  docket  a  receipt  as  from  the  master  for  $959.78  in  full  of 
the  plaintiff's  claim.  On  the  same  day  there  was  a  receipt  entered 
upon  the  docket  of  this  couit  by  defendant's  attorney  as  having  re- 
ceived from  one  master  $876.32  as  the  balance  of  the  proceeds  of 
sale  after  paying  the  costs,  taxes  and  the  plaintiff's  claim. 

In  addition  to  the  facts  appearing  from  these  receipts  and  the 
statements  of  the  master,  it  appears  that  before  this  sale  was  made 
there  was  an  arrangement  or  understanding  between  the  plaintiff 
and  defendant  to  this  effect,  that  if  the  defendant  should  bid  off  this 
property,  the  plaintiff,  so  far  as  his  claim  against  the  property  was 
concerned,  would  take  in  payment  from  this  purchaser,  the  defend- 
ant, a  promissory  note  on  time  secured  by  a  mortgage.  The  master 
says  he  had  no  knowledge  of  this  arrangement.  After  the  sale  was 
completed,  the  defendant  having  bid  off  the  property,  this  arrange- 
ment was  perfected  by  the  execution  by  this  defendant  to  the  plain- 
tiff of  his  promissory  note  for  the  amount  of  the  plaintiff's  claim 
upon  this  property  and  a  mortgage  to  secure  it.  No  money  actually 
went  into  the  hands  of  the  master. 

Now,  the  statute  regulating  the  master's  fees  provides  that 
the  master  shall  have  the  same  compensation  for  any  services  which 
he  may  render,  as  the  sheriff  is  entitled  to  have,  and  by  the  law  the 
sheriff  is  entitled  to  have  poundage,  except  where  the  property  is 
bid  off  by  the  plaintiff,  upon  all  monies  actually  made  and  paid  to 
him. 

One  of  the  questions  in  the  case  is  whether,  in  contemplation 
of  the  law,  or  in  legal  effect,  the  money  upon  which  the  poundage 
is  charged  was  actually  made  and  paid  to  the  master.  Now,  these 
parties,  the  plaintiff,  the  defendant  and  the  master,  treated  it  as 
money  actually  made  and  paid  to  the  master.  The  receipts  indi- 
cate upon  the  execution  docket  clearly  that  the  parties  so  treated 
the  matter.  Another  question  is  whether,  they  having  so  treated 
the  matter,  it  is  not  substantially,  by  reason  of  such  treatment, 
money  made  and  paid  to  the  master,  and  by  him  distributed  accord- 
ing to  the  requirements  of  the  ordei .  I  have  been  referred  to  two 
cases,  one  in  the  2d  Ohio  Reports,  and  one  in  the  26th  Ohio  Reports 
which  are  supposed  to  sustain  the  claim  which  is  made  by  the 
defendant,  that  the  master  was  not  entitled  to  poundage  as  he 
charges.  Those  cases  are  cases  where  there  was  nothing  whatever 
made  by  the  officer.  I  do  not  mean  that  the  officer  in  the  case  in 
the  26th  Ohio  State  did  not  offer  the  property  for  sale  and  did  not 
strike  the  property  off  to  the  bidder;  but  I  mean  that  the  court,  in 
that  case,  hold  that,  inasmuch  as  there  was  no  confirmation  of  the 
sale,  there  was  no  sale.     A  sale  was  initiated,  but  never  completed 

110 


CLEVELAND  LAW  REPORTER.  34 

Harmon  v.  Boutall  et  al.  Vol.  I. 

in  that  case.  So  that  that  case  is  not  like  this  case,  inasmuch  as  in 
this  case  there  was  a  complete  sale. 

In  the  case  in  the  2d  Ohio  Reports  there  was  no  sale  whatever. 
That  was  a  case  where  property  had  been  levied  upon  only;  never 
had  been  offered  for  sale,  and  after  the  levy  upon  the  property,  the 
parties  settled  the  claim,  and  the  sheriff  thought,  under  these  cir- 
cumstances, he  was  entitled  to  poundage.  The  court  held  that  he 
made  no  money,  because  he  made  no  sale,  and,  therefore,  was  not 
entitled  to  poundage.  But  here  is  a  case  where,  as  I  have  said,  a 
sale  was  actually  made — where  the  parties  treated  the  transaction 
as  a  sale  made — as  money  actually  made,  and  as  money  actually 
coming  into  the  hands  of  the  master,  and  by  him  paid  over  to  the 
parties  who  were  entitled  to  it. 

Now,  in  point  of  fact,  no  money  went  into  the  hands  of  this 
master,  except  so  much  as  was  necessary  to  pay  the  taxes  and  the 
costs.  In  such  a  case  as  that,  in  legal  effect,  was  money  made  by 
the  master  or  paid  by  him?  Suppose  that,  instead  of  taking  money, 
a  government  bond  had  been  paid  to  the  master,  bank  stock,  or 
that  any  description  of  chattel  property  had  actually  been  paid  to 
the  master  which  the  plaintiff  was  willing  to  receive  from  the  mas- 
ter as  money.  Does  anybody  doubt  that  if  the  master  had  actually 
handled  a  government  bond  or  bank  stock,  or  the  chattel  property 
and  the  party  entitled  to  the  money,  the  plaintiff  in  this  case,  act- 
ually received  it  from  him  as  money,  it  would  in  contemplation 
of  law,  and  in  legal  effect  be  so  much  money?  I  cannot  entertain 
any  sort  of  doubt  about  that — that  this  plaintiff  might  authorize  a 
master  to  receive  anything  under  the  heavens  as  money;  and  if  the 
master  did  actually  receive  that  which  he  was  authorized  to  receive 
as  money  by  the  plaintiff,  and  turned  it  over  to  the  plaintiff,  it 
would  be  as  money  paid  to  him.  I  cannot  entertain  the  least  doubt 
about  that.  But  this  case,  however,  is  a  little  varied  from  that — 
where  the  master  never  had  the  handling  of  any  money  at  all.  It 
did  not  go  into  the  hands  of  the  master,  in  point  of  tact,  although, 
as  I  have  said,  all  of  these  parties  treated  it  as  if  it  had  gone  into 
the  hands  of  the  master;  and  if  they  did,  is  it  not,  in  legal  effect, 
money  in  the  hands  of  the  master  actually  paid  to  him?  It  seems 
to  me  it  is — that  that  must  be  the  legal  effect  of  the  transaction.  I 
think,  then,  that  this  transaction,  as  between  the  master  and  the 
plaintiff  and  this  defendant,  amounted  to  the  making  of  the  money 
by  the  master,  and  the  actual  payment  of  the  money  to  him,  which 
entitles  him  to  charge  poundage. 

But  there  is  another  ground  upon  which,  in  my  judgment,  this 
defendant  cannot  make  this  claim  as  against  this  master. 

Now,  this  master  was  authorized  by  the  attorney  of  the  plain- 
tiff to  treat  this  transaction  between  the  plaintiff  and  this  pur- 
chaser as  so  much  money  paid  to  him,  and  he  was  told  by  the  plain- 
tiff's attorney  that  it  should  be  so  treated  with  a  view  of  enabling 
him  to  have  his  poundage,  the  attorney  of  the  plaintiff  think- 
ing him  tc  be  equitably  and  justly  entitled  to  this  poundage;  and 
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he  told  him  that  unless  this  defendant  would  pay  this  poundage,  he 
should  return  to  the  court  no  sale  of  this  property.  The  plaintiff's 
attorney  thus  authorized  the  master  to  act;  and  the  master  notified 
this  defendant  that  unless  he  paid  the  poundage  which  he  claimed, 
he  should  make  a  return  of  no  sale  of  this  property.  The  defend- 
ant then  agreed  to  and  actually  did  pav  to  the  master  this  pound- 
age, and  the  master  was  induced  thereby  to  return  the  sale  as  hav- 
ing been  made  and  to  procure  a  confirmation  of  this  sale. 
3_  *It  is  said  by  the  attorney  for  this  defendant  that  he  made 

this  payment  under  protest.  What  he  means  by  that  I  do  not 
exactly  understand,  except,  perhaps,  he  means  that  he  paid  it,  sig- 
nifying or  stating  his  objections  or  unwillingness  to  paying  it. 
Notwithstanding  he  signified  his  objection  to  paying  it  he 
paid  it,  and  that  was  a  voluntary  payment.  He  was  under  no 
sort  of  compulsion  to  pay  it.  He  might  have  withheld  the  pay- 
ment of  it,  or  might  have  paid  it  as  he  chose  to  do.  If  he  did  not 
pay  it  he  was  perfectly  well  advised  by  this  master  that  he  would 
return  the  property  as  not  sold.  The  master  had  a  perfect  right  to 
do  so.  He  had  sold  this  property  for  cash,  as  all  property  is  to  be 
sold  by  a  master,  unless  there  is  a  special  order  in  a  particular  case 
for  a  sale  upon  credit,  and  until  he  got  the  cash  he  was  not  bound 
to  return  the  sale.  TLe  master  was  entirely  right  in  his  claim  that 
this  defendant  should  pay  to  him  the  money;  trat  the  transaction 
should  be  treated  and  regarded  by  all  the  parties  as  a  payment  to 
him  of  money,  or  he  would  return  no  sale  of  the  property.  This 
defendant  then,  by  his  promise  to  pay,  and  actual  payment,  to  the 
master,  induced  him  to  do  what  he  otherwise  would  not  have  done 
— to  return  a  sale  of  that  property  and  procure  a  confirmation  of  it. 
After  having  done  this,  he  sets  up  a  claim  that  the  master  is  not  en- 
titled to  this  poundage  as  against  him.  Is  he  not,  in  law,  estopped 
from  doing  that  under  those  circumstances?  Can  there  be  any 
doubt  about  it?  It  seems  to  me  it  is  very  clear  that  he  is  estopped 
by  what  appears  in  this  case  from  resisting  the  claim  of  this  master 
to  his  poundage. 

The  motion  is  overruled. 

For  motion,  Foster,  Hinsdale  &  Carpenter;  for  master,  P.  P. 


SLANDER. 

[Cuyahoga  Common  Pleas,  January  Term,  1878.] 

Daniel  Coffee  v.  John  Cowley. 

Words  charging  that  the  plaintiff  on  a  certain  occasion  was  drunk,  and   that 
he  was  a  common  drunkard  are  not  actionable  per  se. 

Prentiss,  J. 

This  is  a  demurrer  to  the  petition  on  the  ground  that  the  peti- 
tion does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
This  is  an  action  for  slander.     The  slanderous  words  stated  in  the 
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petition  are  that  the  plaintiff,  on  a  certain  occasion,  was  drunk,  and 
that  he  was  a  common  drunkard.  The  question  is  whether  those 
words  are  per  se  slandeious. 

Now,  in  order  to  constitute  these  words  actionable  in  them- 
selves, in  my  judgment  according  to  the  decisions  which  have  been 
made  by  the  supreme  court  of  this  state,  as  well  as  in  accordance 
with  the  general  rule  upon  the  subject,  it  is  either  necessary,  if  it 
is  claimed  that  they  impute  criminality  to  the  plaintiff,  that  the 
offense  which  they  impute  to  the  plaintiff  should  be  an  indictable 
offense,  and  that  that  offense  must  involve  a  high  degree  of  moral 
turpitude,  or  subject  the  plaintiff  to  infamous  punishment. 

In  the  first  place,  drunkenness  is  not  an  indictable  offense 
under  our  law;  and  in  the  next  place,  it  is  not  an  offense,  even  if 
it  were  indictable,  involving  a  high  degree  of  moral  turpitude,  or 
an  offense  which  subjected  the  offender  to  infamous  punishment. 
So  that,  upon  the  ground  of  those  words  charging  a  crime,  they 
are  not  actionable  under  the  decisions  in  this  state. 

In  the  next  place,  if  it  is  not  claimed  that  upon  that  ground 
they  are  actionable  per  se,  they  must,  in  order  to  make  them 
actionable  perse,  according  to  a  decision  made  by  our  own  supreme 
court,  found  in  the  27  O.  S.  R.,  be  spoken  of  the  plaintiff  in  refer- 
ence to  his  profession  or  his  calling.  There  is  no  averment  in  this 
petition  that  they  were  spoken  of  this  plaintiff  in  reference  to  his 
profession  or  calling.  In  the  case  to  which  I  have  referred,  a 
clergyman  was  charged  with  drunkenness.  The  averment  in  the 
petition  in  that  case  was  that  the  charge  was  made  in  reference  to 
the  profession  of  the  plaintiff  as  a  clergyman ;  and  there  was  proof 
upon  the  trial  of  the  case  that  they  were  so  spoken  of  the  plaintiff; 
and  the  supreme  court  held  in  that  case,  that,  inasmuch  as  the 
words  were  spoken  of  the  plaintiff  in  reference  to  his  professional 
character,  they  were  per  se  actionable;  holding  substantially  in 
conformity  with  the  doctrine  as  laid  down  in  Townsend  on  Slander, 
that  if  they  were  not  spoken  in  reference  to  the  professional  char- 
acter of  the  plaintiff  they  would  not  be  actionable. 

The  demurrer  to  the  petition  is  sustained. 


♦STREET  ASSESSMENT.  38 

[Cuyahoga  Common  Pleas,  January  Term,  1878.] 

Caleb  Morgan  v.  City  of  Cleveland  and  the  Treasurer 
of  Cuyahoga  Co. 

1.  The  city  council,  in   making  the  assessment  under  the    limitation  con- 

tained in  section  543  of  the  Municipal  Code,  to  pay  the  expense  of  the 
improvement,  is  not  required  to  wait  until  the  improvement  is  done 
before  making  the  assessment. 

2.  The  limitation  contained  in  this    section  relates  merely  to   the  extent  of 

the  charge;  and  no  time  is  attempted  to  be  fixed  when  the  charge  mav  be 
imposed;  but  the  statute  authorizes  an  assessment,  and  its  collection, 
before  the  improvement  is  actually  made.  [Ed.  Law  Reporter.] 
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PRBNTISS,  J. 

This  is  an  application  for  an  injunction  for  the  purpose  of  re- 
straining the  collection  of  an  assessment,  which  was  made  by  the 
city  on  certain  lands  of  the  plaintiff,  and  also  to  restrain  the  city 
from  putting  upon  the  duplicate  for  the  purposes  of  collection  cer- 
tain installments  of  that  assessment. 

On  the  25th  of  August,  1874,  the  city  council  of  the  city  pass- 
ed a  resolution  to  open  and  extend  Wilson  avenue  between  Sawtell 
avenue  and  Broadway.  On  the  1st  of  September,  1874,  they  passed 
an  ordinance  to  lay  out,  open  and  extend  this  avenue,  and  to  ap- 
propriate land  for  that  purpose,  and  ordering  that  the  cost  and  ex- 
pense be  charged  upon  the  lots  or  parcels  of  land  benefited  thereby. 
On  the  15th  of  March,  1875,  the  city  condemned  and  appropriated 
for  this  purpose  lands  of  the  plaintiff  and  of  other  owners.  On 
the  19th  of  September,  1876,  the  city  council  appointed  an  assess- 
ing board  for  the  purpose  of  assessing  this  cost  and  this  expense 
upon  the  lands  in  pursuance  of  their  previous  ordinance.  On  the 
7th  of  October,  1876,  the  assessing  board  reported  an  assessment. 
On  the  12th  of  December,  1876,  objections  having  been  made  to  the 
assessment  made  by  this  board,  the  city  appointed  an  equalizing 
board.  On  the  22d  of  January.  1877,  the  equalizing  board  reported 
an  equalized  assessment,  which  was  on  the  same  day  confirmed  by 
the  city  council.  On  the  25th  of  August,  1877,  the  city  passed  an 
ordinance  making  the  assessment  in  conformity  with  the  report  of 
the  equalizing  board,  f  nd  making  it  payable  in  five  annual  install- 
ments. On  the  lands  of  the  plaintiff  was  charged  an  assessment 
of  $17,930.60.  Upon  two  of  the  lots  mentioned  in  the  petition 
was  charged  $9,067.35.  It  is  alleged  that  these  lands  upon  which 
this  sum  was  assessed,  were  not,  at  any  time  since  the  report  of  the 
equalizing  board,  worth  more  than  $23,000.  Upon  lots  of  the  plain- 
tiff, Nos.  321  and  325,  was  charged  and  assessed  $8,644.50;  and  it 
is  alleged  that  at  no  time  since  the  report  of  this  equalizing  board, 
were  these  lands  worth  more  than  $27,500.  It  is  further  aveired 
that  each  of  these  assessments  exceeded,  at  the  time  of  making  the 
assessment,  twenty-five  per  cent,  of  the  value  of  the  lots  after  the 
improvement  was  made. 

3g      *A11  of    the  legal    questions    made   in    this   case,  except  a 
single  one,  have  been  determined  by  this  court,  and,  of  course, 
I  shall   not  undertake  to  overrule   any  previous  determination  of 
this  court  upon  these  legal  questions. 

The  remaining  legal  question  is  this  (and  I  have  no  knowledge 
that  that  question,  exactly  in  the  shape  in  which  it  is  here  pre- 
sented, has  ever  come  before  this,  or,  perhaps,  before  any  other 
court  in  this  state,  or  elsewhere) :  as  to  the  time  to  which  it  is  to  be 
referred  to  determine  the  value  of  the  property  charged  with  refer- 
ence to  the  ascertainment  and  determination  of  the  amount  which 
may  be  charged  upon  the  property  under  the  limitation  prescribed 
by  the  law.  That  limitation  is  twenty-five  per  cent,  of  the  value 
of  the  property  after  the  improvement  is  made.     I  think  that  limit- 
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ation  means  exactly  this,  and  nothing  more  than  this:  that,  in  de- 
termining the  extent  to  which  a  charge  may  be  made  upon  prop- 
erty, under  the  provisions  of  the  general  law  authorizing  it  to  be 
charged  for  improvements,  you  are  to  regard  the  value  of  the  prop- 
erty as  that  value  is,  or  will  be,  with  the  improvement  made.  You 
are  not  required  to  wait  until  the  improvement  be  made  in  order  to 
make  the  charge,  or  to  determine  the  extent  of  the  charge; 
but  you  may,  before  the  improvement  is  made,  make  the 
charge;  but  that  charge  which  you  do  make  cannot  exceed 
twenty-five  per  cent,  of  the  value  of  the  property,  with  the 
improvement  actually  contemplated  to  be  made,  and  ordered  by 
the  action  of  the  city  council  to  be  made.  In  making  this  charge, 
you  may  then  treat  the  improvement,  whenever  you  do  make  the 
charge,  as  made,  and  if  the  amount  charged  does  not  exceed  twenty- 
five  per  cent,  of  the  value  of  the  property  with  the  improvement 
contemplated  to  be  made,  there  is  nc  excess  cf  the  limit  prescribed 
by  the  law. 

It  is  said  that  it  is  difficult  to  ascertain,  until  the  improvement 
be  made,  what  effect  the  improvement  contemplated  to 
be  made  will  have  upon  the  property  as  increasing  or 
diminishing  the  value  of  the  property.  That  is,  probably,  all  prac- 
tically true.  You  cannot  tell  as  well  before  as  after  the  improve- 
ment is  made  what  the  effect  of  the  improvement  will  be,  in  that 
particular,  upon  the  property.  But  there  is  always,  in  all  cases,  a 
basis  upon  which  a  calculation  can  be  made  of  the  effect  of  the 
improvement  upon  the  property.  The  plans  and  profiles,  the  de- 
scriptions of  the  improvement  are  required  to  be  deposited  in  an 
office  of  the  city  accessible  to  everybody,  so  that  everybody  may 
know  just  the  extent  and  character  of  the  improvement.  So  that 
that  objection,  it  seems  to  me,  is  entitled  to  very  little  considera- 
tion; and  it  obviously  does  not  require  a  postponement  of  the  as- 
sessment until  the  improvement  is  made,  inasmuch  as  the  legisla- 
tion authorizes  an  assessment  and  a  collection  of  the  assessment 
before  the  improvement  is  actually  made.  That  statute  is  a  mere 
limitation  upon  the  extent  of  the  charge,  no  limitation  at  all  upon 
the  power  of  the  city  to  make  the  assessment,  and  it  does  not  at- 
tempt to  define  or  fix  the  time  when  the  charge  may  be  imposed. 

It  is  claimed  in  this  case,  on  the  part  of  the  plaintiff  here,  that 
the  time,  in  reference  to  which  the  value  of  this  property  is  to  be 
ascertained,  is  the  time  of  making  the  assessment.  If  that  be  not 
the  time,  then  the  time  is  the  time  when  the  city  has  acquired,  as 
against  the  land  owner  whose  property  is  charged,  the  right  to  the 
land,  by  paying  him  the  amount  of  damages  which  are  awarded  to 
him  in  the  proceeding  to  condemn  and  appropriate  the  property. 

It  is  claimed  on  the  part  of  the  city  that  the  time  to  which  the 
value  is  to  be  referred  for  the  purpose  of  ascertaining  the  extent  or 
limit  of  the  charge,  is  the  time  when  the  ordinance  is  passed  for 
the  purpose  of  making  the  improvement,  and  providing  how  the 
improvement  shall  be  paid  for,  whether  upon  property  abutting, 
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contiguous  or  adjacent  to  the  improvement,  or  property  benefitted 
by  the  improvement,  and  ordering  the  condemnation  of  property 
for  the  purpose  of  making  the  improvement;  or  if  that  be  not  the 
time  to  which  it  is  to  be  referred  to  ascertain  the  value  of  the  prop- 
erty, with  a  view  of  fixing  the  limit  of  the  assessment,  then  the 
time  is  when  the  property  is  actually  condemned  for  the  purposes 
of  the  improvement. 

Upon  this  question,  as  I  have  said,  exactly  in  the  shape  in 
which  it  is  presented  here,  I  know  of  no  precedent;  and  it  is  not 
an  easy  question  to  determine,  in  view  of  all  the  light  which  is 
thrown  upon  it  by  the  legislation  of  this  state. 

Now,  I  should  not  be  disposed  to  grant  an  injunction  to  re- 
strain the  collection  of  the  assessment  upon  the  ground  that  the 
assessment  exceeds  the  proper  limit  unless  I  were  reasonably  satis- 
fied that  there  is  such  an  excess.  If  it  be  a  matter  of  doubt,  I 
should  deem  it  my  duty  to  refuse  the  injunction,  inasmuch  as  the 
party  who  may  be  injured  by  the  cver-assessment  is  not  without  a 
remedy.  If  there  be  an  over-assessment,  according  to  the  provis- 
ions of  the  law,  that  excess  of  assessment  is  to  be  paid  by  the  city; 
and  if  the  land  owner  pays  it,  he  has  a  remedy  against  the  city  to 
recover  back  that  excess;  so  that  he  is  not  without  relief,  not  with- 
out a  remedy.  And  in  a  doubtful  case,  inasmuch  as  there  is  a  rem- 
edy which  would  be  available  to  him  to  fully  reimburse  him  for 
what  he  has  been  compelled  to  pay,  which  the  city  ought  to  pay,  I 
leave  him  to  that  remedy. 

This  is  a  case  in  which,  as  I  have  suggested,  there  may  be, 
and  I  think  is,  very  considerable  doubt;  and  what  the  supreme 
court  would  say  upon  this  question  it  is  beyond  my  ability  to  form 
any  opinion,  unless  the  supreme  court  in  a  case  to  be  found  in  the 
29th  of  Ohio  State,  have  substantially  adopted  a  rule  which  deter* 
mines  it.  The  case  to  which  I  have  referred  is  the  rase  of  Doug- 
lass et  al.  v.  The  City  of  Cincinnati  for  a  certain  improvement 
which  was  made  by  the  city  of  Cincinnati,  the  expense  and  charge 
of  which  was  imposed  by  the  ordinance  of  that  city  upon  the  abut- 
ting properly — property  abutting  upon  the  improvement.  At  the 
time  of  the  ordering  of  the  improvement,  one  of  these  plaintiffs 
owned  a  lot  of  land  which  abutted  upon  the  improvement.  After 
the  city  had  passed  the  ordinance  ordering  the  improvement,  and 
before  the  city  passed  the  ordinance  assessing  the  charge  upon  the 
property,  the  owner  of  the  property  conveyed  the  part  which  abut- 
ted upon  the  improvement  to  the  other  plaintiff,  retaining  the  other, 
or  real  portion  of  the  lot.  Eleanor  Douglass,  who  owned  the 
whole  lot  at  the  time  of  the  passage  of  the  ordinance  providing  for 
the  improvement  claimed  that  that  part  which  she  retained  after 
the  conveyance  to  the  other  plaintiff  was  not  chargeable  with  any 
portion  of  the  expense  of  that  improvement.  Her  grantee  (the 
other  plaintiff,)  of  the  front  part  of  the  lot  which  abutted  upon 
the  improvement  claimed  that  that  was  overcharged — that  there 
could  not  be,   under  this  limitation  to  which  I  have  referred,  a, 
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charge  upon  that  part  which  abutted  upon  the  improvement  to  ex- 
ceed the  sum  of  $  150.  And  the  question  then  substantially  arose 
as  to  the  time  to  which  it  was  to  be  referred  to  determine  what 
property  could  be  charged  for  the  improvement,  and  the  extent  to 
which  that  charge  could  be  made.  [The  court  here  read  in  full  the 
case  referred  to. — Rep.] 

Now,  the  supreme  court  in  this  case  have  determined  that,  for 
the  purpose  of  ascertaining  what  property  is  to  be  charged,  in  pur- 
suance of  the  ordinance  imposing  the  charge,  you  are  to  look  to  the 
time  of  the  passage  of  the  ordinance  determining  the  propriety  of 
making  the  order  for  the  improvement.  That  is  the  time  to  which 
you  are  to  look  with  the  view  of  determining  what  property  is  to 
be  charged,  and  not  the  time  of  actually  making  the  charge  upon 
the  property.  Now,  if  it  be  true,  that  you  are  to  look  to  the  date 
of  the  passage  of  that  ordinance  for  the  purpose  of  determining 
the  property  to  be  charged,  why  not  also  look  to  the  time  of  the 
passage  of  that  ordinance  for  the  purpose  of  determining  the  ex- 
tent of  the  charge  which  is  to  be  made  upon  the  property?  Why 
not  the  one  as  well  as  the  other?  I  can  see  no  reason  why,  if  you 
look  to  that  period  of  time  for  the  purpose  of  determining  what 
property  is  to  be  charged,  you  should  not  look  to  the  same  period 
of  time  for  the  purpose  of  determining  the  extent  to  which  the 
property  may  be  charged.  And  there  is  good  reason,  it  seems  to 
me,  for  fixing  that  as  the  period  of  time  by  which  to  determine  the 
extent  of  the  charge  to  be  made  upon  the  property.  The  city 
council  look  at  the  property,  its  situation,  its  condition,  its  value, 
when  they  determine  to  make  the  improvement;  and  they  deter- 
mine to  make  the  improvement,  and  charge  the  expense  upon  that 
property,  knowing  its  situation,  condition  and  value,  and  they, 
probably,  when  undertake  to  charge  the  whole  of  the  expense  upon 
the  property,  determine,  in  the  first  place,  that  it  would  be  just  and 
equitable  to  do  so,  and  in  the  next  place,  they  determine  that  they 
will  do  so,  for  the  reason  that  no  part  of  the  cost  or  expense  of 
making  the  improvement  will  fall  upon  the  city,  considering  the 
situation,  condition  and  value  of  the  property  at  that  time.  If  the 
property  was  not  of  sufficient  value  to  pay  the  expense  and  cost  of 
the  contemplated  improvement,  it  may  be  that  the  city  would  not 
make  the  improvement.  But,  finding  it  to  be  of  sufficient  value  to 
pay  the  costs  and  expense  of  making  the  improvement,  the  city 
council  proceed  to  order  the  improvement  to  be  made.  - 

Now,  in  this  case,  it  is  clear,  from  the  testimony,  that,  at  the 
time  of  the  ordering  of  this  improvement,  the  charge  which  was 
actually  imposed  upon  this  property  did  not  exceed  the  limits  pro- 
vided by  the  statute;  but,  in  consequence  of  a  deterioration  in  the 
value  of  real  estate  in  the  locality  of  this  improvement  and  in  all 
other  parts  of  the  city,  this  whole  charge  which  was  imposed  upon 
the  property,  at  the  time  of  the  passage  of  the  ordinance  charging 
the  property,  did  exceed  the  limit  allowed  by  law  for  the  charge. 
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-0  Now,  which  time  is  to  be  looked  to — the  *time  when  the 

city  ordered,  under  these  circumstances,  the  improvement  to 
be  made,  or  the  time  when  they  actually  assessed  upon  the 
property  the  charge  by  the  ordinance  imposing  it? 

It  seems  to  me,  from  the  best  light  I  have  and  the  best  con- 
struction I  can  give  to  this  decision  of  the  supreme  court,  that  they 
have  substantially  disposed  of  this  question;  but  it  may  be  that 
they  have  not.  There  is  a  distinction  between  that  case  and  this. 
In  that  case  the  property  upon  which  the  charge  was  imposed  was 
the  abutting  property.  In  this  case  the  property  upon 
which  the  charge  was  imposed  wai  the  property  benefited 
by  the  improvement,  including,  of  course,  that  which 
was  abutting,  and  some  that  was  not  abutting,  though 
in  this  case,  the  whole  property  charged  with  the  expense  of  this 
improvement  was,  in  point  of  fact,  abutting  property,  and  upon  no 
other  than  abutting  property  was  this  charge  imposed  by  the  ordin- 
ance. In  this  case  the  excess  of  the  charge,  if  there  be  any,  grows 
out  of  the  diminished  value,  from  general  causes,  of  this  property. 
In  the  Cincinnati  case  the  diminished  value  of  the  property  which 
actually  abutted  was  occasioned  by  the  act  of  the  owner  of  the 
property  in  making  the  conveyance  after  the  improvement  was 
ordered.  That  is  the  only  distinction  that  I  can  see  between  the 
two  cases.  With  my  present  views  upon  the  subject,  I  shall  refuse 
the  injunction. 

H.  C.  White,  and  Henderson  &  Kline  for  plaintiff;  Heisley  & 
Weh  for  city. 


CONDITIONAL  SALES. 

[Cuyahoga  Common  Pleas,  January  Term,  1878. ] 

White  v.  Singer  Mfg.  Co. 

Where  property  is  sold  on  condition  that  title  is  to  remain  in  the  seller 
until  the  agreed  payments  are  made,  with  right  to  seize  the  property  in 
case  of  default,  title  does  not  vest  in  the  buyer  until  performance. 

-3  *This  was  an  action  for  the  recovery  of  the  value  of  a 
sewing  machine,  and  was  submitted  to  the  court  on  an  agreed 
statement  of  facts,  from  which  it  appeared  that  on  the  5th  of 
March,  1876,  the  Singer  Manufacturing  Company  leased  to  one 
Barbara  White  a  sewing  machine  of  the  value  of  eighty  dollars. 
The  lease  was  in  writing  and  contained  the  usual  terms  of  a  sewing 
machine  lease,  stipulating,  among  other  things,  that  the  company 
was  to  receive  as  part  payment  an  old  machine  valued  at  $20,  bal- 
ance in  monthly  cash  installments  of  $5  each;  that  the  title  was  to 
remain  in  company  until  all  agreed  payments  were  made,  with 
right  to  seize  the  machine  at  any  time  or  place,  in  case  of  default. 
It  also  appeared  that  in  March,  1876,  $2.50  was  paid,  which  was  all 
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the  cash  paid  on  the  lease,  and  that  in  the  month  of  August  follow- 
ing, the  company,  by  its  agent,  seized  and  took  possession  of  the 
machine  for  default  in  payments.  Plaintiff  is  the  husband  of  the 
lessee,  and  claims  that  the  lease  was  in  legal  effect  an  absolute  sale. 

Prentiss,  J.    Held: 

That  the  case  must  be  governed  by  the  ruling  of  the  supreme 
court  in  Sanders  v.  Keter;  28th  Ohio  St.,  680. 

Judgment  for  defendants. 

J.  T.  DeWeese  for  plaintiff;  John  Coon  for  defendant. 


APPEALS. 

[Cuyahoga  Common   Pleas,  January  Term,  1878.] 

Mrs.  H.  A.  White  v.  Charles  Coates. 

An  action  of  replevin  is  appealable,  where  the  case  is   tried  to  a  jury  and 
judgment  is  rendered  in  favor  of  plaintiff  for  onlv  twelve  dollars. 

An  action  in  replevin  is  instituted  before  a  justice  of  the  peace. 
The  case  is  tried  to  a  jury;  and  a  judgment  is  rendered  in  favor  of 
the  plaintiff  for  the  sum  of  twelve  dollars  and  a  fraction,  and  an 
appeal  is  taken  to  the  court  of  common  pleas.  A  motion  to  dismiss 
the  appeal,  on  the  ground  that  the  action  was  not  appealable,  was 
by  the  court,  Prentiss,  J.,  overruled. 

C.  L.  Fish  for  motion. 


JUDICIAL  SALES. 

[Cuyahoga  Common  Pleas,  January  Term,  1878.  ] 

P.  C.  Cullen  v.  Gtjstavb  Smidt,  Guardian,  et  al. 

A  transcript  of  the  judgment  of  a  justice  is  being  filed  in  the  Common  Pleas 
for  execution,  and  a  sale  of  the  land  thereon  is  made,  the  purchaser 
cannot  file  a  motion  to  set  aside  the  sale  on  the  ground  of  irregularity 
in  the  judgment  proceedings. 

In  this  case  a  judgment  was  rendered  before  a  justice  of  the 
peace,  a  transcript  filed  in  the  court  of  common  pleas,  and  a  sale 
made  of  lands  belonging  to  the  judgment  debtor.  A  motion  was 
made  by  the  purchaser  to  set  aside  the  sale  on  the  ground  of  irreg- 
ularity in  the  judgment  proceedings. 

The  court,  Prentiss,  J.,  held,  if  there  was  error  in  the  judgment 
proceedings  there  is  another  remedy  to  the  parity — a  petition  in  error 
to  reverse  the  judgment;  but  this  purchaser  can  file  no  petition  in 
error  to  reverse  the  judgment.  If  he  did  not  get  a  good  title  at 
the  sale  it  is  his  misfortune.  Inhere  is  no  warranty  of  title  by  the 
officer  or  by  the  judgment  creditor. 

The  motion  is  overruled. 

O.  H.  Bentley  for  motion.  Stone  &  Hessenmueller  for  defend- 
ant. 
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PLEADING— MORTGAGE. 

[Cuyahoga  Common  Pleas,  January  Term,  1878.] 

Geo.  C.  Ebhrt  v.  Henry  J.  Cubbon. 

A  prayer  in  a  foreclosure  proceeding  asking  for  the  sale  of  certain  mortgaged 
lands,  to  pay  the  mortgage  debt,  is  sufficiently  definite  and  certain. 

Prentiss,  J. 

The  brief  states  that  this  application  is  made  to  require  the 
plaintiff  to  state  whether  he  wants  a  judgment  or  to  state  what  he 
does  want., 

The  petition  is  upon  a  mortgage,  and  it  asks  for  a  sale  of  the 
mortgaged  property  to  pay  the  mortgage  debt,  the  mortgage  being 
given  to  secure  certain  promissory  notes  which  are  set  out  in  the 
petition.  This  plaintiff  wants,  probably,  what  he  asks  for,  and 
what  he  does  not  ask  for,  does  not  want.  I  think  he  wants  (be- 
cause he  asks  for  it)  a  sale  of  this  property  to  pay  this  mortgage 
debt.     The  petition  is  sufficiently  definite  and  certain. 

J.  W.  Heisley  for  plaintiff;  Quayle  for  defendant. 


JUSTICE  OF  THE  PEACE. 

[Cuyahoga  Common  Pleas,  January  Term,  1878.] 

Honora  English  et  al.  v.  Mrs.  Ann  Brooks. 

An  action  to  recover  money  paid  on  a  verbal  land  contract,  which  has  been  re- 

Sudiated  by  the  vendor,  is  not  an  action  on  a  contract  for  the  sale  of  land, 
ut  for  money  had  and  received  and  may  be  sustained  before  a  justice  of 
the  peace. 

In  this  case  an  action  was  instituted  before  a  justice  of  the 
peace  to  recover  the  sum  of  $164,  money  paid  upon  a  verbal  con- 
tract for  the  sale  of  land,  the  defendant  having  refused  to  make 
a  deed  of  the  lands  to  plaintiffs,  in  accordance  with  the  terms  of 
said  verbal  contract.  A  judgment  was  rendered  before  the  justice 
and  an  appeal  taken  to  the  court  of  common  pleas.  A  motion 
was  made  to  dismiss  the  appeal  on  the  ground  that  the  justice  had 
no  jurisdiction  of  the  action,  the  same  arising  out  of  a  contract  for 
the  sale  of  the  land. 

By  the  court,  M'Math,  J.,  held: 

That  the  defendant  having  abandoned  the  contract,  and  refused 
to  comply  with  its  terms,  the  plaintiffs  had  a  right  to  bring  their 
action,  as  for  money  had  and  received,  in  any  court  of  competent 
jurisdiction,  to  recover  the  money  paid. 

The  motion  overruled. 

E.  M.  Brown  for  plaintiffs;  Ingersoll  &  Williamson  for  defend- 
ant. 
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♦PLEADING.  46 

[Cuyahoga  Common  Pleas,  January  Term,  1878.] 

t  B.  H.  Roberts  v.  J.  B.  Glenn  et  al. 

A  petition  on  a  note  against  a  maker  and  indorser,  and  to  foreclose  a  mortgage 
securing  it,  given  by  the  maker,  and  also  to  subject  the  separate  property 
of  the  indorser,  a  married  woman,  which  she  had  agreed  to  charge  with 
the  payment  of  her  indorsement,  contains  three  causes  of  action,  which 
must  be  separately  stated  and  numbered. 

Prentiss,  J. 

The  motion  in  this  case  contains  two  specifications.  The 
first  specification  asks  that  the  plaintiff  shall  separately  state  and 
number  his  causes  of  action.  The  second  asks  that  there  should 
be  stricken  out  of  the  petition  all  that  part  of  the  same  relating  to 
the  sole  and  separate  property  of  the  defendant  who  makes  this 
motion,  and  that  part  of  the  prayer  of  the  petition  that  asks  that 
that  sole  and  separate  property  may  be  subjected  to  the  payment  of 
the  claim  of  the  plaintiff.  The  action  is  brought  for  the  purpose  of 
recovering  an  amount  due  upon  a  promissory  note,  and  also  to  sub- 
ject the  same  premises,  which  were  mortgaged  to  secure  the  pay- 
ment of  the  promissoty  note,  to  the  payment  of  the  note.  The 
promissory  note  was  executed  by  Theresa  Cunningham,  who  is  the 
mover  in  this  case.  She  was  a  married  woman  at  the  time  of  the 
indorsement  cf  this  promissory  note.  The  promissory  note  was 
executed  to  her  by  Joshua  B.  Glenn,  and  was  indorsed  by  her  to 
the  plaintiff.  The  action  is  brought  against  Glenn  and  this  indorser 
of  this  promissory  note  for  the  purpose  of  recovering  a  judgment 
upon  the  promissory  note  against  both  Glenn  and  this  woman  as 
indorser  of  the  promissory  note,  and  also  for  the  purpose  of  sub- 
jecting the  premises,  which  were  mortgaged  by  Glenn,  and  to  se- 
cure the  payment  of  this  promissory  note.  There  is  a  further  aver- 
ment in  the  petition  that  at  the  time  this  promissory  note  was  thus 
indorsed  by  this  woman,  she  had  certain  other  real  estate,  describ- 
ing it,  which  she  intended  to  charge  with  the  payment  of  this 
promissory  note  at  the  time  she  thus  indorsed  it  to  the  plaintiff. 

It  is  said  there  are  three  causes  of  action  stated  in  this  petition, 
one  upon  the  mortgage  of  Glenn,  another  against  Glenn  as  maker, 
and  still  another  against  this  woman  as  indoresr  of  this  promissory 
note.  I  think  there  are  three  causes  of  action  stated  in  this  peti- 
tion, and  they  are  all  contained  in  a  single  statement.  There  is 
but  one  cause  of  action  separately  numbered  and  stated  in  this  peti- 
tion. But  there  is  but  one  cause  of  action  stated  as  against  Glenn 
as  maker  and  this  woman  as  indorser  of  this  promissory  note.  The 
statute  allows  an  action  to  be  brought  against  the  maker  and  in- 
dorser of  a  promissory  note;  and  when  an  action  is  brought  against  a 
maker  and  indorser  of  a  promissory  note,  there  is  but  one  cause  of 

tSee  also  1  Clev.  194. 
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action  stated  in  the  petition.  But  there  is  a  cause  of  action  against 
the  maker  and  indorser  of  this  promissory  note,  there  is  another 
cause  of  action  predicated  upon  this  mortgage,  it  being  sought  to 
be  foreclosed,  and  there  is  another  cause  of  action  against  this  mar- 
ried woman  for  the  purpose  of  subjecting  her  separate  property  to 
the  payment  of  this  promissory  note,  indorsed  by  her,  on  the  ground 
that  she  contracted  to  charge  that  separate  property  with  the  pay- 
ment of  this  promissory  note. 

I  think  the  petition  is  defective  in  not  separately  stating  and 
numbering  these  three  causes  of  action.  The  idea  of  the  plaintiff's 
attorney  seems  to  be  that  inasmuch  as  the  statute  allows  several 
._  cases  of  action  to  be*united  in  the  same  petition  it  may  be  done 
in  a  single  statement.  That  is  a  mistaken  notion.  It  is  true  you 
may  state  in  the  same  petition  several  causes  of  action, but  they  must 
be  separately  stated  and  numbered.  I  think  the  motion  in  that 
particular  should  be  sustained.  But  I  think  it  is  perfectly  proper, 
were  an  attempt  made  to  subject  other  property  to  the  payment  of 
a  debt  of  a 'married  woman,  to  make  the  statements  which  are  nec- 
essary to  be  made  in  the  petition  in  order  to  subject  that  property 
to  the  payment  of  the  debt.  Without  those  statements  her  lands 
could  not  be  charged  with  the  payment  of  this  promissory  note, 
and  for  the  purpose  of  charging  these  other  lands  they  are  properly 
incorporated  in  the  petition.  In  that  particular  the  motion  is  over- 
ruled.   

PAYMENT. 

[Cuyahoga  Common  Pleas,  January  Term,  18  8.] 

t  Arthur  J.  Wenham  v.  M.  N.  Campbell  et  al. 

C.  purchased  a  stock  of  goods  of  W.,  and  to  secure  the  payment  of  the  pur- 
chase money  executed  a  mortgage  on  premises  owned  by  him  under  an 
assignment  of  a  land  contract  C.  afterwards  formed  a  partnership  with 
R.  and  R.  in  the  sale  of  the  goods  purchased.  Subsequently  the  goods 
were  resold  to  W.  by  the  partnership,  the  latter  receiving  the  said  notes 
and  mortgage  of  C.  in  payment.  R.  afterwards  by  indorsement  of  the 
firm  name,  transferred  two  of  the  mortgaged  notes  to  the  plaintiff,  who 
was  a  creditor  of  the  partnership,  in  payment  of  a  debt  due  plaintiff  from 
the  partnership.  C.  thereafter  assigned  the  land  contract  to  his  brother, 
who  paid  the  remainder  of  purchase  money  due  on  the  contract,  and  re- 
ceived a  deed  from  the  vendor  of  the  contract,  and  made  valuable  improve- 
ments upon  the  premises.  The  action  is  for  a  foreclosure  of  the  mortgage. 
The  court,  in  determining  the  rights  of  the  respective  parties,  Held: 

1.  That  R.,  as  a  member  of  the  partnership,  has  authority  to  sign  the  notes 

and  mortgages  in  payment  of  a  partnership  debt,  and  that  the  plaintiff 
obtained  a  perfect  title  to  the  same. 

2.  That  the  making  of  the  mortgage  by  C,  operated  as  an  assignment  of  the 

equitable  interest  which  he  had  in  the  property,  and  the  subsequent  as- 
signment of  the  contract  operated  to  transfer  what  remained  of  his  inter- 
est in  the  property. 

3.  The  plaintiff  being  the  owner  of  the  prior  equity,  it  must  prevail ;  and 

from  the  proceeds  of  sale  the  assignee  of  the  contracts  is  first  entitled  to 
be  reimbursed  for  money  paid  as  the  balance  due  on  contract,  less  value 
of  rents  and  profits.— [Ed.  Law  Reporter] 

tDeclslon  of  the  district  court  upon  an  action  to  foreclose  the  mortgage  upon  which 
this  action  was  brought  and  involving  the  facts  herein,  is  found  in  Wiggins  v.  Campbell, 
2Clev.,122. 
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Barber,  J. 

This  is  an  action  to  foreclose  a  mortgage  executed  by  the  de- 
fendant, M.  N.  Campbell,  on  certain  premises  described  in  the  peti- 
tion to  secure  the  payment  of  four  promissory  notes  of  $1,000  each, 
the  purchase  price  of  a  stock  of  groceries  bought  by  said  Campbell 
of  one  M.  D.  Wiggins,  who  was  the  payee  of  the  notes.  The 
notes  were  payable  in  July,  1874,  January,  1875,  July,  1875,  and 
January,  1876,  respectively.  The  mortgage  was  given  by  M.  N. 
Campbell  on  the  1st  day  of  January,  1874,  upon  certain  premises 
in  which  he  was  the  owner  of  an  equitable  interest  by  virtue  of  an 
assignment  of  a  land  contract,  upon  which  he  had  paid  a  part  of 
the  purchase  money,  and  made  valuable  improvements  upon  the 
premises.  The  mortgage  was  duly  recorded.  After  this  transac- 
tion the  defendant  Campbell  entered  into  partnership  with  two  men 
in  carrying  on  the  grocery  business.  Before  this  subsequent  trans- 
action one  of  the  notes  was  paid,  leaving  three  notes  unpaid.  Pre- 
vious to  the  final  transactions  the  second  note  became  due  at  one  of 
the  national  banks,  in  the  city  of  Cleveland.  The  parties  resided 
in  Newburgh.  For  the  purpose  of  taking  up  this  one  note  when  it 
matured,  Campbell,  with  the  defendants  Runals  and  Wiggins,  as 
indorsers,  executed  a  note  to  the  South  Cleveland  bank  for  the  sum 
of  $1,000.  The  money  was  obtained,  and  the  former  note  was  taken 
to  the  South  Cleveland  bank,  and,  as  the  court  finds  the  fact  to 
be,  was  left  there  as  collateral  security  for  Runals  and  Wiggins  on 
the  indorsement  on  Campbell's  note,  the  money  being  borrowed  by 
Campbell.  Subsequent  to  that  transaction,  in  December,  1874,  th^se 
parties,  M.  N.  Campbell,  Rockefeller  and  Runals,  who  were  part- 
ners in  this  business,  and  joint  owners  of  the  store,  sold  it  back  to 
Wiggins,  who  held  the  two  notes,  and  in  part  payment  took  back 
the  two  notes  and  the  mortgage.  M.  N.  Campbell  claims  that  in 
this  sale  these  two  notes  were  to  be  returned  to  him  as  his  property 
and  thereby  paid.  The  other  parties  claim  that  the  two  notes 
became  the  property  of  the  firm,  being  bought  with  firm  property. 
The  plaintiff,  Arthur  J.  Wenham,  being  a  creditor  of  this  firm, 
called  on  the  firm  for  his  pay.  One  of  the  members  of  the  firm, 
who  had  obtained  possession  of  those  notes,  turned  over  those  notes 
and  mortgage  to  this  plaintiff  in  payment  of  the  debt  due  from  the 
firm.  When  the  sale  was  made  and  the  notes  transferred  by  Wig- 
gins, he  indorsed  his  name  upon  the  notes,  so  that  he  became  an  in- 
dorser;  and  then  the  firm  name  of  Campbell,  Rockefeller  &  Runals 
was  indorsed  upon  the  back  of  the  note,  and  they  are  made  defend- 
ants in  this  case  as  indorsers. 

Now,  it  is  claimed  by  the  defendant  Campbell  in  this  case  that 
these  notes  were  obtained  by  Runals  by  fraud;  that  by  the  contract 
they  were  to  come  directly  to  him.  Now,  I  find  the  fact  to  be,  and 
I  have  no  doubt  as  to  the  evidence  in  the  case,  that  these  notes  be- 
came the  property  of  the  firm  of  Campbell,  Rockefeller  &  Runals, 
and  either  of  the  parties  was  entitled  to  the  possession.  At  the 
time  the  transfer  was  made  Campbell  seemed  to  have  been  detained 
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somewhere  else  by  sickness,  and  Wiggins  called  the  attention  of 
Runals  to  the  fact  that  he  ought  to  take  possession  of  those  notes, 
and  without  any  agreement,  possibly,  about  it,  he  did  take  posses- 
sion of  them  and  turned  them  over  to  Wenham  in  payment  of  a 
firm  debt. 

It  is  said  that  Runals  had  no  interest  in  this  firm  property — 
never  had  paid  into  the  firm  but  a  small  sum,  $125,  and  took  out 
$150  more  than  he  paid  in,  and  that  Rockefeller  had  but  a  very 
small  interest  in  the  firm  property.  So  far  as  the  evidence  before 
the  court  is  concerned,  they  were  clearly  partners  in  the  concern, 
whatever  their  mutual  liabilities,  one  to  the  other,  may  have  been. 
That  is  not  for  the  court  to  dispose  of  in  this  case.  In  the  opinion 
of  the  court  the  mortgage  was  rightfully  turned  over  to  Wenham, 
and  he  became  the  rightful  owner. 

A  written  agreement,  appointing  Runals  the  agent  of  the  firm 
for  the  purpose  of  closing  up  its  business,  was  introduced  in  evi- 
dence. I  do  not  find  in  it  any  such  general  terms  as  would  convey 
authority  to  him  to  dispose  of  this  paper.  If  the  paper  had  not 
been  drawn  I  think  he  Could  have  done  it  just  as  well;  so  that  it 
does  not  materially  strengthen  the  plaintiff's  case  nor  detract  from  it. 

It  is  said  another  paper  was  drawn  up  in  which  these  notes 
were  expressly  excepted,  but  the  parties  did  not  assent  to  it.  The 
evidence  clearly  shows,  while  there  was  some  controversy  at  the 
time  as  to  whether  Campbell  should  not  have  these  two  notes  that 
he  afterwards  acquiesced ;  so  that  I  have  no  doubt  the  plaintiff  ob- 
tained a  good  title  to  this  mortgage. 

The  more  difficult  questions  in  the  case  arise  upon  the  consider- 
ation of  the  rights  of  the  respective  parties.  M.  N.  Campbell 
seems  to  have  been  in  failing  circumstances  at  that  time,  and  when 
he  found  this  note  and  mortgage  had  gone  into  the  possession  of 
Mr.  Wenham,  he  sold  his  interest  in  this  real  estate  made — an  as- 
signment of  the  land  contract  to  his  brother,  living  then  in  Iowa. 
I  think  there  is  no  doubt  from  the  proof  that  his  brother  paid  full 
consideration  for  the  property.  There  is  some  suspicion  thrown 
over  the  acts  of  these  parties,  but  I  think  the  preponderance  of  the 
proof  is  that  he  paid  full  value  for  the  property  and  took  an  assign- 
ment of  the  land  contract — paid  the  balance  due  upon  land  contract 
and  took  a  deed  directly  to  himself.  The  Payne  brothers,  who 
were  the  holders  of  the  legal  title,  made  a  deed  to  William  Camp- 
bell, the  brother  of  M.  N.  The  question  arises,  what  are  the 
rights  of  these  parties  in  respect  to  this  real  estate?  Whether  this 
mortgage  attaches  as  a  lien  to  this  real  estate;  whether  William 
Campbell,  who  claims  to  own  this  property,  is  entitled  to  it.  After 
a  careful  examination  of  the  questions  in  this  case,  I  am  satisfied 
that  the  making  of  the  mortgage  by  M.  N.  Campbell  was  an  assign- 
ment of  the  equitable  intent  which  he  had  in  that  property.  That 
was  its  effect.  It  did  not  attach  as  a  mortgage  to  the  real  estate. 
The  case  of  Churchill  v.  Little,  23  O.  S.,  is  a  point,  and  decisive 
of  this  case.     Wiggins,  by  the  mortgage,  took  an  assignment  of 
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the  equitable  interest  of  M.  N.  Campbell.  Subsequent  to  this 
mortgage  an  assignment  of  the  land  contract  was  made  to  William 
Campbell,  and  by  that  assignment  he  took  simply  what  was  left  of 
his  brother's  interest  in  that  property.  The  person  who  takes  an 
assignment  of  an  equitable  interest  stands  in  the  place  of  his 
assignor.  Where  two  persons  have  an  equity,  the  priority  equity 
must  prevail.  The  condition  of  the  parties  is  simply  this,  that 
Wenham  owes  the  prior  equity  in  this  case,  and  on  foreclosure 
there  should  be  allowed  to  William  Campbell,  out  of  the  proceeds 
ol  sale,  the  amount  which  he  paid  to  Payne  brothers  for  the  legal 
title — the  balance  due  on  the  contract — less  the  value  of  the  rents 
and  profits,  for  the  time  he  has  been  in  possession  of  the  premises. 

J.  J.  Carran  for  Wenham;  Tyler  &  Dennis  for  Wiggins  and 
Runals,  Peck,  Critchifield,  and  Henderson  &  Cline  for  Campbell. 


♦FUGITIVE  FROM  JUSTICE.  *5I 

[Cuyahoga  Common  Pleas,  January  Term,  1878.] 

AT  CHAMBERS. 

fFRANcis  A.  Nolze  v.  John  M.  Wilcox,  Sheriff. 

1,  In  a  proceeding  on  habeas  corpus,  for  the  discharge  of  a  prisoner  from 

arrest  on  a  warrant  of  extradition  issued  by  a  governor  in  compliance 
with  the  requisition  of  a  governor  of  another  state,  parol  evidence  is 
admissible  to  show  that  there  had  been  no  such  actual  presence  of  the 
accused  in  the  demanding  state. 

2.  In  order  that  a  person  may  be  classed  as  a  fugitive    from  justice,  the 

commission  of  the  criminal  act  with  which  he  is  charged,  must  have 
been  committed  by  him  in  the  state  that  charges  him  with  the  act  In 
other  words,  he  must  have  come  bodily  within  the  jurisdiction  and  un- 
der the  power  of  their  laws  at  the  time  he  committed  the  offense. 

McMath,  J. 

A  demand  has  been  made  upon  the  governor  of  Ohio  for 
the  arrest  of  one  Francis  A.  Nolze.  This  demand,  it  appears,  was 
made  by  the  governor  of  New  York,  under  and  by  virtue  of  the 
constitution  and  laws  of  the  United  States.  It  appears  from  the 
demand  of  the  governor  of  the  state  of  New  York,  that  Francis  A. 
Nolze  is  charged  with  the  commission  of  a  crime  in  that  state;  and 
it  further  appears  from  the  demand  made  by  the  governor  of  New 
York,  that  it  has  been  represented  to  the  governor  of  the  state  of 
New  York  that  Francis  A.  Nolze  has  fled  from  the  justice  of  that 
state  and  is  n«;W  in  the  state  of  Ohio.  Upon  the  presentation  of 
the  demand  of  the  governor  of  New  York  to  the  governor  of  Ohio, 
the  latter  issued  his  warrant,  which  reads  as  follows: 

"Whereas,  A  requisition  has  been  made  upon  me  by  the  gov- 
ernor of  the  state  of  New  York  for  the  surrender  of  the  body  of 
Francis  A.   Nolze,  a  fugitive  from  the  said  state  of   New  York, 

t  Judgment  affirmed  by  the  Supreme  Court,  34  O.  S.,  520. 
*  For  page  52,  see  end  of  this  case. 
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charged  with  the  crime  of  obtaining  goods  by  false  pretenses,  as 
appears  by  a  copy  of  an  indictment,  which,  duly  certified  as  au- 
thentic has  been  filed  in  the  executive  department.     Therefore,  I  do 

hereby  command  you  forthwith  to  arrest  said  Francis  A.  Nolze 
(addressed  to  the  sheriff  of  Cuyahoga  county  )  and  bring  him  be- 
fore any  judge  of  the  court  of  common  pleas  in  this  state,  in  whose 
district  or  jurisdiction  such  person  so  charged  may  be  found,  to  be 
examined  upon  said  charge,  and  otherwise  dealt  with  as  provided 
by  law.  Of  this  warrant,  you  will,  with  your  proceedings  thereon, 
make  due  return  according  to  law." 

It  appears  that  by  virtue  of  this  warrant  the  sheriff  of  Cuya- 
hoga county  arrested  the  said  Nolze,  and  made  return  of  the  writ 
to  a  judge  of  the  court  of  common  pleas  of  this  county,  as  he  was 

required  by  law  to  do. 

Primarily  this  case  came  before  me  upon  a  hearing  under  the 
statute  which  I  will  now  read:  "That  whenever  the  executive  au- 
thority of  any  other  state  or  territory  of  the  United  States  shall 
demand  any  person  found  in  this  state  as  a  fugitive  from  such  state 
or  territory,  and  shall,  moreover,  produce  with  such  demand  a 
copy  of  the  indictment  found  or  affidavit  made  before  a  magistrate 
of  the  state  or  territory,  charging  the  person  demanded  with  having 
committed  treason,  felony,  or  other  crime  within  such  state  or  terri- 
tory, duly  certified  as  authentic  by  the  governor  or  chief  magistrate 
of  the  state  or  territory  froni  whence  the  person  so  charged  has 
fled,  it  shall  be  the  duty  of  the  governor  to  issue  a  warrant  to  the 
sheriff  of  the  county  in  which  such  person  so  charged  may  be 
found,  commanding  him  forthwith  to  arrest  and  bring  such  person 
before  any  judge  of  the  supreme  court  or  any  judge  of  the  court  of 
common  pleas  in  this  state,  in  whose  district  or  jurisdiction  such 
person  so  charged  may  be  found,  to  be  examined  on  said  charge." 
The  charge  made  in  the  city  and  county  of  New  York  is  made 
by  the  presentation  of  an  indictment  by  the  grand  jury  of  the  city 
and  county  of  New  York.  That  is  the  predicate  upon  which  the 
demand  upon  the  governor  of  Ohio  by  the  governor  of  New  York, 
is  based.  A  certified  copy  of  that  indictment  must  follow  the  re- 
quisition, or  demand;  but  when  the  governor  of  the  state  of  New 
York  reaches  that  point  of  the  proceeding  the  organic  law  of  the 
republic  speaks:  "A  person  charged  in  any  state  with  treason, 
felony,  or  other  crime,  who  shall  flee  from  justice,  and  be  found  in 
-3  another  *state,  shall  on  demand  of  the  executive  authority  of 
the  state  from  which  he  fled,  be  delivered  up,  to  be  removed  to 
the  state  having  jurisdiction  of  the  crime.  So  that  the  mere  find- 
ing of  an  indictment  by  the  grand  jury  of  the  city  and  county  of 
New  York  would  not  of  itself  be  the  predicate  for  the  demand  upon 
the  governor  of  the  state  of  Ohio  for  the  surrender  of  Nolze.  But 
the  governor  of  New  York  says  it  has  been  represented  to  him  that 
Francis  A.  Nolze  has  fled  from  the  justice  of  the  state  of  New 
York,  and  is  now  in  the  state  of  Ohio.  It  was  not  represented  to 
him  by  the  indictment,  nor  was  it  represented  by  the  affidavit  which 
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was  made  charging  the  commission  of  the  crime,  but  by  a  separate 
and  independent  affidavit  accompanying  the  indictment,  that  the 
party  named  in  that  indictment  has  fled  from  the  state  of  New 
York.  In  the  absence  of  the  affidavit  that  the  person  has  fled  from 
the  state  of  New  York  the  demand  upon  the  governor  of  Ohio 
would  not  be  a  sufficient  demand.  There  must  be  some  proof 
offered,  not  only  to  the  governor  of  New  York,  but  also  the  gover- 
nor of  Ohio,  that  the  party  charged  with  the  commission  of  the 
offense  in  the  state  of  New  York  has  fled  from  that  state.  This 
necessarily  raises  the  question,  which  was  discussed  quite  at  length 
by  counsel,  who  have  been  heard  at  length  upon  every  conceivable 
point  raised  by  this  proceeding,  whether  any  paper,  in  plain  terms, 
that  may  be  issued  by  the  executive  of  any  state  is  conclusive  as  to 
the  facts  therein  set  forth.  The  executives  of  the  several  states  of  the 
American  union,  in  their  respective  jurisdictions,  like  the  most  in- 
ferior officers,  are  subject  to  the  laws  of  the  land.  This  is  a  govern- 
ment of  law;  a  government  of  checks  and  balances,  hence  it  fol- 
lows, "as  the  night  the  day,"  that  the  law  of  the  land  and  not  any 
officer,  is  supreme.  The  act  of  the  governor  of  Ohio,  in  this 
matter,  as  in  many  others,  may  be  made  the  subject  of  examina- 
tion and  adjudication  in  the  courts  authorized  by  the  constitution 
of  the  state  of  Ohio,  to  the  same  extent  as  if  the  act  had  been  per- 
formed by  a  township  or  county  officer.  Then  the  question  arises 
what  is  meant  by  the  legislation  of  1875?  Before  proceeding  to 
consider  that  question  I  propose  briefly  to  call  attention  to  the  legis- 
lation of  congress  upon  this  subject,  because  the  organic  act  of  the 
republic  does  not  execute  itself.  That  clause  of  the  constitution  of 
the  United  States  which  I  a  moment  ago  read,  can  not  execute  it- 
self. There  must  be  agents,  officers — some  person  designated  by 
law  to  carry  its  provisions  into  effect.  "Whenever  the  executive 
authority  of  any  state  or  territory  demands  any  person  as  a  fugitive 
from  justice  of  the  executive  authority  of  any  state  or  territory  to 
which  such  person  has  fled,  and  produces  a  copy  of  an  indictment 
found,  or  an  affidavit  made  before  a  magistrate  of  any  state  or  terri- 
tory, charging  the  person  demanded  with  having  committed  trea- 
son, felony,  or  other  crime,  certified  as  authentic  by  the  governor 
or  chief  magistrate  of  the  state  or  territory  from  whence  the  person 
so  charged  has  fled,  it  shall  be  the  duty  of  the  executive  authority 
of  the  state  or  territory  to  which  such  person  has  fled  to  cause  him 
to  be  arrested  and  secured,  and  to  cause  notice  of  the  arrest  to  be 
given  to  the  executive  authority  making  such  demand,  or  to  the 
agent  of  such  authority  appointed  to  receive  the  fugitive,  and  to 
cause  the  fugitive  to  be  delivered  to  such  agent  when  he  shall  ap- 
pear* * — substantially,  if  you  please,  the  identical  language  of  the 
first  section  of  the  act  of  March  23,  1875.  Before  the  adoption  of 
this  statute,  it  is  manifest,  on  a  moment's  reflection,  that  the  exe- 
cutive of  the  state  of  Ohio,  for  the  time  being,  in  the  determina- 
tion under  the  laws,  exercises  judicial  functions.  He  must  deter- 
mine the  fact  or  facts  upon  the  proof  submitted.     But  the  legisla- 
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ture  of  Ohio,  for  very  wise  reasons,  I  think,  enacted  a  statute  that, 
while  it  does  not  take  from  the  executive  the  purely  ministerial  part 
of  his  office,  has  determined  that  the  tribunals  known  to  the  con- 
stitution and  laws  of  the  state  shall  determine  the  legal  questions  if 
any  are  raised  and  not  that  the  governor  of  Ohio  shall  determine 
them. 

Before  the  adoption  of  this  statute  if  the  governor's  order  of 
arrest  was  issued  and  placed  in  the  hands  of  the  sheriff  he  was- 
directed  immediately  to  deliver  the  party  to  the  agent  of  the  gov- 
ernor who  made  the  demand;  and  if  the  citizen  was  so  far  beyond 
the  reach  of  the  courts  of  his  state  that  he  could  not  make  applica- 
tion for  the  writ  of  habeas  corpus  to  have  the  question  tested,  he 
might  have  been  taken  out  of  the  state  without  first  having  the- 
question  whether  he  was  the  proper  subject  of  extradition,  judi- 
cially determined.  The  law,  being  constantly  jealous  of  the  rights 
of  the  citizen,  and  aiming  and  endeavoring  to  be  exactly  just  to  all, 
has  not  only  thrown  this  safeguard  around  the  citizen,  but  has  im- 
posed upon  a  judge  of  the  supreme  court,  or  of  the  court  of  com- 
mon pleas  the  absolute  duty  of  making  an  examination. 

Now,  I  must  say,  frankly,  that  when  I  had  my  attention  first 
called  to  the  opinion  of  Judge  Avery,  a  hasty  reading  of  it  and 
hasty  reading  of  this  statute,  led  me  to  the  conclusion  that  Judge 
Avery's  opinion  is  the  correct  one;  but  I  must  say  now  that  I  differ 
in  toto  from  him.  This  examination  is,  to  all  intents  and  purposes, 
an  examination  in  pursuance  of  the  writ  of  habeas  corpus  without 
it.  The  order  of  arrest  issued  by  the  governor  is  not,  in  any  sense 
of  the  word,  conclusive  of  the  rights  of  the  citizen.  It  may  be 
examined  into.  If  the  judge  should  discover  that  upon  the  face  of 
the  warrant  it  was  defective  or  illegal  he  may  order  the  discharge 
of  the  party;  or  he  may  hold  the  party  and  require  all  the  proof 
that  was  submitted  to  the  governor  to  be  brought  before  him,  to 
enable  him  to  make  the  judicial  examination  that  the  law  imposes 
upon  him. 

Now,  it  will  be  observed  that  in  the  Hamilton  county  case — the 
Rothchild  case — with  Judge  Avery  it  was  only  a  question  of  iden- 
tity. It  is  the  governor's  duty,  in  a  proper  case,  to  issue  this  war- 
rant, he  cannot  withhold  it;  but  the  legislature  has  declared  that 
the  court  shall  determine  whether  the  party  arrested  is  the  party 
named  in  the  writ.  We  are  furthermore  to  ascertain  whether  the 
party  did  flee  from  justice.  We  will  not  stop  to  inquire  whether 
he  committed  a  crime  in  the  state  of  New  York.  That  has  been 
quasi  adjudicated  by  the  proper  authorities  of  the  city  and  county 
of  New  York,  charging  this  man,  in  the  form  of  an  indictment, 
with  the  commission  of  a  crime  known  to  the  laws  of  the  state  of 
New  York.  There  is  no  obligation  resting  upon  the  judge  at 
Chambers,  in  hearing  an  application  of  this  kind,  to  determine 
5  -      whether  the  crime  was  committed  *in  the  state  of  New  York. 

The  court  cannot  stop  to  inquire  whether  the  party  is  guilty 
or  innocent  of  the  charge;  but  it  becomes  the  duty  of  the  court  to 
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inquire  whether  the  party  fled  from  justice  in  the  state  of  New 
York. 

Now,  the  hearing  of  this  matter,  going  hand  in  hand  with  the 
allowance  of  the  writ  of  habeas  corpus,  presented  to  counsel,  and, 
doubtless,  to  many  others,  a  very  novel  proceeding.  It  was  claimed 
here  in  argument  by  counsel,  that  the  writ  of  habeas  corpus  could 
not  be  issued  while  this  prisoner  was  in  custody  or  during  the  ex- 
amination before  this  court.  I  need  not  stop  to  inquire  whether 
there  is  any  conflict  between  this  legislation  snd  the  general  act 
providing  for  the  writ  of  habeas  corpus.  It  is  sufficient  to  say  that 
there  is  no  power  in  this  state  that  can  stay  that  writ.  In  a  certain 
exigency  the  writ  of  habeas  corpus  may  be  suspended.  That  exi- 
gency has  not  arisen.  It  is  sufficient  for  the  court  to  know  that 
that  writ  by  the  executive  authority  of  the  state,  has  not  been  sus- 
pended. When  applied  for,  upon  a  proper  showing,  it  must  be 
granted.  All  the  discussion  about  the  hearing  under  this  statute 
and  the  allowance  of  the  writ  of  habeas  corpus  by  another  judge  of 
this  court  was  regarded  by  myself,  at  this  time,  as  a  useless  waste 
of  time,  for  it  settles  nothing.  I  have  no  power  to  suspend  the 
writ.  If  there  is  a  conflict  of  law  presented,  it  may  become  neces- 
sary for  the  court  to  determine  the  question  of  conflict,  but  that  is 
not  here. 

Counsel  upon  both  sides  seem  to  have  had  the  impression  that 
they  were  Kmited  in  the  examination  to  this  statute,  and  perhaps, 
upon  the  one  side  thought,  as  a  greater  safeguard,  they  would  apply 
for  the  writ  of  habeas  corpus.  With  their  motivel  have  nothing  to  do, 
but  we  find  both  before  us. 

The  question  now  is,  whether  the  court  can  dispose  of  this 
matter  under  the  statute,  or  whether  it  must  be  disposed  of  under 
the  writ  of  habeas  corpus.  I  think  the  statute  itself  is  sufficient, 
but  without  giving  any  further  reasons,  will  simply  say:  It  is 
claimed  on  behalf  of  those  who  are  resisting  the  writ  of  habeas  cor* 
pus  that  this  crime  was  committed  in  the  state  of  New  York. 
Counsel  objected  to  the  admissibility  of  testimony.  The  objection 
was  overruled  and  testimony  was  heard  under  the  proceedings  in 
habeas  corpus. 

That  is  where  we  stood  precisely,  at  that  moment;  but  I  can- 
not see  why  all  the  testimony  that  was  heard  could  not  have  been 
heard  under  the  statute.  The  question  arises  now  not  whether  this 
man  committed  an  offense  in  the  state  of  New  York,  but  whether  at 
the  time  of  the  commission  of  the  offense  he  was  in  the  state  of 
New  York.  Those  resisting  the  habeas  corpus  claim,  as  matter  of 
law,  that  the  relator  while  bodily  in  the  state  of  Ohio,  and  in  the 
city  of  Cleveland,  did  obtain  property  by  false  pretenses  in  the  state 
of  New  York;  and  authorities  were  cited  that  leaned  somewhat,  in 
fact,  pretty  strongly  in  one  instance  toward  that  view  of  the  case — 
that  a  party  might  be  in  the  state  of  Ohio  and  at  the  same  time  com- 
mit this  offense  in  the  state  of  New  York — remaining  bodily  pres- 
ent in  the  state  of  Ohio.     I  apprehend  that  upon  a  review  of  the 
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authorities  it  would  be  found  that  while  the  conversation,  agree- 
ment or  understanding  that  was  talked  of  and  considered  in  the 
state  of  Indiana  and  c&rried  into  effect  in  the  state  of  New  York, 
that  there  was  a  bodily  presence  of  the  perpetrator  of  the  act  within 
the  jurisdiction  of  the  state  of  New  York,  either  in  person  or  by 
his  agent  who  was  co-operating  with  him;  hence  the  court  there 
very  properly  held  that  the  act  was  committed  in  the  state  of  New 
York. 

I  find,  however,  upon  an  examination  of  the  authorities  in  the 
state  of  New  York,  and  the  authorities  of  the  western  states,  there 
is  a  very  great  contrariety  of  view  upon  this  question.  I  can  very 
readily  comprehend  the  motive  underlying  these  decisions  of  the 
New  York  judges  and  see  where  they  tend.  While  they  are  tend- 
ing in  the  direction  that  a  man  may  constructively  commit  an 
offense  of  this  kind  in  the  state  of  New  York,  the  western  authori- 
ties take  the  ground,  in  plain  terms,  that  there  must  be  an  actual 
presence  in  the  state  when  the  offense  was  committed.  The  com- 
mercial and  trading  classes  of  New  York  live  in  a  metropolitan 
city.  It  is  our  money  center,  and  the  great  trade  center  of  the 
continent.  Every  state  in  the  union  pays  duty  to  New  York. 
Every  state  in  the  union  sends  merchants  and  trading  classes  to 
New  York  to  buy.  Their  policy  would  be  to  enlarge  their  jurisdic- 
tion— spread  their  power  over  greater  territory  than  the  state  of 
New  York.  There  is  a  constant  tendency  in  some  of  their  decis- 
ions, not  only  upon  this,  but  other  questions  of  a  commercial 
character,  toward  consolidation  and  a  strengthening  of  the  laws  of 
the  state  of  New  York,  to  be  able  to  reach  out  anywhere  and  every- 
where to  catch  somebody  who  owes  them  something.  But  the 
naked  legal  rights  of  the  citizen  is  not  to  be  determined  by  the 
amount  of  money  he  may  owe,  nor  by  the  nature  and  character  of 
his  contract.  If  he  is  charged  with  the  commission  of  a  criminal 
act;  the  act  must  have  been  committed  by  him  in  the  state  that 
charges  him  with  the  act,  in  other  words,  he  must  have  come  bod- 
ily within  the  jurisdiction  and  under  the  power  of  their  law  at  the 
time  that  he  committed  the  offense.  I  need  not  cite  a  large  number 
of  very  well  considered  authorities  upon  this  point.  Counsel  upon 
both  sides  are  familiar  with  them.  It  seems  to  me  a  moment's  ex- 
amination of  the  organic  act  of  the  republic  would  show-— 
"Charged  with  treason,  felony,  or  other  crime,  who  shall  flee." 
That  is  an  act  on  his  part.  He  must  flee  from  justice.  He  must 
escape,  get  away  from.  Now,  how  could  it  be  said  he  had  fled 
from  a  place  if  he  had  never  been  there?  How  could  it  be  said 
that  a  man  could  steal  a  horse  in  New  York,  he  remaining  all  the 
time  in  Ohio?  He  must  have  been  within  the  state  of  New  York. 
He  must  have  been  amenable,  for  the  time  being,  to  her  laws.  He 
must  have  committed  the  act  complained  of,  and  after  the  commis- 
sion of  the  act,  there  must  be  a  fleeing.  He  must  be  found  domi? 
ciled  for  the  time  being,  in  another  state. 
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Now,  the  question  is  whether  the  court  would  hear  proof  to 
show  whether  this  party  was  actually  in  the  state  of  New  York  at 
the  time.  Accompanying  the  requisition  of  the  governor  of  New 
York  is  found  this  affidavit:  ' 'Louis  F.  Metzgar,  being  duly  sworn, 
deposes  and  says:  that  he  knows  Francis  A.  Nolze' ' — the  indict- 
ment says,  Francis  A.  Nolze,  of  the  1st  ward  of  the  city  of  New 
York.  Well,  he  maybe  tnere — "That  the  said  Francis  A.  Nolze 
was,  on  the  28th  day  of  February,  1878,  indicted  for  the  crime  of  ob- 
taining goods  by  false  pretenses;  that  before  being  arrested  the  said 
Francis  A.  Nolze  fled  from  the  state  of  New  York,  and  is  now  a 
fugitive  from  justice  at  Cleveland,  in  the  state  of  Ohio."  Now, 
that  is  not  the  predicate  upon  which  the  governor  of  the  state 
issued  his  requisition.  The  indictment  is  that  paper.  But  before 
he  could  make  the  demand  upon  the  governor  of  the  state  of  Ohio, 
he  had  to  have  some  proof  tending  to  show  that  the  man  fled,  else 
it  would  be  useless  to  make  the  demand.  We  have  been  told  that 
we  can  not  hear  proof  as  to  whether  the  party  has  fled.  Now,  if 
Francis  A.  Nolze  was  not  in  the  state  of  New  York  at  the  time  of 
the  commission  of  the  offense,  in  fact,  and  did  not  flee  from  justice 
from  the  state  of  New  York,  I  should  like  to  know,  if  the  theory 
of  Judge  Hord  be  correct,  about  reaching  out  in  Cleveland  and 
obtaining  goods  by  false  pretenses  in  the  state  of  New  York,  why 
that  manj;  is  not  guilty  of  perjury  in  the  state  of  Ohio?  Why  does 
not  that  affidavit  lollow  him,  on  the  one  hand,  just  as  well  as  the 
pretenses,  it  is  claimed,  follow  the  other?  This  affidavit  is  contra- 
dicted by  volumes  of  proof  showing  that  he  was  not  only  not  in 
the  state  of  New  York  at  that  time,  but  that  he  had  not  been  there 
for  months  previous;  that  he  did  not  flee  from  the  state  of  New 
York  neither  on  the  21st  of  July,  nor  on  the  25th  day  of  July,  1877, 
and  that  he  had  not  been  there  since  those  days.  Then  how  could 
he  have  fled  from  justice  after  the  finding  of  that  indictment?  I 
do  not  stop  to  inquire  whether  the  charge  is  true  or  false.  It  is  not 
the  duty  of  the  court  to  do  that;  but  we  have  a  right  to  inquire 
into  all  of  the  facts.  Before  we  can  order  the  surrender  or  extra- 
dition of  a  citizen  we  must  know  that  he  is  the  party  charged  with 
the  commission  of  the  offense;  we  must  know  that  he  was  in  the 
state  at  the  time  the  act  was  committed.  We  must  know  that  after 
committing  the  act  he  actually  fled  from  the  state  and  escaped  the 
justice  of  that  state. 

It  is  claimed  here  that  this  order  of  arrest  does  not  charge  a 
crime.  It  says  "charged  with  the  crime  of  obtaining  goods  by 
false  pretenses.' *  It  is  not  necessary  for  the  court,  at  this  time,  to 
psss  upon  thfit  question.  I  find  that  under  the  authority  of  Judge 
McLain,  and  numerous  other  authorities  that  are  cited  here,  that 
the  court,  sitting  at  Chambers,  under  the  habeas  corpus^  has  a  per- 
fect right,  and  it  is  the  duty  of  the  court,  not  only  to  inquire  about 
this  paper,  but  to  go  behind  it.  That  is  what  I  have  been  doing. 
I  not  only  rely  upon  this  paper,  but  go  behind  it — bring  in  array 
every  act,  except  the  acts  charged  in  the  indictment. 
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It  is  claimed  here  that  this  does  not  describe  a  crime  known 
to  the  laws  of  Ohio;  that  it  does  not  import  a  crime  to  obtain  goods 
by  false  pretenses.  Upon  an  examination  of  the  statute  of  the 
state  of  New  York,  I  find  that  the  obtaining  of  goods  by  false  pre- 
tences is  not  a  crime,  but  that  the  obtaining,  with  the  intent  to 
cheat  and  defraud,  constitute  the  crime.  But  I  do  not  dispose  of 
this  case  upon  that  question,  as  I  find  enough  in  it  to  let  that  ques- 
tion remain  open  and  give  no  further  opinion  upon  it.  I  will  sim- 
ply say,  that  as  I  am  not  preclude  under  this  statute,  from  examin- 
ing into  every  step  of  the  executives  of  both  of  these  states,  nor 
precluded  from  hearing  testimony  in  the  proceedings  upon  habeas 
corpus,  I  declare  and  order  the  relator  to  be  discharged  from  cus- 
tody; that  his  detention  is  illegal. 

J.  W.  Heisley,  H.  McKinney  for  Nolze;  J.  K.  Hord,  S.  M. 
Eddy  for  sheriff. 


52  *  PLEDGE. 

[Cuyahoga  Common  Pleas,  1878.1 

John  C.  Lester  v.  L.  Hieman  &  Co. 

The  mere  agreement  between  a  pledgor  and  a  pledgee  that  the  latter  may 
sell  the  property  at  either  public  or  private  sale,  does  not  authorize  the 
pledgee  to  sell  without  giving  notice  to  the  pledgor,  so  that  he  may 
have  an  opportunity  to  redeem. 

Prentiss,  J. 

The  question  raised  by  the  demurrer  in  this  case,  is  whether 
or  not  the  pledgee  of  property  can  sell  the  pledge  without  first  giv- 
ing notice  to  the  pledgor  that  he  is  about  to  sell  it,  that  the  pledgor 
may  have  an  opportunity  to  redeem.  I  think  it  is  the  duty  of  the 
pledgee  to  give  that  notice  before  he  can  sell,  although  there  is  a 
contract  between  the  pledgor  and  pledgee  that  the  latter  may  sell 
the  property  at  either  public  or  private  sale,  there  being  no  agree- 
ment to  waive  notice.  Reno  for  plaintiff;  Young  &  Green  for 
defendant. 


59  ^ASSESSMENTS. 

[Cuyahoga  District  Court,  March  Term,  1878.] 

Daniel  Hammond  v.  Frederick  W.  Pelton,  Treasurer. 

Watson,  Hale  and  Tibbals,  JJ. 

1.  The  mere  fact  of  petitioning  for  a  street  improvement  does  not  estop 

one  to  claim  that  the  assessment  exceeds  twenty  five  per  cent,  and  that 
an  annual  installment  exceeds  ten  per  cent,  of  the  value  of  the  land. 

2.  When  an  installment  of  an  assessment  is  found  to  exceed  ten  per  cent. 

of  the  land,  the  excess  may  be  adjudged  against  the  following  years. 
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TlBBALS,  J. 

This  case  comes  into  this  court  on  appeal  from  the  judg- 
ment of  the  court  of  common  pleas  in  which  the  petition  was  dismiss- 
ed. The  petition,  however,  has  been  amended  since  the  appeal  to 
this  court;  so  that  it  presents  a  different  question  from  that  pre- 
sented in  the  court  below. 

The  plaintiff  seeks  to  restrain  the  collection  of  two  assessments 
made  for  the  improvement  of  Superior  street.  He  sets  up,  that  he 
is  the  owner  of  a  certain  piece  of  land  in  what  was  formerly  East 
Cleveland  and  the  township  just  outside,  being  a  tract  of  land  of 
some  29  or  30  acres;  that  within  the  old  village  of  East  Cleveland 
was  a  little  piece  of  his  land  containing  about  one  acre  and  a  half. 
He  says  that  proceedings  were  instituted  by  the  village,  first,  to 
widen  the  street,  by  which  they  took  a  portion  of  his  land;  subse- 
quently, assessed  as  his  portion  of  the  assessment  for  the  widening 
of  the  street,  a  tax  to  the  amount  of  $541.90.  The  village  was  an- 
nexed to  the  city  of  Cleveland  in  a  proper  way,  and  then  an  assess- 
ment subsequently  made  in  the  year  1874.  By  his  amended  peti- 
tion he  sets  up  that  this  $541.90  is  in  excess  of  the  25  per  centum  > 
of  the  real  value  of  the  land  after  the  improvement  was  made,  and 
also  that  it  was  more  than  10  per  cent,  in  any  one  year  of  the  real 
value  of  the  land  after  the  improvement,  for  which  he  seeks  to  have 
it  restrained.  It  also  appears  that  the  street  was  subsequently  im- 
proved by  being  graded  and  a  tax  therefor  levied  upon  that  piece 
of  land,  excluding  interest  to  the  amount  of  $1,234.46,  interest 
having  been  added  for  the  deferred  payments,  making  it  something 
over  $1,300.  He  says  in  like  manner,  that  this  assessment  is  in  ex- 
cess of  25  per  centum  of  the  value  of  the  land,  also  in  excess  of 
the  ten  per  cent,  per  year  after  said  improvement.  He  seeks  to 
have  it  also  restrained. 

There  is  but  little  difference  between  the  parties  except  as  to  two 
propositions;  and,  as  we  view  it  it  results  in  the  determination  of  two 
questions  of  fact.  It  is  true  the  city  claims,  as  matter  of  law,  that 
because  this  plaintiff  petitioned  for  the  improvement  of  this  street 
he  is,  therefore,  estopped  from  setting  up  this  excessive  taxation. 
We  hold,  that  this  is  a  statutory  provision,  and  they  are  entitled  to 
tax  up  to  20  per  centum  and  10  per  centum  per  year,  and  anything 
in  excess  of  that  must  be  paid  by  the  city.  The  two  questions  of 
fact,  then,  submitted  are,  first,  as  to  the  quantity  of  the  land.  The 
city  claims  that  there  was  more  than  an  acre  of  land  in  the  piece. 
The  petition,  in  describing  the  land,  sets  up  that  it  was  bounded  on 
the  north  by  the  city  lines  and  south  by  the  center  of  Superior 
street.  The  city  admits  that  to  be  true,  but  it  claims  that  the  city 
line  is  50  feet  further  north  than  the  plaintiff  claims.  The  plain- 
tiff claims  that  the  original  lot  line  was  on  the  northerly  line  of  the 
city  or  village,  but  by  an  examination  of  the  question  it  is  ascer- 
tained that  it  is  fifty  feet  further  north;  so  that  there  is  fifty  feet 
more  land  in  it  than  the  plaintiff  claims. 

The  city  also  claims  that  there  is  a  jog  in  the  street,  as  the 
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street  actually  lies,  so  that  it  is  some  thirty  feet  further  south,  mak- 
ing, in  all,  eighty  feet  more  of  land,  its  entire  length,  than  the 
plaintiff  claims  in  his  petition. 

We  have  reached  a  conclusion  that  the  preponderance  of  the 
evidence  is  with  the  city  upon  that  subject,  and  instead  of  there 
being  an  acre  and  a  half  of  land,  less  the  amount  taken  by  rea- 
son of  widening  the  street,  there  remains  a  little  over  two  acres  of 
land  liable  to  be  taxed;  secondly,  the  remaining  question  is  as  to 
the  value  of  this  land  after  the  improvement.  In  this  case,  as  in 
all  others,  upon  the  question  of  values,  the  witnesses  have  different 
opinions,  those  on  the  part  ol  the  plaintiff  estimating  the  value  by 
reason  of  the  shape  of  the  land,  it  being  a  small  triangular  piece, 
so  that  it  could  not  well  be  allotted  to  advantage,  and  by  the  fur- 
ther fact  that  there  runs  through  it  a  deep  gulley — that  it  is  of  but 
little  value.  Their  evidence  is  based  upon  the  theory  that  you 
must  determine  the  value  or  the  price  of  the  land  by  itself,  as  it 
would  be  determined  if  one  man  alone  owned  it.  But  the  fact  is, 
it  is  simply  a  part  of  a  tract,  the  remaining  portion  of  the  land  lies 
outside  of  the  city.  While  it  is  true  no  tax  can  be  levied  on  that 
lying  outside  of  the  city,  we  think  the  fair  way  of  getting  at  the 
value  of  this  land  is  to  determine  it  in  connection  with  the  re- 
maining land  owned  by  this  same  party.  He  may  allot  it,  or  may 
sell  it  in  connection  with  that;  and  whatever  this  piece  of  land 
in  the  city  is  worth — that  should  be  the  basis. 

Without  taking  time  to  discuss  the  evidence  upon  the  subject, 
we  have  concluded  that  the  fair  value  of  this  land  would  be  about 
$1,000  per  acre,  and  upon  that  basis  it  wo.uld  make  the  price  of  the 
land  within  the  city  worth  $2,300.  They  are  entitled  to  assess  one- 
fourth  of  the  value  and  ten  per  centum  each  year  of  that  value. 
60  The  first  *year  they  assessed  $541 .90,  25  per  cent,  of  the  whole 
of  it  would  be  $575,  so  that  the  entire  assessment  is  a  valid  as- 
sessment. But  they  assessed  the  whole  of  it  in  one  year,  and  the 
amount  exceeding  ten  per  centum  of  the  value,  that  being  $230 — 
to  that  extent  the  assessment  was  excessive,  they  paying  it  all  in 
one  year.     It  should  have  been  divided  so  as  to  pay  $230,  per  year. 

We  hold  they  are  entitled  to  make,  exclusive  of  the  interest 
upon  the  different  payments,  which  they  include,  that  amount  to 
$1,234.46,  and  they  are  entitled  to  assess  as  the  25  per  centum  $575. 
It  follows,  of  course,  there  is  $659.46,  excessive,  that  this  land  is 
not  liable  to  pay  taxes  for,  and  which  should  be  paid  out  of  the 
city  fund.  That,  also,  is  in  excess  of  the  ten  per  centum  per  year, 
which  they  are  entitled  to  assess. 

The  order  we  make  in  the  matter  is  to  allow  the  whole  of  the 
first  assessment,  the  $230,  of  which  is  now  payable.  Interest  may 
be  added  on  the  deferred  payments  to  the  balance  that  should  be 
assessed  in  the  coming  two  years,  not  to  exceed  this  ten  pei  cen- 
tum. The  same  rule  will  apply  to  the  amount  to  be  assessed,  the 
$575.  As  to  the  residue  of  the  assessment,  the  injunction  will  be 
made  perpetual. 

CD.  Everett  for  plaintiff;  Heisley  &  Weh  for  defendant. 
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HUSBAND  AND  WIFE. 

[Cuyahoga  District  Court,  March  Term,  1878.] 

Mosbs  Roskoph  v.  John  G.  Coates  et  al. 

Watson,  Hale  and  Tibbals,  JJ. 

In  a  petition  against  a  husband  and  wife  on  an  account,  it  is  necessary,  in 
order  to  have  judgment  against  the  wife,  to  aver  that  she  intended  to 
charge  her  separate  property  and  that  she  is  possessed  of  separate 
property. 

Hale,  J. 

This  case  comes  into  this  court  by  petition  in  error  to  reverse 
the  judgment  of  the  court  of  common  pleas.  As  we  view  this  case 
it  presents  no  question  not  fully  settled  by  the  supreme  court.  The 
action  was  commenced  before  a  justice  of  the  peace  by  the  plain- 
tiff in  error,  and  the  plaintiff  below,  to  recover  a  judgment  against 
John  G.  and  Nancy  Coates,  husband  and  wife,  upon  an  account. 
A  judgment  was  rendered  in  the  justice  court  and  an  appeal  taken 
to  the  court  of  common  pleas.  In  that  court  a  petition  was  filed 
describing  the  cause  of  action  in  the  ordinary  form,  alleging  the 
defendants  were  husband  and  wife,  and  setting  out  a  copy  of  the 
account  and  asking  a  judgment  upon  that  account.  There  is  no 
averment  in  the  petition  that  the  wife  was  the  owner  of  a  separate 
property,  nor  that  the  debt  was  contracted  with  the  intent  and  pur- 
pose to  charge  that  separate  property — simply  a  description  of  the 
cause  of  action,  as  if  Mrs.  Coates  were  a  feme  sole.  We  under- 
stand that  the  supreme  court  have  decided  that  it  is  necessary  to 
aver  and  prove  the  fact  that  the  debt  was  contracted  with  the  intent 
to  charge  such  separate  property.  In  addition  to  setting  out  the 
cause  of  action  in  the  ordinary  form,  which  would  be  good  against 
a  feme  sole,  there  should  be  the  *further  averment  in  the  peti-  fi| 
tion  that  the  party  was  possessed  of  separate  property  and  that 
the  debt  was  contracted  on  account  of  such  separate  property.  On 
the  trial  of  the  case  there  was  an  attempt  to  prove  that  Nancy 
Coates,  the  defendant,  was  the  owner  of  separate  property  and  that 
this  debt  was  contracted  on  account  of  such  separate  property. 
The  court,  because  there  was  no  such  averment  in  the  petition,  re- 
fused to  admit  the  testimony  but  took  the  case,  as  to  the  defend- 
ant, Nancy  Coates,  entirely  from  the  jury,  allowing  it  to  proceed 
against  John  G.  Coates.  In  this  we  think  the  court  ruled  correctly. 
Judgment  below  affirmed. 

W.  C.  Rogers  for  plaintiff.     C.  W.  Coates  for  defendant. 
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66  ^NOTICE— EASEMENT. 

[Cuyahoga  District  Court,  March  Term,  1878.] 
Watson,  Hale  and  Tibbals,  JJ. 

John  Brooks  v.  H.  A.  Massey  kt  al. 

A  right,  on  easement,  which  a  party  has  no  notice  of,  actual  or  constructive, 
does  not  follow  the  property  into  hands  of  a  purchaser. 

Watson,  J. 

This  was  an  action  upon  a  promissory  note  against  the 
defendants,  Massey  and  Irvin.  They  came  in  and  set  up,  by  way 
of  answer,  that  the  note  was  given  for  the  purchase  money  of  cer- 
tain real  estate,  and  that  there  is  an  encumbrance  upon  the  property 
— an  easement  which  belongs  to  the  Rolling  Mill  company.  The 
Rolling  Mill  company  is  brought  in  and  made  a  defendant  for  the 
purpose  of  ascertaining  the  value  of  that  lien  with  a  view  to  re- 
coup from  the  amount  due  the  vendor  of  the  real  estate,  Brooks, 
for  the  purchase  money.  They  also  allege  that  Horace  Wilkins 
has  purchased  an  interest  from  Irvin.  It  is  a  little  difficult  for  me 
to  see  why  Wilkins  was  brought  in,  but  he  was  brought  in  and 
made  a  defendant.  These  parties  then  allege  that  the  property  was 
purchased  for  the  purposes  of  allotment;  that  the  easement  of  the 
Rolling  Mill  company,  which  is  to  pass  water  diagonally  across  this 
land,  spoils  a  great  portion  of  it  for  the  purposes  of  allotment.  Is- 
sue is  taken  upon  that  and  a  jury  is  summoned  and  empanelled,  and 
the  court,  having  heard  the  evidence,  charged  the  jury  and  submit- 
ted to  them  certain  interrogatories,  and  among  them  was  the  inter- 
rogatory whether  these  defendants,  when  they  purchased  that  prop- 
erty, had  any  notice  of  the  existence  of  this  easement.  The  right 
to  this  easement  was  evidenced  by  a  very  informal  instrument  of 
writing.  It  #as  not  executed  in  the  form  of  a  deed,  not  attested 
or  acknowledged,  and  not  recorded.  In  that  condition  of  things 
they  claim,  notwithstanding  these  defects,  that  the  license  became 
executed  whenever  the  Rolling  Mill  company  expended  its  money 
in  putting  down  its  pipes,  and  applying  them  to  the  passage  of 
water  through  this  land  to  their  mills.  The  pipes  passed  from  the 
Cuyahoga  river  to  the  mills.  They  claim  that  this  license,  being 
executed,  is  irrevocable.  We  have  examined  the  case  very  fully. 
We  accept  the  doctrine  that  this  license  was,  as  between  Brooks  and 
the  Rolling  Mill  company,  irrevocable.  But  it  does  not  follow, 
being  irrevocable  between  Brooks  and  the  Rolling  Mill  company, 
that  Massey,  Irvin  and  Wilkins,  the  purchasers,  are  bound  by  it, 
and  are  compelled  to  permit  it  to  remain  there  forever  to  their  dam- 
age. 

If  this  had  been  a  deed  and  recorded,  of  course,  there  would 
have  been  constructive   notice.     Of  course,  if   the  pipe  had  been 
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visable,  there  would  have  been  actual  notice  to  these  purchasers; 
it  would  have  put  them  upon  their  guard,  and  they  would  have 
been  bound  to  make  inquiry  and  ascertain  what  claim  these  persons 
in  possession  had  upon  that  real  estate.  But  these  pipes  were  from 
two  to  four  feet  under  ground.  There  was  no  visable  possession. 
There  was  nothing  to  notify  purchasers.  These  purchasers  say 
they  had  no  notice.  That  question,  among  others,  was  submitted  to 
a  jury  upon  an  interrogatory,  and  the  jury  found  that  they  had  no 
notice.  If  that  finding  was  out  of  the  case,  and  the  matter  came 
before  us  upon  the  evidence  alone,  we  should  have  to  reach  the 
same  concluson;  for  there  is  no  evidence  of  the  notice  to  these  pur- 
chasers in  the  case. 

What  was  the  legal,  logical  result  when  these  persons  took  it 
as  purchasers  without  notice?  They  took  the  land  disencumbered 
of  this  easement.  As  between  them  and  the  Rolling  Mill  company 
the  Rolling  Mill  company  had  no  rights.  As  between  Brooks  and 
the  Rolling  Mill  company  the  mill  had,  originally,  rights.  Whether 
they  have  any  other  rights  or  not,  as  against  Brooks,  since  he  ras 
parted  with  the  land,  we  need  not  stop  to  inquire.  The  logical 
result,  then,  was  that  everything  else  was  eliminated  from  this  case, 
and  it  became  a  plain  action  upon  a  promissory  note  for  so  much 
money.  As  to  this,  on  the  pleadings,  the  case  stands  upon  default. 
There  is  no  question  as  to  the  execution  of  the  note;  no  question 
as  to  its  amount.  There  is  no  issue  for  a  jury  to  try,  and  we  think 
the  court  very  properly  made  the  computation  upon  the  note,  and 
rendered  a  judgment  in  favor  of  the  plaintiff  for  the  amount  ap- 
pearing due  upon  its  face.  Entertaining  this  view  of  the  case,  it 
follows,  as  a  matter  of  course,  that  we  must  affirm  the  judgment  of 
the  court  below: 

It  is  claimed  here,  seriously  argued,  that  Brooks  could  sell 
nothing  more  than  he  had.  That  we  readily  concede;  but  a  right 
of  which  a  party  has  no  notice,  actual  or  constructive,  an  equity, 
easement,  or  anything  of  that  kind,  does  not  follow  the  property 
into  the  hands  of  a  purchaser.  No  case  had  been  shown  to  us,  nor 
have  we  been  able  to  find  any  case,  where#such  a  doctrine  is  recog- 
nized. The  strongest  case  upon  that  point  that  has  been  cited,  is 
upon  a  supplemental  brief  that  has  been  handed  to  us  by  the  de- 
fendants, a  Pennsylvania  case  of  a  dam.  The  purchaser  was 
bound  before  the  dam  had  been  rebuilt.  We  can  arrive  at  no  other 
conclusion  than  that  there  were  the  remains  of  a  dam  there  at  the 
time  of  the  purchase  and  enough  to  put  the  party  upon  his  inquiry ; 
and  being  put  upon  his  guard,  he  is  bound  by  the  rights  of  the 
party  holding  the  evidence  of  lien  or  incumbrance  or  equity  or 
easement,  or  whatever  it  may  be.  But  their  purchasers  did  not 
come  into  that  shape  at  all.  There  was  nothing  to  admonish  them, 
nothing  to  put  them  upon  their  guard  when  they  paid  their  money 
or  gave  their  obligations  that  it  was  not  property  free  from  any 
incumbrance  of  the  kind.     It  follows,  as  a  matter  of  course,  they 
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are  bound  by  their  obligation.  *They  cannot  withhold  any 
part  of  the  purchase  money  when  there  is  no  lien  upon  that 
land.  The  whole  object  of  the  amended  statute  of  1870  is,  that 
they  may  not  lose  by  ah  incumbrance  actually  upon  the  land,  and 
whenever  it  appears  there  is  no  incumbrance,  there  is  nothing  to 
litigate  about  in  that  direction.  Everything  of  that  kind  is  swept 
out  of  the  case,  and  it  remains,  as  it  originally  was,  simply  an  ac- 
tion for  the  recovery  of  the  purchase  money. 

The  judgment  will  be  affirmed. 

Ingersoll  &  Williamson  for  plaintiff;  Marvin,  Hart  &  Squire, 
Willey,  Terrell  &  Sherman,  Tyler  &  Dennison,  Bernard  &  Beach 
for  defendant. 


LIFE  ESTATES— ASSESSMENTS. 

[Cuyahoga  District  Court,  March  Term,  1878.] 

Lydia  Crawford  v.  Lucien  Crawford. 
Lydia  Crawford  v.  Asa  Barber. 

Watson,  Hale  and  Tibbals,  JJ. 

A  life  tenant  of  an  estate  having  paid  an  assessment  for  the  improvement  of 
the  property  may  recover  from  the  remainder  man  an  amount  in  propor- 
tion according  to  the  relative  value  of  the  improvement  to  the  respective 
estates. 

Hale,  J. 

The  two  cases  of  Lydia  Crawford  against  Asa  Barber  and 
Lydia  Crawford  v.  Lucian  Crawford,  are  in  this  court  by  appeal 
from  a  decree  rendered  in  the  court  of  common  pleas.  Mrs.  Craw- 
ford owns  a  life  estate  in  two  separate  parcels  of  land,  one  of 
which  is  owned,  subject  to  said  life  estates,  by  the  defendant 
Barber,  and  the  other  by  the  defendant  Crawford. 

Prior  to  1874  the  city  of  Cleveland  improved  Superior  street, 
by  widening  the  street  .as  one  improvement,  and  by  grading  and 
curbing  as  another.  Assessment  was  made  upon  these  separate 
parcels  of  land,  amounting,  in  the  one  instance,  to  about  $1,800, 
and,  in  the  other,  to  nearly  $1,700,  to  pay  the  costs  of  these  im- 
provements. As  the  statute  then  stood,  Mrs.  Crawford,  owning 
the  life  estate,  was  compelled  to  pay  these  assessments,  and  was 
given  a  right  of  action,  against  the  owner  of  the  remainder  to 
recover  such  proportion  of  the  assessment  as  was  equitable  and 
right.  These  actions  were  brought.  Under  that  clause  of  the 
statute,  which  reads  as  follows: 

"Where  a  special  assessment  is  made  on  real  estate  subject  to 
a  life  estate,  such  assessment  shall  be  payable  by  the  tenant  for  life 
upon  application  by  said  life  tenant  to  a  court  of  proper  jurisdiction 
by  action  against  the  owners  of  the  estate  in  life,  such  court  may 
apportion  the  cost  of  said  assessment  between  the  life  tenant  and 
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the  owner  in  fee,  proportionate  to  the  relative  value  of  said  im- 
provement to  their  estates  respectively.* ' 

It  is  claimed,  on  the  part  of  these  defendants,  that  the  owner 
of  the  life  estate  is  compelled  by  the  statute,  in  the  first  instance, 
to  pay  the  assessment;  that,  having  paid  it,  she  can  recover  of  the 
owner  of  the  remainder  only  such  sum  as  his  property  has,  in  fact, 
been  benefitted;  that  the  recovery  is  limited  to  that  amount;  while 
it  is  claimed,  on  the  part  of  the  plaintiff,  that  the  cost  of  the  im- 
provement is  to  be  apportioned  to  the  two  estates,  according  to  the 
benefits  to  each. 

The  construction  claimed  here  by  the  defendant  is  this:  "Sup- 
posing the  cost  to  have  been  $1,800,  as  in  one  of  these  cases,  and 
the  actual  improvement  to  the  property  of  the  remainder  man  to 
be  $5,000,  the  recovery  is  limited  to  that  sum;  if  there  is  no  im- 
provement in  fact  to  the  owner  of  the  remainder,  then  no  recovery 
can  be  had  against  him.  It  is  claimed  that  the  recovery  against 
the  owner  of  the  remainder  can  in  no  event  exceed  the  benefit  to 
his  property.  We  cannot  give  the  statute  such  construction.  The 
sum  to  be  apportioned  among  the  parties,  is  the  cost  of  the  improve- 
ment. By  the  terms  of  the  statute  that  cost  is  to  be  apportioned 
between  two  owners  in  proportion  to  the  improvements  to  the 
estate  of  each.  We  are  given  a  definite  sum  that  must  be  divided 
between  the  owners  according  to  the  benefits  to  each. 

The  remaining  question  in  this  case  is,  how  shall  the  cost  of 
these  improvements  be  apportioned  between  these  two  parties.  The 
actual  cost  of  the  improvement,  in  the  one  case,  was  about  $1,800, 
and  in  the  other  $1 ,700,  and  if  there  is  any  reliance  to  be  placed  upon 
the  testimony  that  has  been  offered,  and  we  see  no  reason  why  there 
is  not,  the  actual  improvement  to  the  property  is  a  very  small  sum. 
The  proportion  is,  in  fact,  about  this,  as  nothing  is  to  nothing,  so 
is  the  whole  cost  to  the  sum  each  shall  pay.  This  fails  to  give 
us  a  result.  We  must  apportion  the  cost  in  some  shape.  The 
widening  of  the  street  may,  probably  will,  in  time,  result  to  some 
advantage  to  this  property;  but  almost  its  entire  value,  whether 
more  or  less,  must  result  to  the  owner  of  this  property  in  the  future. 
Mrs.  Crawford  is  sixty-four  years  of  age.  Very  little  of  the  actual 
benefit  of  that  improvement  can  result  to  her.  Indeed,  nearly  the 
same  might  be  said  of  the  grading  and  curbing.  The  cost  far  ex- 
ceeds the  benefits.  There  is  a  loss  to  be  borne  by  the  parties.  It 
is  rather  a  question  of  apportioning  the  loss  than  determining  the 
improvement.  We  have  concluded  in  the  case  that  the  best  that 
we  can  do  is  to  order  one-third  charged  to  Mrs.  Crawford  in  each 
case,  and  the  balance  to  the  owner  of  the  remainder  in  fee,  and 
that  may  be  the  decree. 

Ingersoll  &  Williamson  for  plaintiff;  M.  R.  Keith  for  defend- 
ant. 
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CHATTEL  MORTGAGE. 

[Cuyahoga  District  Court,  March  Term,  1878.] 

C   O.  Hart,  Assignee,  etc,  v.  Stephen  Heard  et  al. 

Watson,  Hale  and  Tibbals,  JJ. 

A  mortgage  on  the  goods,  fixtures  and  accounts  of  a  business,  without  any 
change  of  possession,  is  void  as  against  the  mortgagor's  assignee  for 
benefit  of  creditors  as  to  the  stock  of  goods,  but  good  as  to  the  store  fix- 
tures and  the  amount  realized  from  the  accounts. 

Watson,  J. 

In  this  case  we  have  made  an  examination,  and  have  reached 
a  conclusion. 

In  1873  lames  M.  Heard  gave  his  father,  Stephen  Heard,  two 
promissory  notes.  They  remained  unpaid,  with  the  exception  of 
a  release  of  them,  $2,150,  until  February,  1875.  James  M.  Heard, 
then  executed  to  his  father  a  chattel  mortgage  upon  his  stock  of 
goods,  he  being  then  in  Gregg  doing  business  as  a  dealer  in  jew- 
elry. That  mortgage  was  executed  upon  the  3d  of  February,  and 
was  finally  deposited  in  the  recorder's  office  upon  the  8th,  the  debt 
being  unchanged  in  form,  the  original  notes  remaining  as  the  evi- 
dence of  the  debt.  A  further  credit  was  given.  As  to  the  date  of 
payment,  it  is  alleged,  '"until  on  or  about  the  1st  of  March,  follow- 
ing" is  the  language.  On  the  13th  of  March  James  M.  Heard 
assigned  to  the  plaintiff  for  the  benefit  of  his  general  creditors. 
The  assignee  files  a  petition  in  which  he  seeks  to  clear  the  stock 
from  the  incumbrances  of  the  mortgage  of  Stephen  Heard  and 
another  mortgage,  and  asks  for  an  order  to  sell  property.  The  other 
mortgagee,  Bowles  and  somebody  else,  dropped  out  of  the  case, 
and  it  remains  here  for  trial  between  the  assignee,  Hart  and  Stephen 
Heard.  At  the  time  Heard  took  his  mortgage  there  was  no  change 
in  the  possession  of  the  property.  It  remained  on  the  ordinary 
conditions  of  chattel  mortgages  until  the  death  of  the  vendor  and 
became  due,  unless  circumstances  intervened  to  authorize  the  mort- 
gagee to  take  possession.  There  was  no  change  in  that  property. 
The  mortgage  covered  the  stock,  the  fixtures,  and  the  accounts  of 
James  M.  Heard.  As  to  the  accounts  I  understand  that  counsel 
do  not  make  a  contest,  and  the  main  contest  in  the  case  is  as  to  the 
goods.  They  remained  in  the  show-cases  without  any  change  of 
possession,  without  any  visable  change  in  their  condition.  The 
mortgagor  was  left  in  possession.  There  was  no  provision  in  the 
mortgage  limiting  his  powers  at  all  beyond  giving  the  mortgage  as 
a  security  for  this  debt,  and  he  continued  there  with  the  store  open 
g8  from  the  time  the  mortgage  was  *deposited,  the  8th  of  Febru- 
ary, up  to  the  time  of  the  assignment— about  a  month. 

The  evidence  is  a  little  conflicting  as  to  what  was  sold;  but 
whether  it  be  much  or  little,  we  can  reach  no  other  conclusion  than 
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that  the  goods  were  left  there  subject  to  the  power  of  James  M. 
Heard,  the  mortgagor;  that  he  *had  the  control  and  manage-      6g 
ment — the   handling  of  them — the  disposition   of  them,  and 
that  that  was  the  understanding  of  the  parties  at  the  time  of  the 
execution  and  delivery  of  this  note. 

And  with  this  view  of  the  subject,  we,  as  a  matter  of  course, 
hold  that  as  to  the  goods  the  mortgage  is  void  as  against  creditors. 
The  fixtures  were  not  subject  to  sale,  and  we  do  not  think  that  it 
was  the  intention  that  they  should  be  sold  or  disposed  of.  We 
hold  the  mortgage  of  Stephen  Heard  good  as  to  the  fixtures,  which, 
with  the  best  light  before  us,  we  estimate  in  value  at  $300.  It  is 
admitted  that  upon  the  accounts  there  was  realized,  which  is  in 
the  hands  of  the  receiver,  the  sum  of  $100.  The  proceeds  of  th** 
sale  are  in  the  hands  of  the  receiver  to  be  disposed  of  as  the  prop- 
erty would  be  if  it  were  in  being. 

The  court  hold,  therefore,  that  out  of  the  proceeds  of  the,  sale 
of  those  fixtures,  the  mortgagee,  Stephen  Heard,  is  entitled  to 
receive  for  the  fixtures  $300,  and  $100  for  the  moneys  collected 
upon  the  accounts,  and  the  balance  of  the  proceeds  should  go  to  the 
general  creditors.  Henderson  &  Kline  for  plaintiffs;  W.  C.  Rogers, 
Marvin,  Hart  &  Squire  for  defendants. 


APPEALS— MOTIONS. 

[Cuyahoga  District  Court,  March  Term,  1878.] 

Forest  City  Stone  Company  v.  Clinton  French. 

Watson,  Hale  and  Tibbals,  JJ. 

1.  Where  a  judgment  is  rendered  by  a  justice  against  a  defendant  not  present, 

and  an  appeal  bond  is  given  by  the  defendant's  attorney  without  author- 
ity, which  is  immediately  repudiated  by  the  defendant,  who,  instead,  seeks 
to  move  to  vacate  the  judgment,  the  justice  does  not  err  in  regarding  the 
appeal  as  a  nullity  and  in  entertaining  the  motion. 

2.  The  statutory  provisions  requiring  that  a  motion,  before  a  justice,  to   open 

up  a  judgment,  be  in  writing  stating  the  grounds,  and  that  it  be  veri- 
fied, may  be  waived  by  the  party  on  the  other  side  and  an  oral  motion 
consented  to  is  good. 

Tibbals,  J. 

The  error  complained  of  in  this  case  is  that  the  court  of  com- 
mon pleas  erred  in  affirming  the  judgment  of  the  magistrate.  The 
cas€  before  the  magistrate,  briefly,  was  this: 

On  the  11th  of  July,  1872,  the  plaintiff  brought  his  action  in 
replevin  against  the  defendant.  On  the  16th,  the  return  day,  it 
appeared  that  personal  service  had  not  been  rendered  upon  the  de- 
fendant; a  copy  had  been  left  at  his  residence,  he  being  absent. 
On  the  29th  of  July  a  trial  was  had  in  the  absence  of  the  defend- 
ant, resulting  in  a  finding  by  the  magistrate  that  the  right  of  the 
property  and  possession  thereof  was   in  the  plaintiff,  and  assessing 
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nominal  damages.  On  the  31st  of  July  the  record  shows  that  an 
attorney  for  the  defendant  appeared  and  put  in  an  appeal  bond, 
appealing  the  case  to  the  common  pleas  court.  On  the  2d  of  Au- 
gust the  defendant,  for  the  first  time,  appeared  in  person,  and  he  then 
informed  the  magistrate  that  the  attorney  was  not  authorized  to 
appeal  that  case  to  the  common  pleas  court  in  his  behalf;  that  he 
did  not  desire  to  appeal  it,  and  repudiated  the  entire  thing.  He 
said,  on  the  contrary,  that  he  desired  to  open  up  the  judgment. 
The  magistrate  seems  to  have  recognized  the  fact  that  this  attorney 
had  no  authority  to  put  in  that  appeal  bond.  On  the  8th  of  August 
the  defendant  appeared  in  person,  and  the  attorney  for  the  plaintiff, 
recognizing  the  fact  that  that  appeal  bond  was  put  in  by  one  hav- 
ing no  authority,  if  we  may  so  presume  the  fact,  then  waived  the 
statutory  provisions  requiring  the  motion  for  the  opening  up  of  the 
judgment,  to  be  reduced  to  writing  and  be  sworn  to,  and  consented 
to  hear  it  orally.  They  agreed  upon  the  15th  of  August  as  the 
time  to  hear  that  motion  to  set  aside  that  judgment.  The  defend- 
ant, however,  had  already  paid  the  costs.  There  was  nothing  to 
do  but  to  hear  that  motion,  set  it  aside,  if  there  was  sufficient 
ground  for  it,  and  proceed  to  trial.  On  the  15th  of  August  the 
record  shows  the  parties  appeared,  and  that  the  case  was  continued 
from  week  to  week,  and  from  time  to  time,  until  the  9th  day  of 
November.  On  the  9th  of  November  the  plaintiff's  attorney  made 
a  motion  to  dismiss  any  further  proceeding  before  the  magistrate, 
on  the  ground  that  the  case  had  been  appealed  into  the  common 
pleas  court,  then  stating  that  that  appeal  bond  was  good,  and  that 
the  justice  had  no  further  jurisdiction  in  the  case.  At  that  time, 
"on  the  9th  of  November,  the  magistrate  overruled  that  motion. 
The  case  was  then  continued  from  time  to  time,  when,  the  record 
shows,  the  parties  appeared,  and,  by  consent,  it  went  over  until  the 
1st  of  March  of  the  following  year,  at  which  time  the  plaintiff's 
attorney  notified  the  magistrate  that  he  should  not  appear  any  fur- 
ther in  the  case,  and  if  the  defendant  wanted  a  trial  he  might  go 
ahead  and  have  it.  The  case  was  continued  until  the  8th  of  March. 
At  that  time,  the  plaintiff's  attorney  not  appearing,  a  trial  was  had 
before  a  jury,  resulting  in  a  verdict  in  favor  of  the  defendant,  find- 
ing the  property  in  him,  and  assessing  the  damages  at  $75.00,  the 
justice  thereupon  rendered  a  judgment  for  that  sum. 

In  that  state  of  affairs  a  petition  is  filed  in  the  common  pleas 
court  assigning  for  error — 

"1.  Erred  in  entertaining  or  considering  the  motion  to  set  aside 
the  judgment  rendered  by  said  justice  in  favor  of  the  plaintiff 
against  the  defendant,  on  the  29th  of  July,  after  the  defendant  had 
entered  into  an  undertaking  to  appeal  the  action  into  the  common 
pleas  court." 

M2.  The  magistrate  erred  in  overruling  the  motion  to  dismiss 
because  the  case  was  appealed  to  the  court  of  common  pleas  court." 

That  raises  the  question  as  to  the  effect  of  entering  into  that 
appeal  bond.  There  is  no  doubt,  if  the  appeal  bond  had  been  perfected, 
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it  ended  all  proceedings  before  the  magistrate.  He  had  no  jurisdic- 
tion to  do  anything  further  in  the  case.  His  proceedings  were  en- 
tirely stayed,  and  it  is  a  simple  question  whether  the  record  shows 
that  that  case  was  appealed.  We  must  be  governed  by  the  record. 
The  record  shows,  simply,  that  an  attorney  appeared  in  the  absence 
of  the  defendant,  and  entered  into  that  bend.  The  defendant  im- 
mediately came  in,  before  any  further  steps  were  taken  in  the  matter, 
and  repudiated  the  q^tion  of  that  attorney.  He  said  he  had  no  author- 
ity to  appeal  his  case,  he  did  not  intend,  and  did  not  want  to  ap- 
peal it.  It  would  hardly  do  to  hold,  as  matter  of  law,  that  a 
stranger  could  come  into  a  magistrate's  court  and  enter  into  an  ap- 
peal bond,  and  thus  bring  the  case  into  the  common  pleas  court 
against  the  will  or  authority  of  the  party.  We  think,  under  the 
finding  in  the  record,  that  the  justice  must  have  come  to  the  con- 
clusion that  this  attorney  was  a  mere  interloper  there;  that  he  had 
no  authority  to  put  in  that  bond,  was  not  authorized  to  do  it,  and, 
therefore,  that  it  was  a  mere  nullity.  That  case  remained  there  on 
appeal.  If  that  be  true,  it  follows,  of  course,  that  the  magistrate 
did  not  err  in  that  record. 

Another  error  assigned  is  that  the  justice  erred  in  entertaining 
or  considering  the  motion  of  the  defendant  to  set  aside  said  judg- 
ment, rendered  by  said  justice,  in  favor  of  the  plaintiff  on  the  29th 
of  July,  without  the  defendant  having  made  any  written  motion 
sworn  to,  and  without  paying  costs.  The  costs  were  paid  by  the 
parties.  The  statute  provides  that  this  shall  be  done — that  the 
party  within  ten  days,  shall  make  his  motion  in  writing,  setting 
forth  the  grounds,  shall  verify  it,  shall  pay  the  costs,  and,  if  the 
magistrate  find  the  ground  of  his  absence  sufficient,  he  will  then 
open  up  the  judgment  and  the  case  will  remain  for  trial. 

It  is  claimed  that  the  attorney  of  the  plaintiff  had  no  authority 
to  waive  the  reduction  of  this  motion  to  writing.  We  regard  it  as 
in  the  light  of  a  process.  The  statute  provides  how  a  party  shall 
be  notified — how  served  with  a  veiw  to  having  a  hearing.  It  can 
hardly  be  doubted,  if  the  parties  had  come  in  and  consented,  orally, 
to  have  the  judgment  set  aside,  the  magistrate  *had  full  -0 
authority  to  do  it.  We  see  no  reason  why  the  plaintiff's  attor- 
ney could  not  waive  reducing  that  motion  to  writing,  and  say,  "We 
will  hear  it;  you  may  make  your  motion  orally,  and  the  magistrate 
may  pass  upon  it."  That  he  consented  to  that  and  waived  its 
being  reduced  to  writing,  clearly  appears  from  the  record.  Now, 
he  was  the  attorney  of  the  plaintiff  in  the  case,  had  tried  it,  had 
been  present,  substantially,  all  the  time  until  long  after  this  had 
occurred,  when  he  refused  to  appear  any  longer.  We  think  there 
was  no  error  in  entertaining  this  motion  made  orally.  The  attorney 
for  the  plaintiff  was  present.  The  defendant  was  present  in  person. 
By  their  consent,  and  by  their  waiver,  made  orally,  they  proceeded 
to  hear  this  motion. 

Another  objection  is  made,  that  the  record  does  not  show  that 
the  magistrate,  in  fact,  acted  upon  this;  but  we  understand  that 
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counsel  do  not  seriously  question  that.  The  record  shows  that  they 
appeared  from  time  to  time,  continued  the  case,  and"  finally  tried  it 
before  a  jury,  and,  under  the  decisions  of  the  supreme  court,  having 
done  all  that,  the  court  must  presume  that  they  acted  upon  that 
motion,  and  that  the  magistrate  set  it  aside.  It  seems  to  be  well 
settled  that  that  is  the  law. 

Taking  this  view  of  the  case,  we  find  that  the  magistrate  did 
not  err,  nor  did  the  common  pleas  err  in  affirming  the  judgment, 
and  the  judgment  of  the  common  pleas  is  affirmed. 

Marvin  &  Squire  for  plaintiff;  Ingersoll  &  Williamson  for  de- 
fendants. 


74  ^REPLEVIN. 

[Cuyahoga  District  Court,  March  Term,  1878.] 

t  William  Bingham  et  al.  v.  Harriet  E.  Hill. 

Watson,  Hale  and  Tibbals,  JJ. 

1.  A  replevin  case  being  in  default,  the  judgment  may,  before  it  is  reached  for 

trial,  send  it  to  another  room, "where  there  is  a  jury,  for  immediate  as- 
sessment of  damages  without  notifying  the  defendant. 

2.  Where  the  verification  of  a  petition  in  replevin  contains  all  the  items  neces- 

sary in  the  affidavit  for  replevin,  there  being  no  other  affidavit  for  the  re- 
plevin, it  is  not  error  to  hold  such  affidavit  as  sufficient  to  sustain  the 
action. 

Hale,  J. 

It  is  sought  by  petition  in  error  in  this  court  to  reverse  the 
judgment  of  the  court  of  common  pleas.  The  action  was  com- 
menced in  the  court  below  by  Mrs.  Hills  to  recover  the  possession 
of  a  horse,  buggy  and  harness.  The  petition  is  in  the  ordinary 
form  of  a  petition  in  an  action  of  replevin.  To  it  is  appended  this 
affidavit:  "State  of  Ohio,  Cuyahoga  county,  Harriet  K.  Hill, 
being  duly  sworn,  says,  that  she  is  the  plaintiff,  and  that  she  be- 
lieves all  the  facts  stated  in  the  foregoing  petition  are  true.  She 
further  says,  that  she  is  the  owner  of  the  property  described  in 
the  foregoing  petition,  and  that  she  is  entitled  to  the  immediate 
possession  thereof . ' ' 

She  proceeds  to  state  further  in  this  affidavit,  each  item  and 
allegation  required  to  be  embodied  in  an  affidavit  upon  which  the 
clerk  would  be  authorized  to  issue  an  order  of  delivery. 

This  petition  and  affidavit  being  filed,  a  summons  and  an  order 
of  delivery  for  the  property,  in  the  ordinay  form,  were  issued,  and 
the  sheriff,  taking  the  writs,  executed  them  by  serving  the  sum- 
mons, taking  the  property,  receiving  bail,  and  delivering  it  over  to 
Mrs.  Hills. 


t  Affirmed  by  supreme  court.     See  opinion  38  O.  S.  657. 
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A  motion  was  made  by  the  defendants  to  set  aside  the  service 
of  these  writs  "and  to  strike  the  petition  from  the  files,  upon  the 
ground,  first,  that  the  petition  had  not  been  verified;  second,  that 
no  affidavit  had  been  filed.  The  defendants  appeared  simply  for 
the  purpose  of  making  that  motion,  and  asked  for  the  dismissal  of 
the  case,  and  the  setting  aside  of  the  service  on  the  grounds  named. 
The  court  below  overruled  that  motion,  and  that  action  of  the  court 
is  assigned  for  the  first  ground  of  error.  The  claim  is,  that  we 
must  treat  in  this  affidavit,  as  surplusage,  either  those  allegations 
that  should  be  embodied  in  an  affidavit  in  a  replevin  suit,  or  must 
treat  as  surplusage  such  portion  of  the  affidavit  as  is  designed  to 
verify  the  petition,  and  because  the  two  are  joined  together,  that 
one  or  the  other  must  be  inoperative;  that  they  could  not  be  joined 
in  the  same  affidavit.  And  we  are  referred  to  a  case  of  an  attach- 
ment in  the  9  0.  S.  Reps.,  where  the  affidavit  was  defective,  and 
where  the  court  held,  that  a  defective  affidavit  could  not  be  aided  by 
the  averments  in  the  petition,  nor  could  a  defective  petition  be  aided 
by  the  averments  in  the  affidavit.  But  that  is  not  this  case.  Sec- 
tion 175  of  the  code  provide^,  that  an  order  for  the  delivery  of  the 
property  to  the  plaintiff  shall  be  made  by  the  clerk  of  the  court  in 
which  the  action  is  brought,  when  there  is  filed  in  his  office  an  affi- 
davit of  the  plaintiff,  his  agent  or  attorney,  showing  certain  specific 
facts.  Section  106  provides  that  every  pleading  of  fact  must  be  veri- 
fied by  the  affidavit  of  the  party,  his  agent  or  attorney,  and  pro- 
vides when.  Now,  we  have  here  in  this  case  an  affidavit  of  the 
party  plaintiff .  That  affidavit  is  a  verification  of  the  petition.  The 
affidavit  contains  every  item  that  is  essential  to  an  affidavit  in  replevin, 
and,  looking  to  the  affidavit  alone,  it  discloses  every  fact  that  is 
neessary  to  constitute  the  two  things — the  verification  of  the  petition 
and  the  affidavit  in  replevin;  and,  we  have,  under  oath,  the  state- 
ment of  the  parties  to  facts  which  verify  the  petition  and  to  facts 
which  entitle  her  to  the  delivery  of  the  property.  We  can  not 
think  that  we  should  give  force  to  the  technical  rule,  that 
because  these  are  not  stated  in  separate  affidavits,  therefore,  the 
whole  proceeding  must  fall.     (That  is  the  first  ground  of  error.) 

Another  question  is  made  in  the  case — a  question  of  some  diffi- 
culty. The  defendants,  having  made  this  motion,  and  appearing 
simply  for  the  purpose  of  making  the  motion,  chose  to  rely  upon 
the  error  that  they  supposed  the  court  had  committed  in  overruling 
that  motion,  and  did  not  answer  the  petition,  the  case  stood  in 
default  of  an  answer  in  this  court.  Pending  here,  it  was  assigned 
for  trial  in  this  room  on,  perhaps,  the  16th  day  of  November,  or 
back  of  that  in  the  general  assignment  for  the  term.  Counsel  for 
the  defendant  was  present  in  this  room  to  attend  to  this  case.  The 
court,  in  this  room,  was  engaged  in  a  case  numbered  very  much 
less,  and  between  the  case  upon  trial  and  this  case,  there  were  sev- 
eral intervening  cases  assigned  for  trial  in  this  room.  That  being 
the  state  of  affairs,  the  judge,  presiding  in  this  room,  transferred 
this  case  to  the  adjoining  room.     The  attorney  representing  the 
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plaintiff  appeared  there  and  had  a  jury  empanelled  to  assess  the 
damages  in  the  case,  the  attorney  for  the  defendant  being  in  this 
room  at  the  time,  and  unaware  that  the  case  had  been  transferred. 
The  attorney  for  the  plaintiff,  knowing  that  fact,  went  into  that 
room,  empanelled  a  jury,  and  proceeded  to  trial.  The  attorney  for 
the  defendant,  learning,  about  the  time  the  jury  had  been  empan- 
elled, that  the  trial  of  the  case  had  been  started  in  that  room,  or 
accidentally  going  into  the  room  and  learning  the  fact,  protested 
against  the  case  being  proceeded  with,  and  asked  the  court  to  dis- 
continue the  trial  of  the  case.  The  court  refused  and  proceeded  to 
the  trial,  the  attorney  for  the  defendant  taking  part,  appearing  to 
cross  examine  the  witness  that  was  produced  on  the  part  of  the 
plaintiff. 

This  matter  is  brought  before  the  court  by  the  affidavits  of  the 
two  attorneys  engaged  in  tne  case.  By  the  general  statute  cases 
are  to  be  tried  in  the  order  in  which  they  appear  upon  the  docket. 

But  under  the  act  abolishing  the  superior  court  of  Cleveland, 
and  providing  for  five  terms  of  court  in  this  county,  a  very  large 
discretion  is  given  to  the  judges  of  the#court  of  common  pleas,  and 
that  discretion  we  are  not  disposed  to  interfere  with,  unless  abso- 
lutely compelled  to  do  so.  It  is  conceded  by  counsel,  that  the 
statute  requiring  cases  to  be  tried  in  the  order  in  which  they  appear 
upon  the  docket,  cannot  be  enforced  in  this  county  under  the  pro- 
visions of  the* statute.  It  is  enacted  in  the  4th  section  of  this  act 
to  which  I  refer: 

"The  judges  thereof  shall  have  full  power  to  classify  and 
arrange  the  business  therein,  and  to  assign  to  each  of  the  judges 
such  portion  of  the  business  therein  as  may  be  thought  proper,  and 
the  business  of  said  court  may  be  disposed  of  by  all  or  any  number 
of  the  judges  sitting  together  or  each  sitting  separately.1 ' 

Seeming  to  give  a  large  discretion  to  the  judges  to  arrange  the 
business  for  the  accommodation  of  the  different  members  of  the 
court.  It  is  said,  on  the  part  of  the  plaintiffs  in  error,  that  there 
is  ample  power  under  this  statute  for  the  judges  to  classify  their 
business  and  arrange  the  cases  that  shall  be  tried  in  the  different 
rooms;  but,  when  they  have  done  that,  the  power  to  reassign  and 
rearrange  is  gone,  and  they  can  make  but  one  assignment.  Per- 
haps that  is  stating  it  a  little  broadly,  but  they  claim  this:  that,  if 
a  case  has  been  assigned  in  one  room,  it  cannot  be  changed  to  an- 
other room  until  reached  for  trial  in  the  room  where  it  was  first  as- 
signed. If  we  admit  that  there  is  authority  in  this  county  to  take 
up  cases  out  of  the  order  in  which  they  appear  upon  the  docket, 
and  it  was  in  the  power  of  the  court  to  arrange  that  matter  to  suit 
the  convenience  of  the  different  members  of  the  court,  it,  at  least, 
must  be  discretionary  with  that  court  to  arrange  the  business,  and 
one  arrangement  does  not  preclude  another.  In  the  view  that  we 
take,  it  is  so  far  within  the  discretion  of  the  judges  who  had  con- 
trol of  this  matter,  and  who  were  cognizant  of  all  the  facts,  that 
we  would  not  be  justified  in  reversing  this  case  on  that  ground. 

146 


CLEVELAND  LAW  REPORTER.  75 

Bingham  et  al.  v.  Hill.  Vol.  I. 

It  will  be  noticed  further,  that  this  case  stood  in  default  of  an 
answer,  and  the  only  thing  to  be  done  was  the  assessment  of  dam- 
ages. We  are  unable  to  see  why  section  376  of  the  code  has  not 
something  to  do  with  it.  "If  the  taking  of  an  account,  or  the 
proof  a  fact,  or  the  assessment  of  damages,  be  necessary  to  enable 
the  court  to  pronounce  judgment,  upon  a  failure  to  answer,  or  after 
a  decision  of  an  issue  of  law,  the  court  may,  with  the  assent  of  the 
party  not  in  default,  take  the  account,  hear  the  proof  or  assess  the 
damages  ;  or  may  with  the  like  assent,  refer  the  same  to  a  referee 
or  master  commissioner,  or  may  direct  the  same  to  be  ascertained 
or  assessed  by  a  jury." 

Now,  this  case  was  in  default  of  an  answer.  There  was  only 
an  assessment  of  damages  to  be  made.  If  this  judgment  should 
be  reversed  and  sent  back,  the  only  thing  to  be  done  would  be  to 
reassess  those  damages.  We  are  referred  to  a  case  in  the  12  O.  S. 
Reps.,  where  it  is  said,  that  it  is  error  for  the  court  to  assess  dam- 
ages in  replevin  without  the  intervention  of  a  jury.  But  in  that 
case  the  issue  was  made  by  answer,  and  the  court  found  in  behalf 
of  the  defendant.  The  court,  in  that  case  simply  say,  it  was  error 
for  the  court  to  proceed,  without  the  intervention  of  a  jury,  to  as- 
sess damages  in  behalf  of  the  defendant  upon  the  issue  joined  in 
that  case,  and  without  finding  that  the  defendant  was  entitled  to 
the  possession  of  the  property.  So  that,  as  to  the  claim  that  the 
defendants  below  were  prejudiced  by  not  having  an  opportunity  to 
participate  in  the  empanelling  of  the  jury,  upon  which  they  lay 
considerable  stress,  they  being  in  default  of  an  answer,  and  the 
jury  being  called  simply  to  assess  damages  in  behalf  of  the  plain- 
tiff, we  think,  by  that  failure  to  answer,  the  defendants  conceded 
that  the  plaintiff  was  entitled  to  the  possession  of  the  property, 
and,  that  with  the  assent  of  the  party  appearing,  the  jury  might  be 
empanelled. 

But  this  whole  matter  was  brought  before  the  court,  who  had 
cognizance  of  the  case — the  two  judges,  the  one  who  sent  it  to  the 
adjoining  room,  and  the  one  who  tried  it  there,  and  it  was  so  far 
a  matter  of  discretion,  that  we  are  not  disposed  to  disturb  the  ver- 
dict upon  that  ground. 

The  only  other  ground  of  error  alleged  is  *that  the  dam-  -- 
ages  were  excessive.  The  case  has  been  twice  tried  to  a  jury. 
The  verdict  was  the  same  in  both  trials,  and,  while  we  think  it  was 
all  that  the  property  was  worth,  we  are  not  disposed  to  disturb  the 
verdict  upon  that  ground;  and  the  judgment  of  the  court  of  com- 
mon pleas  will  be  affirmed. 

Mix,  Noble  &  White  for  plaintiffs:  S.  Burke  and  Geo.  A.  Groot 
for  defendant. 
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STATUTE  OF  FRAUDS— HUSBAND  AND  WIFE. 

[Cuyahoga  District  Court,  March  Term,  1878.] 

fMARGARET   CARTER   ET   AL.   V.    E.    RE1NHEIMER    ETAL 

Watson,  Hale  and  Tibbals,  JJ. 

1.  An  oral  agreement  not  to  sue  on  a  note  for  two  years,  in  consideration  of 

part  payment  of  the  interest  in  advance,  does  not  withdraw  the  agreement 
from  the  operation  of  the  statute  of  frauds. 

2.  Where  the  defense  to  an  action  is  founded  on  an  agreement  not  to  be  per- 

formed witlfln  a  year,  the  answer  must  show  that  such  agreement  was  in 
writing. 

3.  In  an  action  to  recover  a  debt  due  the  wife,  she  and  her  husband  may  join 

as  plaintiffs,  and  a  joint  judgment  in  such  action  may  be  rendered  in  their 
favor. 

Watson,  J. 

This  is  an  action  upon  a  promissory  note,  dated  July  30,  1875, 
calling  for  one  thousand  dollars  at  seven  per  cent,  interest,  payable 
one  year  after  date  to  the  order  of  Margaret  Carter.  The  plaintiffs 
sue  as  husband  and  wife,  setting  out  the  note  and  asking  a  judg- 
ment thereon  as  a  first  cause  of  action. 

As  a  second  cause  of  action  they  set  forth  a  mortgage  given  by 
E.  and  Emma  Reinheimer  to  secure  the  payment  of  that  note. 
Luther  Moses  is  also  made  a  defendant.  To  that  petition  an 
amended  answer  is  filed,  and  it  contains  three  special  traverses, 
and  one  of  the  grounds  of  defense  is  in  abatement.  The  answer  is 
in  these  words:  "He  admits  the  execution  and  delivery  of  the 
note  and  mortgage  to  the  plaintiff,  Margaret  Carter,  and  that  it  was 
duly  recorded  as  set  forth  in  the  petition,  but  denies  that  the  plain- 
tiffs are  the  owners  of  said  note  and  mortgage;  denies  that  they 
are  entitled  to  maintain  a  joint  action  thereon  against  the  defendant, 
and  denies  that  there  is  anything  due  the  plaintiffs  thereon. 
These  are  the  three  traverses. 

They  are  all  negatives  pregnant.  They  deny  the  joint  owner- 
ship, the  joint  claim,  and  deny  the  right  to  bring  a  joint  action. 
For  a  further  defense  they  say,  that  alter  the  execution  and  delivery 
of  said  note  and  mortgage,  to-wit:  on  or  about  the  14th  day  of 
August,  187o,  the  defendant  entered  into  an  agreement  with  the 
plaintiff,  Margaret  Carter,  she  being  the  sole  owner  and  in  the  ex- 
clusive possession  of  the  said  note  and  mortgage,  whereby,  for  a 
valuable  consideration,  the  said  Margaret  Carter  promised  and 
agreed  wTith  this  defendant  that  she  would  extend  the  time  of  pay- 
ment of  said  note  and  mortgage  for  the  period  of  one  year  from  the 
time  they  became  due  as  expressed  on  the  face  thereof,  to-wit :  from 
the  30th  day  of  July,  1876;  that  the  consideration  of  said  extension 

tAffirmed  by  supreme  court  in  Reiuhtimer  \.  Carter,  31  O.  S.,  579.      De- 
cision of  supreme  court  followed  34  O.  S.,  352,  365. 
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of  time  was  the  partial  payment,  in  advance,  of  the  interest  upon 
the  said  note  for  one  year,  to- wit:  from  July  30,  1875,  to  July  30, 
1876,  at  the  rate  of  seven  per  cent,  per  annum.  That,  in  pursu- 
ance of  said  agreement,  this  defendant,  on  or  about  the  14th  day  of 
August,  1875,  and  at  sundry  times  thereafter,  and  before  the  same 
became  due  by  the  terms  of  the  note,  paid  to  the  plaintiff  interest 
on  said. note  as  aforesaid.  The  defendant  further  says,  that  the 
time  for  which  said  note  was  extended  has  not  yet  elapsed,  and 
that,  by  reason  thereof  said  note  and  mortgage  are  not  due.  The 
defendant  further  says,  that  in  consideration  of  said  partial  pay- 
ment of  said  interest  in  advance,  and  the  payment  thereafter  ot 
interest  on  said  note  at  seven  percent,  per  annum,  the  said  plain- 
tiff, on  or  about  the  14th  day  of  August,  1875,  further  promised 
and  agreed  that  after  the  expiration  of  the  said  one  year  exten- 
sion she  would  further  extend  the  time  of  payment  of  the  said 
note  for  one  or  more  years  if  the  defendant  desired  it. 

These  papers  present  this  condition  of  facts:  That  the  plain- 
tiff, Margaret  Carter,  held  and  owned  this  note  and  mortgage  at 
the  time  suit  was  commenced;  that  in  bringing  the  suit  she  joined 
her  husband  with  her  in  the  action,  and  the  defendant,  in  his  tra- 
verse, goes  no  further  than  to  deny  the  right  to  bring  the  joint  ac- 
tion, denying  the  joint  interest,  and  denying  that  there  is  anything 
jointly  due.  He  admits  the  ncte  to  be  in  the  sole  possession  of  the 
plaintiff,  and  to  be  the  property  of  the  plaintiff.  He  nowhere  tra- 
verses her  right  to  sue,  and  nowhere  claims  that  any  part  of  the  note 
has  been  extinguished  beyond  the  interest  of  the  year  that  it  had 
to  run  after  its  execution. 

It  occurs  to  us  that  we  should  not  delay  this  plaintiff  in  the 
collection  of  her  note  simply  because  she  has  joined  her  husband 
with  her  in  the  action.  Admit  that  she  can  sue  alone,  does  it  make 
error  if  she  joins  her  husband  with  her?  The  note  is  due  and  un- 
paid.    There  is  no  defense  set  up  except  this  matter  in  abatement. 

It  is  a  contract  that  cannot  certainly  be  executed  within  a 
year.  It  was  made  on  or  about  the  14th  day  of  August.  The  fur- 
ther forbearance  was  not  to  begin  until  the  30th  day  of  July  for  the 
year  following.  It  was  to  run  through  twelve  months  from  the  3d 
day  of  July,  1876.  As  matter  of  abatement,  then,  we  cannot 
regard  that,  as  it  is  set  up,  as  good,  and  as  binding  on  these  parties. 
If  is  was  a  contract  that  could  be  executed,  we  would  hold  it  good 
under  the  statute;  but  it  is  a  contract  that  cannot  by  possibility 
be  executed  witnin  a  year,  for  the  continued  forbearance  through 
the  year  is  the  stipulation  as  it  is  set  up  here  on  the  part  of  this 
plaintiff  Margaret  Carter. 

In  this  condition  of  things  the  husband  is  an  unnecessary 
party.  Admit  that  the  wife  could  bring  her  action  alone,  is  it  error 
for  her  to  join  her  husband?  Is  it  error  if  she  chooses  to  give  her 
husband  an  interest  in  that  note?  It  cannot,  by  any  earthly  possi- 
bility, prejudice  the  rights  of  this  defendant.     He  could  plead  in 
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bar  a  former  recovery  just  as  well  in  this  form  of  action  as  in  any 
other.     The  judgment  of  the  court  below  is  sustained. 

J.  W.    Heisley,  S.  A.    Schwab,  J.  K.  Hord  for  plaintiff;  E. 
Sowers  for  defendant. 


HUSBAND  AND  WIFE. 

[Cuyahoga  District  Court,  March  Term,  1878.*) 

E.  H.  WlLCOX  ET  AL.    V.    HARRIET   ZIMMERMAN   ET  AL. 

Watson,  Hale  and  Tibbals,  JJ. 

1.  In  an  action  against  the  maker  of  a  note,  a  married  woman,  in  order  to 

charge  her  separate  estate,  the  petition  must  aver  that  she  had  separate 
property  at  the  time  the  action  was  instituted,  but  averring  that  she  had 
separate  property  when  the  note  was  executed  is  bad  in  demurrer. 

2.  In  an  action  against  a  woman,  the  maker  of  a  note,  an  answer  that  at  the 

time  of  making  the  note  and  of  answering,  she  is  a  married  woman,  the 
wife  of  a  person  named,  is  not  demurrable. 

Hale,  J. 

This  is  a  case  upon  a  petition  in  error  to  reverse  the  judgment 
of  the  court  of  common  pleas. 
The  errors  relied  upon  are: 

1.  That  the  court  below  erred  in  overruling  the  demurrer  to 
the  answer  of  Harriett  Zimmerman  filed  to  the  original  petition  in 
the  case. 

2.  That  the  court  erred  in  sustaining  the  demurrer  of  Harriett 
Zimmerman  to  the  amended  petition  filed  by  the  plaintiffs. 

The  action  was  commenced  by  the  plaintiffs  below,  and  stands 
here  against  Harriett  Zimmerman  and  George  W.  Zimmerman,  and 
is  founded  upon  a  promissory  note  signed  by  these  two  defendants. 
The  cause  of  action  is  described  in  the  petition  in  the  ordinary 
form  of  setting  out  a  cause  of  action  upon  a  promissory  note  under 
section  122  of  the  code.  It  makes  no  reference  to  the  fact  that 
Harriett  Zimmerman  was  a  married  woman,  and,  of  course,  makes 
no  averment  that  she  had  separate  property  which  she  intended  to 
charge  by  the  execution  of  this  note.  To  that  petition  she  an- 
swered, alleging  that,  at  the  time  of  the  execution  of  the  note,  and 
at  the  time  of  the  filing  of  the  answer,  she  was  a  married  woman, 
and  the  wife  of  her  codefendant  George  W.  Zimmerman.  To  that 
answer  a  demurrer  was  interposed  by  the  plaintiff  and  the  demurrer 
was  overruled,  holuing  that  the  allegations  of  the  answer  constitu- 
ted, as  to  her,  a  good  defense  to  the  promissory  note.  In  that,  we 
think,  no  error  was  committed,  by  the  court  of  common  pleas. 
That  demurrer  having  been  overruled,  the  plaintiff,  took  leave  to 
amend  the  petition.  The  plaintiff  says  that  this  cause  of  action  is 
founded  upon  a  promissory  note  of  which  the  following  is  a  copy, 
giving  a  copy  of  the  note,  signed,  Harriett  Zimmerman  and  George 
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W.  Zimmerman:  4 'There  are  no  credits  upon  said  note."  Then, 
to  meet  the  defect  of  the  original  petition,  this  averment  is  made: 
"That  said  Harriett  Zimmerman,  at  the  time  she  executed  said  ncte, 
was  the  wife  cf  the  defendant,  Gecrge  W.  Zimmerman,  and  she 
then  had  property  separate  and  apart  from  her  husband,  and  at  that 
time  she  executed  said  note  with  the  intention  and  for  the  purpose 
of  binding  her  separate  property  and  the  estate  for  the  payment 
thereof.'  It  will  be  noticed  that  the  allegation  in  this  petition  is, 
that  at  the  time  she  executed  the  note,  she  had  separate  property, 
which  she  intended  to  bind  by  the  execution  of  that  note,  and  for 
the  payment  of  the  note.  There  is  no  averment  that,  at  the  time 
of  the  institution  of  this  suit,  she  had  any  separate  property. 

In  the  26  Ohio  Reports  the  supreme  c  ourt  have  held,  that  sec- 
tion 28  of  the  civil  code,  as  amended  March  30,  1874,  was  not 
intended  to  enlarge  or  vary  the  liabilities  of  a  married  woman,  but 
merely  to  change  the  form  of  remedy.  So  that  her  liability,  after 
the  passage  of  the  amendment,  remained  precisely  as  before  the 
amendment  was  made. 

"Second,  no  recovery  can  be  had  against  a  married  woman 
upon  her  promissory  note,  whether  executed  before  or  after  the 
date  of  said  amendatory  act,  unless  it  appear  that  she  has  separate 
property  subject  to  be  charged  therewith." 

We  suppose  that  prior  to  this  amendment  the  separate  property 
of  the  wife,  in  a  case  where  her  separate  property  was  chargeable, 
was  charged  by  a  suit  in  equity  to  charge  that  separate  property. 
Yet,  since  this  amendment,  where  the  case  is  made  in  which  the 
wife's  separate  property  may  be  charged  with  the  payment  of  the 
debt  she  has  contracted,  a  personal  judgment  can  be  rendered; 
but  before  that  personal  judgment  can  be  rendered,  the  same 
state  of  facts  must  appear  and  exist  that  was  necessary  before  the 
amendment,  to  charge  her  separate  property;  hence,  it  follows  that 
at  the  time  it  is  sought  to  charge  the  debt  contracted  by  her  upon 
the  separate  property,  it  must  appear  that  she  had  separate  property 
to  be  charged  with  the  payment  of  that  debt.  There  is  no  such 
allegation  in  this  petition,  and  in  that  the  petition  was  defective. 
The  demurrer,  therefore,  was  properly  sustained. 

Another  question,  which  was  somewhat  *discussed,<  is  _g 
whether  the  petition  should  not  also  show  that  the  conside'ra- 
tion  of  the  note  was  for  her  benefit  or  the  benefit  of  her  estate;  that 
the  consideration  was  received  by  her  either  personally  or  for  the 
benefit  of  her  estate  before  her  estate  can  be  charged,  or  before  a 
personal  judgment  can  be  rendered.  That  precise  question,  as  we 
understand  it,  has  not  been  passed  upon  by  the  supreme  court  and 
it  not .  being  necessary  to  a  determination  of  the  questions  raised 
in  this  case,  we  do  not  pass  upon  it. 

The  judgment  of  the  court  of  common  pleas  is  affirmed. 

Hutchins  &  Campbell  for  plaintiff;  Wm.  Kidd  for  defendant. 
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ASSESSMENTS. 

[Cuyahoga  District  Court,  March  Term,  1878.] 

James  Kelley  v.  Sylvester  D.  Everett,  Treasurer  of  the 
City  of  Cleveland. 

Watson,  Hale  and  Tibbals,  JJ. 

Hale,  J. 

The  plaintiff  in  error  was  the  plaintiff  below  in  a  proceeding 
to  recover  back,  the  amount  of  an  assessment  paid  by  him  for  the 
construction  of  a  sewer  on  Champlain  street. 

The  court,  looking  over  the  record,  did  not  find  that  it  dis- 
closed any  good  reason  why  the  plaintiff  should  not  pay  for  the 
sewer  of  which  he  had  the  benefit  or  why  he  should  recover  back 
what  he  had  paid. 


CORPORATIONS. 

[Cuyahoga  District  Court,  March  Term,  1878.] 

tjEWETT  v.  The  Valley  Railway  Co. 

Watson,  Hale  and  Tibbals,  JJ. 

Watson,  J. 

In  this  case  the  court  requested  counsel  to  make  a  motion 
to  reserve  for  the  reason  as  announced. 

"That  we  think  a  reported  decision  ought  to  be  made  upon  the 
main  point  involved.  We  think  it  will  be  to  the  interest  of  these 
railroad  enterprises  and  to  the  interest  of  the  profession  to  have  a 
reported  case  upon  this  point."     The  case  was  reserved. 

Marvin,  Hart  &  Squire  for  plaintiff;  W.  J.  Boardman  for  de- 
fendant. 


tFor  supreme  court  decision  see  34  O.  S.,  601.  The  decision  of  the 
supreme  court  has  been  followed  86  O.  S.,  1,  10;  39  O.  S.,  245,  249;  42  O.  S., 
261,  274;  42  O.  S.,  549,  553;  47  O.  S.,  276, 299. 
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♦JUDGMENT.  77 

[Cuyahoga  District  Court,  March  Term,  1878.] 

fMARY   lyETlTIA   GlPPORD  V.    DAVID   MORRISON. 

Watson,  Hale  and  Tibbals,  JJ. 

A  court  of  equity  will  not  decree  a  judgment  lien  to  be  invalid  on  the  ground 
of  the  want  of  legal  notice  to  the  defendant,  where  the  plaintiff  has  not 
been  guilty  of  misconduct,  and  the  defendant  has  had  actual  knowledge 
of  the  pendency  of  the  action,  unless  a  meritorious  defense  to  the  ac- 
tion be  shown 

Watson,  J. 

This  case  involves  a  very  simple  and  a  single  question. 

The  plaintiff  in  error  purchased  certain  real  estate  which  she 
found  after  purchase,  was  subject  to  a  lien  upon  the  judgment  of 
a  justice  of  the  peace.  That  lien  was  in  favor  of  the  defendant 
in  error.  It  seems  that  he  brought  an  action  against  his  debtor 
before  a  justice  of  the  peace,  and  process  issued  on  the  28th  day 
of  December,  made  returnable  by  the  justice  issuing  it  on  the  31st 
day  of  the  same  month.  After  the  process  was  issued,  a  copy  was 
made  in  its  original  form  by  the  officer  holding  it,  and  then  he 
altered  the  return  day  to  the  3d  day  of  January,  three  days  after- 
wards. He  returned  his  process  to  the  court  issuing  it  served. 
The  defendant  there  received  the  copy  calling  upon  him  to  answer 
on  the  31st.  What  he  did  on  the  31st  does  not  appear.  On  the 
3d  of  January  judgment  passed  against  him  by  default.  The 
question  now  arises  whether  that  judgment  is  void,  or  whether  it  is 
erroneous  and  may  be  reversed.  We  are  told  that  this  question 
has  been  decided  both  ways  by  different  branches  of  the  court 
below. 

We  take  this  view  of  the  subject:  That  when  that  writ  was 
issued  and  made  returnable  on  the  31st,  and  went  into  the  hands  of 
the  officer  and  was  by  him  altered,  that  alteration  being  approved 
by  the  court,  and  the  case  set  down  for  trial  on  the  3d  of  January, 
it  ceased  to  be  the  act  of  the  officer,  and  became  the  act  of  the 
court  in  changing  the  return  day  of  that  writ.  The  copy  was 
returnable  on  the  31st.  It  does  not  appear  what  the  party  did  on 
that  day;  but  we  regard  it  in  this  light:  it  was  to  him  a  process, 
informing  him  that  the  action  had  been  commenced  against  him  by 
the  plaintiff  in  a  certain  justice's  court,  and  that  unless  he  an- 
swered, judgment  would  go  against  him  by  default. 
**""We  think  that  this  was  an  irregularity  in  the  process  which  he 
could  have  corrected.  By  making  his  motion  in  the  court,  he  could 
have  set  that  service  aside  and  secured  any  right  which  was  involved 
in  the  case,  and  which  would  have  been  prejudiced  by  holding 
that  a  good  service.     But  he  did  not  do  that,  and  a  judgment  was 

tAffirmed  with  report,  37  O.  S.,  502. 
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entered  against  him.  The  justice  then  made  up  his  case  as  the 
writ  was  returned  to  him  altered — the  writ  having  been  issued 
returnable  on  the  3d  of  January,  and  on  the  3d  of  January  the  non- 
appearance of  the  defendant,  default  and  judgment,  leaving  upon 
the  record  no  error,  and  yet  we  cannot  see  that  that  judgment  is 
absolutely  void.  The  defendant  was  so  far  a  party  to  it  that  we 
cannot  treat  it  as  a  nullity.  We  do  net  think  it  reaches  the  naked- 
ness that  would  authorize  that,  and  that  is  the  view  taken  of  it  by 
the  court  belcw,  tc  reverse  which  this  proceeding  is  brought  here. 
The  entry  here  will  be  an  affirmance  of  the  judgment  of  the  court 
below. 

E.  Sowers  for  plaintiff;  Birney  for  defendant. 


EVIDENCE. 

[Cuyahoga  District  Court,  March  Term,  1878.] 

John  H.  Isaac  v.  Adin  Gaunt. 

Watson,  Hale  and  Tibbals,  JJ. 

In  an  action  for  damages  for  negligence,  the  issues  being  the  negligence  of 
defendant  and  contributory  negligence  of  plaintiff,  the  subsequent  con- 
duct of  the  parties  as  to  whether  plaintiff  ever  complained  to  defendant 
of  his  being  the  cause  of  his  injury  is  proper;  or  if  it  is  not  proper  it  ia 
not  prejudicial  to  the  plain  tiff  and  not  ground  for  the  reversal  of  a  ver- 
dict for  defendant. 

Tibbals,  J. 

Error  to  the  court  of  common  pleas.  The  errors  complained 
of  are,  first,  the  verdict  of  the  jury  was  against  the  weight  of  the 
evidence;  second,  error  of  the  court  in  admitting  certain  testimony 
on  the  trial  which  was  duly  excepted  to. 

The  case  is  as  follows: 

John  H.  Isaac,  in  the  month  of  March,  1864,  being  a  boy  of 
between  thirteen  and  fourteen  years  of  age,  entered  into  the  employ- 
ment of  the  defendant  to  operate  a  certain  flax-breaking  machine. 
78  He  avers  that  *he  was  unacquainted  with  the  machine;  that 
the  defendant  did  not  properly  instruct  him  as  to  its  manage- 
ment, and  that,  after  operating  it  a  few  days,  a  certain  bar  connected 
with  the  machine,  which,  he  avers,  was  inserted  between  two  cer- 
tain rollers  for  the  protection  of  the  operator,  broke,  and  the  de- 
fendant, knowirg  it,  negligently  suffered  that  machine,  in  that 
broken  condition,  to  be  operated  by  this  boy  without  again  properly 
instructing  him  with  reference  to  the  danger;  and  he  says  that 
after  operating  it  a  few  weeks,  without  any  fault  on  his  part,  and 
by  reason  of  the  negligence  of  the  defendant,  his  hand  caught  in 
the  roller  and  his  arm  was  crushed  and  had  to  be  amputated,  and, 
that  by  reason  of  these  facts,  he  has  sustained  a  large  amount  of 
damage.     The  negligence  and  carelessness  of  the  defendant  is  put 
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in  issue  by  him  in  his  answer.  The  case  went  to  trial  before  a  jury. 
On  the  trial  the  boy  testified,  substantially  to  this  state  of  facts; 
that  he  had  net  been  cauticned  in  reference  to  the  dangers  of  .run- 
ning the  machine;  that  the  defendant  was  aware  of  its  broken  con- 
dition; that  the  defendant  inserted  in  the  place  of  the  bar  a  mere 
rod  which  left  a  space  of  some  three-fourths  of  an  inch  between 
the  bar  and  the  roller;  and  that,  in  operating  it,  his  hand  caught 
in  that  place.  On  the  part  of  the  defense,  the  defendant  himself 
was  called  as  a  witness,  and  testified  that  when  he  first  gave  em- 
ployment to  the  boy  he  explained  the  entire  operation  of  the 
machine,  the  proper  mode  of  management,  and  expressly  told  him 
that  he  must  be  careful  and  not  get  his  fingers  between  the  rollers 
saying  to  him,  as  he  expressed  it,  that  a  machine  that  would  break 
flax  would  break  fingers.  He  said  that  he  repeatedly  gave  him 
these  admonitions;  and  that  upon  the  morning  of  the  day  of  the- 
accident,  seeing  him  act  carelessly  about  the  machine,  with  refer- 
ence to  his  fingers,  pulling  the  flax  by  his  hands  from  the  machine, 
he  again  cautioned  him,  told  him  that  he  must  not  do  it.  Other 
parties  were  called,  who  were,  perhaps,  employes  in  the  establish- 
ment, and  who  testified  to  seeing  these  same  acts  of  carelessness 
on  the  part  of  the  boy,  and  that  they  had  warned  him  of  the  dan- 
ger, and  that  he  must  be  careful  or  be  would  injure  himself. 

This  being  the  state  of  the  proof,  the  jury  readily  found  a  ver- 
dict for  the  defendant.  It  is  claimed  that  the  evidence  does  not 
support  the  verdict,  because  there  is  no  controversy  over  the  fact 
that  the  bar  was  broken,  and  that  the  boy  was  not  cautioned  with 
reference  to  the  use  of  the  machine  after  that  bar  was  broken. 

I  think  there  is  considerable  controversy  over  that  question; 
for,  if  it  be  true,  as  the  defendant  says,  that  he  told  him  upon  the 
very  morning  that  this  accident  occurred  of  the  danger,  he  certainly 
then  knew  it.  But  it  is  further  in  proof  that  the  boy  himself  broke 
this  bar  in  his  operating  that  machine  after  running  it  two  days 
and  a  half;  that  he  knew  that  rod  was  put  in  there — knew  all  about 
it  just  as  well  as  the  defendant  could  have  known  it,  and  was  fully 
instructed  as  to  the  manner  of  managing  it,  and,  especially,  that 
he  must  not  get  his  fingers  between  the  rollers.  We  are  at  a 
loss  to  see  how  the  evidence  fails  to  support  the  verdict.  Indeed, 
the  evidence  is,  substantially,  all  upon  that  side  of  the  case  This 
boy  is  fully  contradicted  upon  this  point.  But,  if  he  were  not, 
the  evidence  clearly  shows  that  the  negligence  was  on  the  part  of 
he  boy,  he  having  full  knowledge  of  the  condition  of  the  machine. 

This  accident  occurred  in  1864.  The  suit  was  brought  in 
1874.  Ten  years  at  least  had  elapsed  after  the  accident  before  the 
suit  was  brought.     The  boy  had  then,  of  course,  arrived  at  age. 

The  next  error  complained  of  is  the  admission  of  certain  evi- 
dence. The  boy,  upon  cross-examination,  was  asked  if  he  had 
ever  made  any  complaint  to  the  defendant.  It  turned  out,  as  the 
proof  shows,  that  that  was  only  a  matter  of  hearsay  on  the  part  of 
the  boy,  and  when  the  defendant  went  upon  the  stand  they  asked 
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him  this  question:  "What  complaint,  if  any,  has  the  plaintiff  ever 
made  to  you  before  the  commencement  of  this  suit,  as  to  your  being 
the  blame  for  this  injury  to  him?" 

When  it  is  borne  in  mind  that  the  two  issues  submitted  to  the 
jury  were,  first,  the  carelessness  or  negligence  of  the  defendant, 
and,  secondly,  the  contributory  negligence  of  the  plaintiff;  the  con- 
duct of  the  parties  is  the  material  point  in  issue.  It  is  said  that 
that  does  not  prove  anything.  It  is  proof  of  a  very  low  grade,  un- 
doubtedly, but  we  think  that  in  cases  of  this  character  it  is  always 
competent  to  give  in  evidence  the  conduct  of  the  parties.  If  this 
boy  had  carelessly  placed  his  fingers  within  the  rollers,  so  that  it 
was  his  own  fault,  he  was  conscience  of  that  fact;  he  knew  that  he 
was  the  party  to  blame;  and  can  it  be  said  that  it  is  not,  at  least, 
competent  evidence  tending  to  show  carelessness  on  his  part  to 
prove  that  he  never  made  any  complaint  to  the  party  whom  he  sues. 
If  he  had  been  free  from  blame,  if  the  carelessness  had  been  entirely 
on  the  part  of  the  defendant,  naturally,  he  would  have  found  fault 
with  him;  he  would  have  complained;  he  would  have  suggested  to 
him  that  the  real  cause  of  the  injury  was  the  negligence  of  the  de- 
fendant. We  are  referred,  in  this  connection,  to  a  decision  by  the 
supreme  court  commission:  "Evidence  must  be  confined  to  the  is- 
sue, and  even  for  the  purpose  of  corroborating  the  testimony  of 
witnesses  an  inquiry  into  facts  entirely  collateral  leading  to  a  con- 
troversy over  matters  altogether  foreign  to  the  case  before  the  court 
cannot  be  permitted."  Is  this  that  class  of  evidence?  It  certainly 
was  not  foreign  to  the  case.  They  were  inquiring  of  the  defendant 
as  to  the  conduct  of  this  boy,  what  he  had  said  and  done,  if  any- 
thing, on  the  subject  of  whether  he  had  made  any  complaint,  or 
whether  he  had  omitted  to  do  so,  leaving  the  jury  to  give  it  such 
weight  as  it  might  be  entitled  to,  in  determining  the  question  of 
negligence  on  his  part.  They  say  "the  effect  of  incompetent  testi- 
mony once  admitted  cannot  be  done  away  with  except  by  such  a 
charge  to  the  jury  as  will  force  them' to  disregard  it  completely." 

This  language  must  be  taken  in  connection  with  the  repeated 
holdings  that  evidence  must  be  to  the  prejudice  of  the  party  before 
the  court  will  disturb  a  verdict,  where  such  evidence  is  permitted  to 
be  given  on  the  trial.  Harmonize  these  two  propositions,  and  how 
can  it  be  said  that  this  evidence,  in  the  least  degree,  prejudiced  that 
boy.  It  was  a  fact  admitted  by  himself,  a  fact  sworn  to  by  the 
defendant — an  unquestioned  fact.  We  are  at  a  loss  to  see  how  the 
boy  could,  in  any  way,  be  prejudiced  by  this  character  of  evidence. 
We  think  there  was  no  error,  and  the  judgment  of  the  court  below 
is  affirmed. 

John  Coon  for  plaintiff;  H.  C.  Ranney  for  defendant. 
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[Cuyahoga  District  Court,  March  Term,  1878.] 

fHORACE   WlLKINS  V.   OHIO   NATIONAL   BANK. 

Watson,  Hale  and  Tibbals,  JJ. 

Parties  who  are  severally  or  jointly  and  severally  liable  on  an  instrument  may 
be  sued  separately  although  the  one  sued  is  a  surety  only. 

Hale,  J. 

This  is  a  petition  in  error  to  reverse  the  judgment  of  the  court 
of  common  pleas. 

^  ,  The  action  below  was  founded  upon  a  promissory  note  for  three 
thousand  dollars,  payable  to  the  order  of  the  cashier  of  the  Ohio 
National  bank,  signed  by  W.  P.  Cooke,  and  indorsed  by  Horace 
Wilkins.  On  the  13th  of  January,  1877,  the  Ohio  National  bank 
commenced  an  action  on  that  note  against  Horace  Wilkins.  The 
petition  is  in  the  ordinary  form  to  charge  an  indorser,  and  asked  a 
judgment  for  the  amount  of  the  note  against  Wilkins  alone.  On 
the  17th  of  February,  1877,  Wilkins  answered,  first  obtaining  leave 
of  the  court  to  answer,  and  to  make  Cooke,  the  maker  of  the  note, 
a  party  defendant.  In  his  answer  he  controverts  no  allegation  of 
the  petition,  but  simply  alleges  that  he  indorsed  that  note  as  surety 
for  W.  P.  Cooke,  and  asks  that  a  judgment  be  rendered  against 
Cooke  as  principal  and  himself  as  surety.  Section  38  of  the  code 
provides,  "Persons  severally  liable  upon  the  same  obligation  or 
instrument,  including  the  parties  to  bills  of  exchange  promissory 
notes,  may,  all  or  any  of  them,  be  included  in  the  same  action,  at 
the  option  of  the  plaintiff."  The  plaintiff  in  this  case  exercised 
that  option.  A  summons  was  issued  upon  that  answer  and  cross- 
petition,  as  it  is  called,  requiring  Cooke  to  appear  and  answer  that 
cross- petition.  He  is  not  required  to  answer  the  petition  of  the 
plaintiff.  The  cross- petition  asks  for  no  judgment  against  him  in 
favor  of  Wilkins,  simply  asks  that  he  be  brought  in,  and  that  a  judg- 
ment may  be  rendered  in  a  particular  way  against  Wilkins. 

The  court  below,  with  this  state  of  facts  before  it,  simply  ren- 
dered a  judgment  against  Wilkins  as  prayed  for  in  the  petition, 
leaving  the  rights  of  the  two  defendants  to  be  determined  there- 
after. In  that  we  can  see  no  error.  We  do  not  see  how  it  was  in 
the  power  of  this  defendant  to  prevent  a  judgment  being  rendered 
against  him  in  accordance  with  the  prayer  of  the  petition.  It  was 
within  the  plain  provisions  of  the  code.  The  judgment  of  the 
court  below  is  affirmed. 

J.  I.  Nesbit  for  plaintiff;  Henderson  &  Kline  for  defendant. 

t Affirmed  with  report,  31  O.  S.,  565. 
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8 1  *HUSBAND  AND  WIFE. 

[Cuyahoga  District  Court,  March  Term,  1878.] 
Watson,  Hale  and  Tibbals,  JJ. 

Moses  Roskoph  v.  John  G.  Coates  et  al. 

In  a  petition  against  a  husband  and  wife  on  an  account,  it  is  necessary,  in  or- 
der to  have  judgment  against  the  wife,  to  aver  that  she  intended  to  change 
her  separate  property  and  that  she  is  possessed  of  separate  property. 

Tibbals,  J. 

This  case  was  heard  and  submitted  to  the  court  on  a  peti- 
tion in  error  to  reverse  the  judgment  of  the  court  of  common  pleas. 
The  error  assigned  and  relied  upon  was  the  sustaining  by  th  eCourt 
of  a  demurrer  to  the  answer  of  the  defendant  below. 

The  case  is  briefly  this:  On  the  10th  of  May,  1871,  the  Com- 
mercial Mutual  Insurance  company,  insured  a  certain  schooner 
called  the  John  Burt  in  the  sum  of  $20,000.  On  the  same  day  the 
Detroit  company  reinsured  to  the  plaintiff  this  same  property  in 
the  amount  of  $5,000.  The  property  was  lost  during  the  life  of 
the  policy.  The  petition  avers  that  the  plaintiff  became  liable  for 
the  payment  of  the  sum  of  $20,000,  stated  in  its  policy.  It  avers 
further  that  that  the  defendant,  having  reinsured  the  plaintiff  upon 
this  same  property  in  the  sum  of  $f>,000,  is  liable  for  that  sum. 
The  answer  of  the  defendant  admits  the  assurance  by  the  Commer- 
cial Insurance  company  to  the  amount  of  $20,000,  the  destruction 
of  the  property,  and  its  liability  for  that  sum;  but  the  defendant, 
for  a  further  answer,  says  that  ''the  plaintiff  has  never  paid  said 
last  named  sum  to  the  said  assured,  who  is,  as  the  defendant  is  in- 
formed and  believes,  one  P.  J.  Ralph,  of  Detroit,  in  the  state  of 
Michigan.  On  the  contrary,  the  plaintiff,  though  not  in  a  condi- 
tion of  insolvency  or  bankruptcy  before  the  commencement  of  this 
action,  settled  and  compromised  with  the  said  assured  his  said  claim 
of  $20,000,  under  said  policy,  for  the  sum  of  sixty  per  cent,  on  said 
last  named  amount,  and  for  no  more,  to-wit:  for  the  sum  of  three- 
fifths  of  the  amount  insured  bj  the  plaintiff  on  the  said  vessel  in 
and  by  said  policy,  and  said  claim  of  said  assured  was  thereby  fully 
satisfied  and  discharged ;  and  the  defendant  thereafter,  in  accord- 
ance with  the  terms 'of  said  settlement  and  compromise,  and  in  full 
satisfaction  and  discharge  of  all  claims  against  it  by  reason  of  the 
loss  of  said  vessel  under  said  policy  by  it  issued  to  the  plaintiff, 
paid  to  the  plaintiff  $3,000,  to  wit:  sixty  percent,  or  three-fifths  of 
the  sum  insured  on  said  vessel  in  and  by  said  policy  issued  by  the 
defendant  to    the  plaintiff;    wherefore   it  asks   to  be   dismissed.' ' 

To  that  answer  a  demurrer  was  interposed  and  sustained  by 
the  court  below. 

It  is  claimed  by  the  plaintiff  in  error  that  the  court  erred  in 
two  particulars.     First,  it  is  said  that  this  answer  is  in  accord  and 
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satisfaction  of  that  claim  of  the  Commercial  Insurance  Co.,  against 
the  Detroit  Fire  Insurance  Co.  The  answer  is  objected  to  upon  the 
other  side  for  the  reason  that  it  is  not  sufficiently  averred  that  the 
payment  of  the  $3,000  was  an  accord  and  satisfaction.  The  parties 
was  originally  liable  for  $20,000.  They  settled  and  paid  $12,000. 
The  answer  avers:  "Thereupon  the  defendant  paid  the  same  pro- 
portion (sixty  per  cent.),  towit:  $3,000,  in  discharge  of  its  liability 
for  $5,000.' ' 

Now,  first,  are  these  averments  sufficient?  I  think  it  cannot  be 
doubted  that,  to  maintain  a  claim  of  this  kind — an  accord  and  sat- 
isfaction— there  must  be  a  mutuality  of  understanding  between  the 
parties.  The  amount  must  not  only  be  paid  by  the  debtor,  but  it  must 
have  been  received  by  the  creditor  as  an  accord  and  as  a  satisfaction. 
We  are  cited  to  a  case  in  the  Cincinnati  Superior  Court  Reporter 
upon  that  subject.  That  was  a  debt  incurred  in  a  gambling  estab- 
lishment for  the  sum  of  $2,500.  The  answer  interposed,  first,  a 
general  denial;  then  it  said,  "the  other  defendants  answer  and 
make  a  general  denial  of  the  facts  alleged,' '  and  afterwards  set  up, 
as  another  ground  of  defense,  accord  and  satisfaction.  With  regard 
to  the  last  ground  of  defense,  the  paper  on  which  it  is  claimed  ac- 
cord and  satisfaction  can  be  predicated  is  a  receipt  signed  by  the 
plaintiff  for  $100  "in  full  of  all  claims  against  Stone,  Wyatt  & 
Crout,  especially  in  full  of  all  claims  lost  by  me  at  the  game  of 
faro  at  their  house,  202  East  Fourth  street." 

The  court,  in  that  case,  say:  "Formerly  the  rule  was  regarded 
with  great  rigor;  that,  if  cne  owed  another,  by  contract  or  other- 
wise, a  large  sum  of  money,  the  acceptance  of  a  smaller  sum  would 
not  be  regarded  as  evidence  of  satisfaction :  but  that  rule  has  been 
very  much  relaxed  in  modern  times.  The  rule  now  is  to  ascertain 
the  intention  of  the  parties— whether  they  voluntarily  came  to- 
gether ;  that  there  was  no  fraud,  and  no  advantage  taken  of  one 
by  the  other.  It  seemed  to  the  court  the  principle  will  apply  in 
this  case  as  in  any  other.  The  acceptance  of  a  smaller  sum  in  dis- 
charge of  a  greater,  where  the  parties  stand  on  equal  terms,  is 
regarded  as  satisfaction." 

Now,  it  clearly  appears  from  that  case  that  the  parties  united 
in  that  compromise.  Not  only  was  the  sum  of  $100  paid  in  full 
satisfaction,  but  it  was  accepted;  it  was  received  and  receipted  for 
by  the  creditor  in  full  satisfaction. 

What  have  we  here?  We  have  nothing  save  this:  first,  the 
averment  that  they  compromised  their  $20,000  for  $12,000;  and, 
upon  the  legal  theory  that  that  operated  to  the  benefit  of  the  rein- 
surer, they  paid  the  same  proportion  in  full  satisfaction;  but  there 
is  an  entire  failure  to  aver  that  the  party  received  that  with  the 
same  understanding  on  their  part.  There  is  no  averment  that  the 
parties,  in  the  language  of  this  case,  "intended  to  accept  this  in 
full  satisfaction."  For  aught  that  appears,  it  may  have  been  sim- 
ply to  be  paid  upon  an  *account — balance  to  be  paid  at  any  g2 
time.  We  are  very  clearly  of  the  opinion  that  this  answer  does 
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not  contain  averments  sufficient  in  that  respect  to  be  sustained.  It 
was  claimed  and  asked  by  counsel  that  they  ought  to  be  permitted 
to  put  in  other  proof.  But  you  can  only  prove  what  you  aver;  and 
if  you  prove  every  fact  you  have  averred,  you  are  still  short  of 
making  a  case;  and,  if  that  be  so,  the  answer  is  defective. 

The  next  question  presented  is  more  especially  a  question  of 
law:  That  this  second  insurance — the  reinsurance — is  a  mere  mat- 
ter of  indemnity,  and  that  they  are  entitled  to  the  same  reduction 
in  the  amount  of  the  loss  that  the  original  insurer  obtained. 

Now,  is  that  the  law?  That  it  is  a  contract  of  indemnity  can- 
not be  questioned.  It  sustains  that  relation.  The  original  party- 
insures  the  property.  They  ascertain  that  they  have  a  greater  risk 
than  they  are  willing  to  run,  and  they  seek  another  company  to 
share  it  with  them  as  an  indemnity.  Now,  what  is  the  contract  of 
this  reinsurer?  It  was,  *  'We  will  pay  your  loss  to  the  amount  of 
$5,000  if  you  sustain  a  loss  to  that  amount."  It  is  claimed  that 
that  is  not  the  terms  of  the  contract,  and  the  leading  authority  cited 
is  the  case  of  the  Illinois  Mutual  Fire  Insurance  company  v.  The 
Andes  Insurance  company.  There  the  policy  was  first  issued  upon 
the  property  for  the  sum  of  $6,000.  Another  company  reinsured 
the  insurer  in  the  sum  of  $2,000,  and  a  loss  occurred.  The  first 
company  adjusted  it  by  the  payment  of  $600,  ten  per  cent.,  and 
brought  their  suit  to  recover  the  entire  $2,000  of  the  other  party — 
not  only  the  full  sum  of  their  indemnity,  but  more  than  their  actual 
loss.  Now,  the  court  say:  "The  questions  are:  Shall  the  rein- 
surer recover  the  full  $2,000  or  only  $600,  or  a  pro  rata  part  of 
the  latter  sum?  Now,  this  last  question  is  raised  upon  the  fact  that 
the  policy  contained  the  stipulation:  'Loss,  if  any,  payable  pro  rata 
at  the  same  time  and  in  the  same  manner  as  the  reinsured  com- 
pany; in  case  of  a  loss  to  reinsure,  etc.*  M 

Now,  it  is  argued  that  that  stipulation  is  to  be  omitted,  and 
that  the  law  itself  provides  that  tbey  only  pay  a.  pro  rata  proportion. 
We  think  this  court  did  not  take  that  view  of  it.  The  court  say: 
"Notwithstanding,  then,  the  adverse  authority  that  is  to  be  found" 
— and  they  discuss  it  very  clearly — "we  are  disposed  to  hold,  on 
the  principle,  as  we  regard  it,  that  $600,  the  sum  paid  by  the  rein- 
sured company  in  discharge  of  its  liability  for  $6,000,  was  the  act- 
ual loss  it  sustained,  and  the  extent  of  the  recovery  which  should 
be  had.  And  in  view  of  the  following  special  clause  in  this  policy 
of  reinsurance,  we  are  of  the  opinion  that  the  recovery  in  this  case 
should  be  reduced  ^ven  below  that  sum.  The  clause  is  this" — 
which  I  have  just  read — "  'Loss,  it  any,  payable  pro  rata  at  the 
same  time  and  in  the  same  manner  as  the  reinsured  company.' 
The  only  construction  we  can  well  put  on  this  clause  and  give  it 
practical  effect  is  this:  that  the  Andes  Insurance  company,  the  rein- 
surer, was  only  to  pay  at  the  same  rate  as  the  Illinois  Mutual  Fire 
Insurance  company,  the  reinsured,  could  pay;  and,  as  the  latter 
company  paid  only  ten  cents  on  the  dollar  of  its  insurance,  the  for- 
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mer  company  is  onl>  liable  to  pay  at  the  same  rate — that  is,  ten 
cents  on  the  dollar.' ' 

Now,  it  was  argued  that  these  two  policies  of  insurance  ran 
hand  in  hand  together;  that  they  were  both  of  them  really  an  in- 
surance on  the  property.  That  is  true.  But  there  can  be  no  priv- 
ity between  the  insured  and  the  reinsurer.  Suppose  the  Commer- 
cial company  had  become  wholly  insovlent,  could  it  be  claimed  for 
a  moment  that  an  action  would  lie  directly  by  the  owner  of  this 
property  upon  this  policy  of  reinsurance?  Clearly  not.  He  had 
made  no  contract  with  it.  They  had  made  no  undertaking  to  him 
to  insure  that  property.  It  could  only  be  reached  as  assets  belong- 
ing to  the  Commercial  Mutual  Insurance  company.  It  was  simply, 
then,  an  undertaking  on  the  part  of  this  company.  "You  having 
insured  to  the  amount  of  $20,000,  we  will  indemnify  you  in  any 
sum  you  may  lose,  not  exceeding  $5,000/ *  They  lost  $12,000, 
and  paid  it.  How  can  it  be  said  that  this  defendant  should  be  per- 
mitted to  reduce  his  $5,000  when  the  plaintiff  has  been  subjected 
to  that  loss,  and  should  be  indemnified  to  the  amount  of  $5,000, 
according  to  the  terms  of  the  insurance.  We  regard  this  as  merely 
a  matter  of  contract  between  the  parties;  that  the  reinsurer  as- 
sumed to  pay  and  indemnify  to  the  amount  of  $5,000  if  the  orig- 
inal party  lost  that  amount  or  more.  The  answer  admitting  that 
fact,  we  are  unable  to  see  upon  any  principle  of  any  of  these  author- 
ities why  he  should  not  recover  the  entire  $5,000. 

The  judgment  below  will  be  affirmed. 

E.  J.  Dickman  for  plaintiff;  Ingersoll  &  Williamson  for 
defendant. 


DECLARATIONS  AND  ADMISSIONS. 

[Cuyahoga  District  Court,  March  Term,  1878.] 

George  Mills  and  Rollin  C.  DeWitt  v.  E.  Grasselli  and 

C.  A.  Grasselli. 

Watson,  Hale  and  Tibbals,  JJ. 

In  an  action  for  damages  caused  by  the  negligence  of  defendant  in  hitching 
a  fractious  horse  in  his  delivery  wagon,  a  question  as  to  what  the  driver 
said  regarding  the  character  of  his  horse,  to  which  he  replied  that  he  had 
a  "  green  "  horse  is  not  competent,  as  such  declaration  of  a  mere  agent 
is  not  part  of  the  res  gestce. 

Watson,  J. 

In  the  case  of  George  Mills  and  Rollin  C.  DeWitt  against 
Eugene  Grasselli  and  Caesar  A.  Grasselli,  the  plaintiffs  bring  their 
action  against  the  defendants  for  negligence  in  delivering  sulphuric 
acid.  The  acid  was  contained  in  a  vessel,  or  a  number  of  vessels, 
that  they  call  a  carboy,  the  form  or  proportions  of  which  I  am  un- 
informed of;  but  it  was  something  made  that  was  regarded  as  suffi- 
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cient  to  keep  and  contain  sulphuric  acid.  It  is  alleged  that  in 
delivering  this  acid  the  defendants  used  and  employed  unsuitable 
and  fractious  horses,  and,  by  reason  of  the  unmanageableness  of 
the  horses  sn  employed  by  the  defendants,  and  of  the  incompetency 
negligence,  carelessness  and  improper  conduct  of  the  driver  em- 
ployed by  the  defendants  to  manage  and  control  said  horses,  a  car- 
boy containing  said  acid  was  broken,  and  the  acid  was  spilled  and 
ran  upon  the  goods  and  property  of  the  said  plaintiffs,  and  thereby 
damaged  a  portion  of  the  stock  of  goods  of  the  said  plaintiff  to  the 
amount  of  $563.10. 

Now,  the  evidence  in  the  case  is  set  out;  and  after  evidence 
being  given  that  these  carboys  of  acid  were  sent  in  a  wagon  under 
the  charge  of  a  driver,  it  was  made  to  appear  to  the  jury  that  the 
horses  started;  that  they  moved  up  from  the  platform  some  feet, 
and,  being  reined  up  and  backed  down  again  to  the  platform,  that 
they  came  against  the  timbers  of  the  platform,  which  it  is  said 
jarred  the  house.  It  apears  that  they  were  backed  up  to  the  plat- 
form where  there  was  a  platform  scale  or  scale  for  the  purpose  of 
weighing  it;  that  this  aoid  was  taken  in  these  vessels  at  the  tail 
gate  of  the  wagon;  that  the  driver  shoved  them  down  to  the  tail 
end  of  the  wagon,  and  they  were  there  taken  by  the  agents  of  the 
persons  to  whom  they  were  contracted  and  to  whom  they  were  to 
be  delivered.  They  were  the  Non-explosive  Gas  Light  company, 
of  this  city,  and  the  plaintiffs  are  to  bacconists,  or,  at  least,  dealers 
in  tobacco;  that  his  stock  is  below  these  platform  scales;  that, 
after  taking  off  some  of  these  carboys,  one  was  taken  off  that  was 
broken;  it  was  put  upcn  the  scales  and  shoved  across,  and  then  on 
to  the  platform  to  be  shoved  right  to  the  point  where  it  was  to  be 
taken  down  stairs,  and  after  being  taken  off  the  wagon  it  was  dis- 
covered to  be  broken,  and  the  acid  commenced  discharging  from  the 
vessel,  and  discharged  very  rapidly,  ran  through  and  damaged  the 
stock  of  tobacco  of  these  plaintiffs. 

Well,  after  these  facts  had  been  shown,  this  inquiry  is  made  of 
one  witness:  "What,  if  anything,  did  the  driver  say  at  the  time 
as  to  the  character  of  his  horses?' '  The  question  was  objected  to 
by  the  defendants'  attorney,  the  objection  was  overruled,  and  to 
that  the  defendants  excepted,  and  the  question  was  answered,  "The 
driver  said  he  had  a  green  horse  in  the  team."  This  was  again 
repeated  by  another  witness.  "Question  by  plaintiff's  attorney: 
What  did  the  driver  say  as  to  the  character  of  his  horses  on  that 
occasion?  (Question  objected  to  by  defendants.  Objection  over- 
ruled, and  excepted  to  by  defendants.)  Answer:  The  driver  re- 
marked that  he  had  a  green  horse." 

Now,  this  evidence  was  given  to  sustain  the  allegation  that  the 
defendants  were  guilty  of  negligence  in  putting  an  unsuitable  horse 
in  that  team.  The  precise  ground  upcn  which  it  was  expected  that 
this  testimony  should  be  received  is  not  exactly  apparent.  We  infer, 
however,  by  the  form  of  the  question,  that  it  was  claimed  to  be  a 
part  of  the  res  gestae,   for  the  question  is,  "What  did  the  driver 
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say  at  the  time?"  We  infer  that  that  was  what  the  parties  meant 
in  asking  the  question. 

Now,  we  are  not  able  to  perceive  how  this  could  become  a  part 
of  the  rts  gestae.  It  was  nothing  explanatory  of  the  act.  It  was 
nothing  in  regard  to  what  had  transpired  there.  It  was  in  relation 
to  another  thing,  and  a  wholly  distinct  thing,  from  what  had  tran- 
spired there;  it  was  the  character  of  one  of  the  horses  in  that  team. 
In  regard  to  that  matter  this  driver  was  a  competent  witness,  and, 
if  what  he  had  to  say  on  that  subject  was  material,  he  should  have 
been  put  upon  the  witness  stand,  where  the  opposite  party  would 
have  had  the  benefit  of  testing  him  by  a  cross-examination.  We 
can  perceive  no  principle  upon  which  his  statement  there  could  be 
given  in  evidence.  Surely  what  he  said  as  an  agent,  relying  upon 
the  remark  as  the  remark  of  an  agent,  would  not  admit  the  testi- 
mony. We  can  perceive  nothing  that  so  connects  it  with  the  trans- 
action as  to  make  it  a  part  of  the  res  gestae,  and  this  evidence 
being  directly  to  the  point  at  issue,  we  are  to  presume  that  it  had 
its  effect  to  prejudice  the  case  as  to  the  defense  before  the  jury. 
We  come  to  the  conclusion  that  this  was  error  in  admitting  this 
testimony,  and,  for  that  reason,  we  rever&e  this  judgment  and  re- 
mand the  case  to  the  court  below  for  further  proceedings. 

There  are  further  questions  raised  here  as  to  the  instructions; 
but,  being  entirely  satisfied,  and  being  unanimous  upon  this  ques- 
tion, we  do  not  suppose  that  it  is  necessary  for  us  to  express  an 
opinion  upon  any  point  beyond  it,  and  for  this  reason  the  judg- 
ment, will  be  reversed  and  the  case  remanded. 

R.  F.  Paine  and  J.J.  Curran  for  plaintiffs;  M.  R.  Keith  for 
defendants. 


*  EXECUTIONS.  83 

[Cuyahoga  District  Court,  March  Term,  1878.] 

fS.  H.  Benedict  et  al.  v.  John  H.  Deckand. 

Where  a  levy  of 'execution  is  made  by  a  sheriff  on  a  stock  of  goods  belonging 
to  a  judgment  debtor,  and  subsequently  a  constable  levies  on  the  same 
goods,  subject  to  the  sheriff's  levy  and  with  the  sheriff's  consent,  such 
second  levy  is  good. 

Hale,  J. 

This  was  a  proceeding  in  the  court  below  for  the  distribu- 
tion of  funds  arising  upon  the  sale  of  certain  property  upon  execu- 
tions, and  it  comes  into  this  court  upon  a  petition  in  error.  The 
facts  connected  in  the  case  are  these:  Deckand  was  engaged  in 
mercantile  business  of  some  kind  in  this  city.  At  the  September 
term  of  the  court  of  common  pleas,  Boyd,  Mo  wry  &  Co.  recovered 
a  judgment  against  Deckand.  At  the  November  term  of  the  same 
year  John  B.  Stetson  recovered  a  judgment  against  the  same  party. 

tFor  common  pleas  decision  reversed  by  this  opinion,  see  1  B  ,  354. 
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At  the  January  term  of  1876,  S.  H.  Benedict  &  Co.  recovered  a 
judgment  against  the  same  party.  At  the  same  term  Williamson, 
executor,  obtained  two  judgments  against  the  same  party.  Gould, 
Devenport  &  Spalding  in  January,  1876,  covered  a  judgment  before 
a  justice  of  the  peace  for  $180  against  the  same  party.  Those  were 
the  judgments.  Benedict  &  Company  on  the  8th  day  of  January, 
having  a  judgment  for  some  $400,  caused  an  execution  to  be  issued 
upon  that  judgment,  and  a  levy  to  be  made  upon  a  stock  of  goods 
which  afterwards  sold  for  something  like  $1,100.  And  the  sheriff, 
under  that  execution,  took  possession  of  the  goods  and  held  them 
until  the  18th  day  of  January,  when  an  execution  was  issued  upon 
this  judgment  rendered  before  the  justice  of  the  peace  in  favor  of 
Gould,  Davenport  &  Co.  That  execution  was  placed  in  the  hands 
of  a  constable,  who  went  to  the  store  where  the  goods  were,  and 
made  a  levy  upon  the  goods  subject  to  the  levy  that  had  been  made 
by  the  sheriff;  and  we  find,  as  a  question  of  fact,  that  that  was  done 
with  the  consent  of  the  sheriff.  Affidavits  were  taken,  in  which 
the  constable  and  sheriff  both  allege  that  it  was  by  an  amicable 
arrangement  between  them  that  that  levy  was  made,  they  agreeing 
that  the  same  auctioneer  might  sell,  and  when  the  first  execution 
was  satisfied  that  the  residue  should  go  into  the  hands  of  the  con- 
stable for  the  execution  that  he  held.  It  was  by  the  consent  of  the 
two  officers  that  the  levy  was  made  in  that  way. 

The  first  claim  made  is  that  this  levy  by  the  constable  is  abso- 
lutely void,  for  the  reason  that  the  property  was  in  the  hands  of  the 
law;  that  being  held  by  the  sheriff  upon  an  execution,  it  was  in 
the  custody  of  the  law  at  the  time  the  constable  undertook  to  make 
this  levy,  and  being  in  the  custody  of  the  la  at  was  not  subject  to  a 
levy  upon  an  execution  held  by  another  officer. 

The  general  proposition  that  property  in  the  custody  of  one  offi- 
cer, held  by  him  upon  an  execution,  cannot  be  levied  upon  to  satisfy 
an  execution  in  the  hands  of  another  officer,  is,  perhaps,  well  settled. 
There  is  no  question  about  that  general  proposition  of  law.  But  it 
is  claimed  that  by  the  consent  of  the  officer  holding  the  property 
under  the  first  execution  that  that  may  be  done,  and  we  having 
found,  as  a  question  of  fact,  that  that  consent  was  given,  the  ques- 
tion is  fairly  presented  whether  that  consent  takes  it  out  of  the  gen- 
eral rule. 

Now,  by  the  statute,  when  two  executions  come  into  the  hands 
of  the  same  officer  he  may  levy  upon  and  hold  the  property  to 
satisfy  the  two  executions.  We  are  unable  to  find  very  much  author- 
ity upon  this  point.  There  is  a  case  in  the  1st  of  Disney,  the 
reasoning  of  which  satisfies  us  that  it  is  in  accordance  with  justice 
and  equity,  at  all  events.  After  reciting  the  general  proposition  I 
have  referred  to,  that  two  executions  may  be  levied  by  the  same 
officer,  the  judge,  in  delivering  the  opinion,  uses  this  language: 
"So,  where  the  officer  thus  having  the  goods  in  his  possession  con- 
sents or  submits  to  a  levy  upon  another  execution,  or  an  attachment 
subject  to  his  title,  and  to  hold  the  goods  as  trustee  or  bailee  for 
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the  other,  after  satisfaction  of  his  own  execution,  there  is  no  con- 
flict or  collision  of  authority ;" — that  rule  being  that  the  one  officer 
cannot  levy  because  it  creates  a  conflict  of  authority — "and  there 
is  no  more  reason,  in  law,  why  such  second  execution  or  attachment 
may  not  be  levied  with  his  assent,  than  if  it  had  been  in  his  own 
hands  for  that  purpose.  This  rule  has  been  adopted  at  special 
terms  by  two  of  the  judges  of  this  court,  in  the  case  of  different 
executions  held  by  different  officers,  and  I  cannot  perceive  why  it 
may  not,  with  equal  propriety,  be  applied  in  a  case  like  the  present' ' 
— the  precise  question  presented  here,  the  case  here  upon  execu- 
tions. 

Now,  there  is  a  case  in  the  highest  court  of  Kentucky,  in  the 
4th  B.  Monroe,  that  fully  sanctions  the  doctrine  here  laid  down. 
We  think,  in  the  absence  of  any  other  authority,  and  looking  to  the 
justice  of  the  case,  that  we  are  justified  in  following  the  decision  of 
the  highest  court  of  a  sister  state  and  the  principles  laid  down  in  the 
1st  of  Disney,  and  in  holding  that  this  levy  made  by  the  constable 
was  a  good  levy. 

The  next  question  presented  is  this:  It  will  be  observed  that 
two  of  these  judgments  were  taken  prior  to  the  January  term,  1876, 
and  that  the  judgment  of  Benedict  &  Co.,  upon  which  the  first  exe- 
cution first  issued  and  the  first  levy  made,  was  obtanied  at  the  Jan- 
uary term  of  1876.  The  levy  was  made  on  the  8th  day  of  January. 
Willamson,  as  executor  obtained  a  judgment  on  the  19th  of  January 
and  caused  an  execution  to  be  levied  upon  this  same  property,  and 
to  be  placed  in  the  hands  of  the  same  sheriff.  Before  the  William- 
son executions  were  levied  upon  the  property  the  execution  in  the 
hands  of  the  constable  that  we  have  been  discussing  was  levied 
upon  the  property  in  the  manner  we  have  indicated,  and  two  execu- 
tions had  been  issued  upon  the  judgments  that  were  rendered  at 
the  September  and  November  terms,  so  that  between  the  Benedict 
execution  and  the  Williamson  executions  three  levies  had  inter- 
vened. Now,  the  question  arises  as  to  the  distribution  of  these 
funds  under  these  circumstances.  The  Benedict  execution  is  prior 
to  all  of  the  others.  The  three  intervening  judgments  have  priority 
over  the  Williamson  executions. 

By  the  statute  judgments  rendered  at  the  same  time  have  no 
priority,  must  prorate,  and  we  are  called  upon  to  make  a  distribu- 
tion under  that  state  of  affairs.  The  statute  reads:  "Where  two 
or  more  writs  of  execution  against  the  same  debtor  shall  be  issued 
during  the  term  in  which  the  judgment  was  rendered,  or  within  ten 
days  thereafter,  and  when  two  or  more  writs  against  the  same  debtor 
shall  be  delivered  to  the  officer  on  the  same  day,  no  preference  shall 
be  given  to  either  of  such  writs,  and  if  a  sufficient  amount  of 
money  be  not  made  to  satisfy  the  execution,  the  amount  made  shall 
be  distributed  to  the  several  creditors  in  proportion  to  the  amount 
of  their  respective  debts." 

Now,  the  order  below  was,  the  Benedict  judgment  being  ahead, 
enough  should  be  set  apart  to  satisfy  that  judgment.     Then  the 
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three  intervening  judgments,  ahead  of  the  Williamson  judgments, 
take  the  residue  of  the  fund.  The- two  Williamson  judgments  are 
brought  over  and  prorate  with  this  fund  that  was  set  apart  to  pay 
Benedict.  What  was  the  result?  Benedict  &  Co.  levy  an  execu- 
tion upon  this  property  amounting  to  some  $1,100.  They  had  prop- 
erty sufficient  to  satisfy  their  judgment  if  no  judgments  had  inter- 
vened— sufficient  to  pay  both  their  judgment  and  the  Williamson 
in  full.  Now,  as  to  Benedict  &  Co.,  those  intervening  judgments 
have  no  claim  upon  this  property.  Suppose  you  treat  this  as  a 
fund  of  $1,100.  Benedict  &  Co.  had  four  hundred  and  some  odd 
dollars  necessary  to  satisfy  their  judgment.  That  left  a  surplus  of 
five  or  six  hundred  dollars.  How  is  that  taken  away  froji  the  Wil- 
liamson judgments?  Manifestly,  by  the  intervening  of  these  other 
judgments  that  as  against  Benedict  &  Co.  are  subsequent,  and  upon 
principles  of  equity  we  should  say.  That  Williamson  being  de- 
feated by  the  fact  that  these  intervening  executions  are  levied  upon 
this  property,  and  they  taking  this  surplus  that  should  otherwise 
come  to  him,  should  not  be  to  the  prejudice  of  Benedict  &  Co.  We 
all  understand  that  in  the  case  of  mechanic's  lien  that  the  contractor 
and  those  who  furnish  materials  and  labor  for  the  erection  ol  a 
building  all  stand  upon  an  equal  footing,  and  they  prorate  if  there 
is  not  sufficient  to  pay  them  all. 

Now,  in  the  O.  S.  Reports  there  is  this  kind  of  a  case:  one 
mechanic  had  furnished  materials  and  labor  for  the  erection  of  a 
building,  then  a  mortgage  was  put  upon  the  premises,  and  after 
that  another  mechanic  furnished  materials  and  labor.  Those  two 
mechanics,  as  between  themselves,  would  prorate  as  to  the  fund 
that  arose  from  the  sale  of  the  property,  but  a  mortgage  intervened 
between  them.  The  court  did  not  in  that  case  set  apart  a  fund 
sufficient  to  pay  the  first  mechanic  and  then  pay  the  mortgage,  but 
held  the  first  mechanic  should  be  paid  in  full  and  then  the  mort- 
gage, and  if  there  was  anything  left  it  should  go  to  the  last 
mechanic. 

Now,  we  are  satisfied  that  this  statute  only  goes  to  fix  the  lien; 
that  the  object  of  the  statute  is  to  fix  the  lien  as  between  the  two 
executions  that  issued  at  the  same  term,  and  that  these  intervening 
executions  coming  in  to  take  up  the  property  that  you  can  not 
apply  this  statute  in  the  sense  it  was  applied  in  the  court  below. 
We  are  referred  to  a  case  in  the  26th  O.  S.  Reps,  where  this  state  of 
facts  arose:  a  mortgage  had  been  executed  upon  certain  premises 
and  then  a  mechanic's  lien  was  put  upon  the  same  premises,  and 
then  a  defective  mortgage  was  made  upon  the  premises,  then  judg- 
ments taken.  As  against  those  judgments  the  debtor  was  entitled 
to  a  homestead;  as  against  the  defective  mortgage  he  was  not,  and 
the  court  set  apart  $500  as  against  the  judgments  for  the  benefit  of 
the  judgment  debtor,  but  they  held  that  that  fund  thus  set  apart 
as  against  the  judgments  to  the  judgment  debtor  should  go  to  the 
mortgagee  of  the  defective  mortgage,  it  being  good  as  between  the 
parties.     There  was  a  claim  made  between  the  debtor  and  the  cred- 
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itor;  it  was  not  an  adjustment  of  liens  between  the  lien  holders, 
and  we  think  the  principles  laid  down  in  the  2d  O.  S.  Rep.  are 
applicable  to  this  case,  and  the  order  of  distribution  will  be  to  pay 
Benedict  &  Co.  *their  entire  judgment,  then  the  intervening  .  «. 
judgments  in  the  order  in  which  the  levies  were  made,  and 
whatever  remains  to  be  paid  upon  the  Williamson  judgments. 

Mix,  Noble  &  White  for  plaintiffs;  McKinney  &  Caskey,  Pren- 
tiss &  Vorce,  Prentiss,  Baldwin  &  Ford,  C.  D.  Everett,  J.  H.  Hord, 
S.  E.  Williamson  for  defendant. 


DAMAGES— SALE  OF  LIQUORS. 

[Cuyahoga  District  Court,  March  Term,  1878.] 

Henry  Shafer  v.  Eliza  J.  Patterson. 

In  an  action  for  damages  brought  under  what  is  known  as  the  Adair  liquor 
law,  the  jury  in  assessing  exemplary  damages  may  at  the  same  time  con- 
sider the  allowance  of  reasonable  counsel  fees  for  plaintiff. 

Watson,  J. 

The  plaintiff  in  error  claims  that  the  court  below  erred  in  two 
particulars — first,  in  charging  the  jury;  second,  in  overruling  a 
motion  for  a  new  trial.  A  single  question  only  is  involved  as  to 
the  charge  of  the  court  to  the  jury. 

The  action  was  brought  under  what  is  popularly  known  as  the 
Adair  law,  and  the  judge  gave  what  we  regard  as  a  very  ample 
charge  upon  the  question  of  allowing  attorney's  fees  and  upon  the 
subject  of  exemplary  damages,  and  if  we  were  going  to  write  that 
charge  upon  that  particular  department  of  the  law,  I  seriously 
doubt  whether  there  is  a  member  of  the  court  could  make  the 
slightest  improvement  on  it.  It  was,  to  say  the  least,  very  clear, 
very  explicit,  and  one  under  which  the  jury  could  not  easily  fail  to 
reach  a  correct  conclusion.  That  statute  gives  to  the  jury  the  right 
to  assess  exemplary  damages.  It  is  not  a  question  for  the  court  to 
dictate  as  to  allowing  exemplary  damages.  The  court  below  gave 
to  the  jury  very  ample  instructions  as  to  the  manner  in  which  that 
power  should  be  exercised  in  view  of  all  the  circumstances  attend- 
ing the  case,  as  well  those  mitigating  the  act  as  those  aggravating 
the  act,  and  it  empowered  them — told  them  they  were  authorized 
under  the  statute,  in  view  of  all  the  circumstances,  to  assess  exem- 
plary damages,  and  they  assessed  damages  to  the  amount  of  $315. 
Of  that  the  defendant  in  the  court  below  complained,  and  seeks  in 
this  court  a  reversal  of  the  judgment  upon  the  ground  that  the 
court  erred.  Special  instructions  were  then  asked:  "The  defend- 
ant, by  his  counsel,  then  requested  the  court  to  charge  the  jury 
that,  if  on  consideration  of  the  case  they  determined  to  assess 
exemplary  or  pu native  damages  against  the  defendant,  that  the 
expense  of  the  plaintiff's  counsel  in  the  case  was  not  to  be  consid- 
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ered  or  taken  into  account  in  estimating  or  assessing  punative  dam- 
ages. 

Now,  in  a  case  where  punative  damages  may  be  assessed  by  a 
jury,  the  supreme  court  decide  in  the  10th  O.  S.  in  the  case  of 
Roberts  v.  Mason,  that  they  may  take  into  consideration  counsel 
fees.  As  the  court  lays  down  the  doctrine  in  that  case  they  take  it 
intc  consideration  as  competent  evidence.  There  is  nothing  in 
conflict  with  that  decision  in  that  charge,  and  we  think  it  is 
ample  and  in  strict  accordance  with  the  judgment  of  the  court  in 
the  case  of  Roberts  v.  Mason.  This  particular  instruction  is  asked 
and  the  court  simply  say  they  do  not  further  desire  to  instruct  the 
jury  upon  that  subject.  We  think  they  really  had  said  all  they 
were  required  to  say,  and  all  that  was  desirable  to  say,  and  we  find 
no  fault  with  the  charge  upon  that  ground.  The  other  depends 
upon  that  and  falls  with  it.     We  affirm  the  judgment. 

J.  W.  Heisley  &  S.  O.  Griswold  for  plaintiff;  Hutchins  & 
Campbell  for  defendant. 


STREET  ASSESSMENTS. 

[Cuyahoga  District  Court,  March  Term,  1878.] 

E.  W.  Andrews  v.  F.  W.  Pelton  et  al. 

Where  a  village,  while  making  a  street  improvement  is  annexed  to  a  city 
which  completes  the  proceedings,  the  city  can  assess  the  annexed  pro- 
prietors to  the  same  amount  that  it  could  other  citizens,  and  is  not  limited 
to  the  amount  that  the  village  could  assess. 

LEMMON,  J.  ~ 

This  action  comes  into  this  court  by  appeal  from  the  judgment 
of  the  court  of  common  pleas.  The  appeal  is  taken  by  the  defend- 
ants. The  case,  as  originally  commenced,  is  one  in  which  a  peti- 
tion is  filed  to  restrain  the  collection  of  an  assessment  upon  prem- 
85  ises  now  situated  in  the  *city,  and  which  the  petition  avers 
were  without  the  corporation  of  the  city  of  Cleveland  at  the 
time  of  the  filing  of  the  petition  and  commencement  of  the  action. 
The  petition  proceeds  to  aver  that  the  assessment  was  made  for  an 
improvement  upon  a  street  abutting  upon  and  near  the  premises, 
ordered  by  the  authorities  of  the  village  of  East  Cleveland,  that 
while  they  were  proceeding  to  make  this  improvement  these  prem- 
ises, including  the  territory  so  improved,  were  annexed  to  the  city 
of  Cleveland,  and  that  subsequently  the  city  of  Cleveland,  by  its 
proper  authorities,  proceeded  to  levy  an  assessment  for  the  cost  and 
expense  of  making  this  improvement  upon  the  premises  described 
in  the  petition;  and  the  petitioner  complains  that  in  levying  this 
assessment  they  levied  a  larger  sum  than  that  which  the  authori- 
ties of  the  village  of  East  Cleveland  could  have  levied  for  the 
improvement   so  made.     The  petitioner  claims  that  the  improve- 
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merit  having  been  made  under  legislation  put  in  force  and  carried 
through  in  the  village  of  East  Cleveland,  the  rights  of  these  prop- 
erty  owners  were  fixed;  that  they  could  not  be  assessed  for  the  im- 
provement more  than  25  per  cent,  of  the  duplicate  value  of  the 
property,  nor  more  than  ten  per  cent,  of  the  cost  of  the  improve- 
ment. It  is  admitted,  I  believe,  however,  by  the  petitioner  and  by 
all  parties  concerned,  that  under  the  law  as  it  stood  at  the  time 
this  assessment  was  made,  if  this  property  is  not  to  be  distinguished 
from  other  property  in  the  city  of  Cleveland,  if,  in  short,  the 
improvement  had  been  made  by  the  authorities  of  the  city  of  Cleve- 
land whilst  this  territory  had  been  within  the  city,  the  assessment 
made  in  this  case  would  have  been  a  legal  assessment. 

The  question  thus  presented  is,  whether  the  proceedings  by 
which  this  territory,  including  this  improvement,  became  annexed 
to  and  a  part  of  the  city  of  Cleveland,  pending  the  improvement 
and  before  the  assessment  was  made,  gave  to  the  city  authorities 
power  to  assess  this  as  they  would  any  other  property  improved 
within  the  city  of  Cleveland. 

We  are  informed  that  the  other  branch  of  this  district  court 
passed  upon  this  question  at  the  last  term  of  court  held  here,  and 
that  they  held  that  an  assessment  made  by  the  city  of  Cleveland 
upon  property  annexed,  in  a  case  presented  to  them  from  East 
Cleveland  like  this  in  ail  respects — that  the  only  authority  which 
the  authorities  of  the  city,  of  Cleveland  had  to  levy  an  assessment 
were  those  which  were  given  to  the  city,  and  that  the  assessment 
must  be  levied  in  pursuance  of  that  authority  and  that  only;  that 
no  rights  existed  in  these  parties  other  than  such  as  belong  to  all 
other  citizens  in  common  in  the  city  of  Cleveland;  they  came  in 
here  in  all  respects  the  equals  of  other  citizens  of  Cleveland,  and 
subject  to  the  same  liabilities  and  obligations;  we  think  that  a 
correct  rendering  of  the  law.  We  must,"  therefore,  dismiss  the 
injunction  and  the  appeal. 

S.  O.  Griswoid  for  plaintiff;  Heisley  and  Weh  for  defendant. 
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[Cuyahoga  District  Court,  March  Term,  1878.] 

John  P.  Humphrey  v.  Andrew  Berchtold  et  al. 

A  memorandum  of  the  judge  on  his  calendar  of  notice  of  appeal,  in  which 
the  amount  of  the  bond  was  never  fixed,  is.not  a  notice  of  appeal  on  the 
records  and  hence  must  be  dismissed. 

TlBBALS,  J. 

This  case  is  submitted  on  a  motion  to  dismiss  the  appeal. 
Two  grounds  are  set  up  as  sustaining  that  motion: 
First,  That  no  appeal  was  perfected  to  this  court. 
Second:  That  the  action  is  not  an  appealable  one. 
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The  action  was  brought  upon  a  note  and  mortgage  against 
husband  and  wife.  Other  parties  were  brought  in,  who  filed 
answers  and  cross- petit  ions  seeking  affirmative  relief.  On  the  31st 
of  March,  1877,  the  last  day  of  that  term  of  the  court,  there  being 
no  issue  made  by  the  principal  defendants  in  any  form,  the  matter 
was  submitted  to  the  court  on  default,  a  judgment  rendered  for  the 
amount  due  on  the  note,  and  an  order  foreclosing  the  mortgage. 

It  seems  that  at  that  term,  and  on  that  day,  a  mere  notice  was 
entered  upon  the  court  calender  by  the  judge  of  an  intention  to 
appeal,  fixing  no  amount  of  the  bond  at  all.  Thereupon  the  case 
was  continued  as  to  the  defendants.  At  the  next  term  a  decree 
was  rendered,  on  default,  in  favor  of  those  codefendants,  reciting 
and  determining  the  liens  between  the  parties.  After  that,  but  still 
within  thirty  days  of  the  adjournment  of  the  other  term  of  the 
court,  the  party  put  in  his  bond,  the  clerk  approving  it;  and  it  is 
said  that  that  does  not  bring  the  case  into  this  court. 

The  statute  provides  that  the  party,  at  the  time  the  judgment 
is  rendered,  shall  enter  upon  the  records  of  the  court  notice  of  his 
intention  to  appeal  to  the  district  court,  and  the  court  shall  fix  and 
determine  the  amount  of  the  bond  to  be  given.  Thereupon,  within 
thirty  days,  the  party  desiring  to  appeal  may  give  his  bond  in 
accordance  therewith.  Now,  first,  the  court  never  fixed  and  de- 
termined the  penalty  of  the  bond  at  all.  Second,  the  record  of  the 
court  nowhere  shows  anything  on  the  subject.  There  is  simply  a 
memorandum  of  the  judge  upon  his  calendar. 

It  seems  very  clear  to  us  that  the  law  has  not  been  complied 
wTith  in  that  case;  that  that  case  has  not  been  appealed  into  this 
court.  Such  an  entire  failure  to  comply  with  the  positive  provis- 
ions of  the  statute  certainly  results  in  a  failure  to  appeal  the  case 
to  this  court,  and  renders  it  entirely  unimportant  to  determine 
whether  the  action  is  an  appealable  one  or  not.  The  motion  to  dis- 
miss the  appeal  is  sustained  . 

Groot  &  Blandin,for  plaintiff  ;  M.  R(  gers,  for  defendants. 


ERROR— EVIDENCE— JURY, 

[Cuyahoga  District  Court,  March  Term,  1878.] 

John  Hutchins  et  al.  v.  Paul  Wick. 

1.  In  an  action    on  a  supersedeas  bond  executed  in  behalf  of  one  of  the  de- 

fendants, such  defendant  cannot  set  up  that  he  has  a  right  of  action  against 
his  codefendants  of  the  original  case  to  compel  them  to  satisfy  the  original 
judgment. 

2.  Where  the  assignment  of  a  judgment  is  attested  by  a  witness,  who  is  a 

nonresident,  it  is  not  necessary  in  proving  the  ownership  of  such  judg- 
ment to  prove  it  by  a  deposition  of  such  witness,  as  other  proof  is  admis- 
sible in  such  cases. 

3.  Where  a  party  demands  a  struck  jury  and  the  clerk  served  the  panel  on  the 

parties  and  notified  them  of  the  time  to  strike,  and  they  failed  to  strike 
during  the  term,  such  neglect  waives  that  right,  and  it  is  too  late  to  claim 
it  at  the  trial  of  the  cause  at  a  subsequent  term. 
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TlBBALS,  J. 

To  properly  understand  the  question  raised  in  this  case,  a  brief 
history  of  the  litigation  between  these  parties  should  be  stated. 
At  the  March  term,  1872,  of  the  Ashtabula  court  of  common  pleas, 
suit  was  brought  by  Hugh  Montgomery  and  Ross  Montgomery 
against  Thomas  L.  Bane,  B.  S.  Decker,  Theodatus  Garlick  and 
Wilmot  H.  Garlick,  charging  all  those  parties  with  the  perpetration 
of  a  fraud  upon  the  plaintiffs  in  the  sale  to  them  of  certain  copper 
stock  known  as  the  Lone  Rock  Mining  company.  Pending  that 
suit  Thomas  L.  Bane  died.  His  wife,  as  executrix,  and  his  son,  as 
executor,  were  made  parties,  and  the  case  proceeded  to  trial  and 
judgment  against  all  the  parties.  Wilmot  H.  Garlick  gave  a  super- 
sedeas bond  for  the  purpose  of  taking  the  case  to  the  district  court 
and  having  it  there  reviewed,  as  did  also  others  of  the  defendants 
in  different  actions.  The  judgment  of  the  court  of  common  pleas 
was  affirmed  in  the  district  court.  Thereupon,  in  due  time,  suit 
was  brought  upon  a  supersedeas  bond  given  by  John  Hutchins  and 
\V.  H.  Seltzer  in  the  superior  court  of  Cleveland,  and  it  finally  got 
into  the  court  of  common  pleas  ;  and  it  is  upon  the  trial  of  that 
case,  brought  upon  that  bond,  that  the  ^questions  of  error  have  go 
been  made  and  presented. 

The  first  is:  the  court  erred  in  striking  out  certain  portions  of 
the  answer. 

I  should  have  stated  that  that  judgment  was  assigned  to  Paul 
Wick,  who  brought  suit  upon  the  bond.  An  answer  was  interposed 
denying  that  Wick  was  the  owner  of  the  judgment.  They  then 
proceeded  to  set  up  substantially  this  state  of  facts:  that,  although 
the  judgment  was  entered  against  all  those  parties,  in  point  of  fact, 
the  fraud  was  perpetrated  by  Thomas  L.  Bane,  deceased,  and  by  B. 
S.  Decker,  and  that,  in  fact,  Wilmot  H.  Garlick  had  a  right  of 
action  against  them  for  contribution ;  that  it  was  a  fraud  as  between 
him  and  them,  and  had  a  right  to  have  those  parties  satisfy  that 
judgment,  and  he  undertook  this  suit  upon  the  supersedeas  bond 
and  interposed  that  defense;  and  among  other  things,  in  his 
answer,  he  set  out  substantially  that  Wick,  not  being  the  real  party 
in  interest,  was  in  reality  prosecuting  that  suit  for  and  on  behalf  of 
the  estate  of  Bane,  deceased — of  the  executors.  The  court  struck 
that  out,  holding  it  to  be  irrelevant  and  immaterial,  and  as  part  of 
the  future  holding  in  the  case  that  that  could  not  be  interposed  in 
that  case.  For  reasons,  which  we  will  give  in  reaching  that 
branch,  we  think  the  court  did  not  err  in  striking  that  out. 

The  next  question  made  was  a  denial  to  the  party  to  having  a 
struck  jury,  which  is  charged  as  error.  The  bill  of  exceptions 
shows  this  state  of  facts:  At  the  term  preceding  that  when  this  case 
was  tried,  the  defendants  had  filed  their  precipe  with  the  clerk  for 
a  struck  jury.  The  clerk  had  notified  the  parties,  served  the  panel 
upon  them,  and  fixed  the  time  it  was  to  be  struck.  At  that  time 
the  clerk  testifies  thr.t  at  least  one  of  the  parties  was  not  present. 
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He  is  unable  to  say  which  party  was  not  there,  but  knows  that  one 
was  not. 

It  is  insisted  that  the  clerk  should  have  proceeded  to  strike  the 
jury.  Possibly  that  would  be  so,  if  it  were  material.  That  un- 
doubtedly is  the  law.  The  clerk  should  proceed  to  strike  the  jury; 
but  it  seems  that  the  case  was  not  reached  at  that  term  at  all,  but 
was  continued  without  any  striking  of  the  jury  by  either  party. 
On  the  12th  of  January  following,  when  the  case  was  reached  for 
trial  for  the  first  time,  the  defendant  insisted  upon  his  right  to  have 
the  case  postponed,  that  he  might  then  strike  a  jury  and  have  it 
summoned,  claiming  that  the  old  precipe  was  in  force  and  it  was 
the  duty  of  the  officer  to  strike  the  jury,  and  that  that  jury  would, 
of  course,  have  been  continued  with  the  case.  The  law  provides, 
in  the  case  of  struck  juries,  if  the  case  is  continued  they  may  con- 
tinue the  jury.  But  this  does  not  reach  that  condition.  There  was 
no  jury  struck,  and  we  think  it  fairly  inferable  from  the  record  that 
the  parties  wTaived  the  right  to  have  a  struck  jury,  and  the  case  was 
continued  without  any  effort  to  get  it,  the  case  suffered  to  go  to  the 
day  of  trial.  It  then  became  too  late  to  insist  upon  having  a  struck 
jury.  The  court  ruled  properly  in  denying  him  a  continuance  for 
that  purpose. 

Another  ground  is  that  the  court  erred  in  admitting  the  assign- 
ment of  the  Montgomery  judgment  to  the  plaintiff,  being  witnessed 
by  Ezra  Montgomery,  with  what  they  call  secondary  proof,  they 
claiming  that  they  should  have  the  testimony  of  the  attesting  wit- 
nesses. Undoubtedly  that  is  the  rule,  but  the  record  discloses  that 
this  witness  was  out  of  the  state — lived  out  of  the  state.  It  is 
claimed  that  they  should  have  taken  her  deposition.  It  is  question- 
able whether  it  is  necessary  at  all  to  prove,  in  this  case,  a  simple 
assignment  of  the  judgment  by  the  attesting  witnesses,  but  if  it 
were  so,  we  hold  the  exception  to  the  rule,  where  the  party  is  out  of 
the  state,  that  character  of  proof  is  not  required — that  this  instru- 
ment be  sent  on  there  for  identification,  and  to  be  attached  to  the 
deposition  for  that  purpose.  We  think  there  was  no  error  commit- 
ted by  the  court  in  that  regard. 

Another  error  assigned  is  the  conduct  of  one  of  the  jurors.  It 
seems  that  during  the  argument  upon  some  legal  question,  one  of 
the  jurors  left  his  seat,  and  taking  a  seat  in  the  court-room,  in  the 
presence  of  the  court,  had  some  conversation  with  some  person. 
There  is  nc  shewing  at  all  that  there  was  anything  improper  in  that 
converastion,  or  that  it  was  with  any  person  at  all  connected  with 
the  case.  Fcr  aught  that  appears  it  may  have  been  seme  mere 
casual  conversation — the  sending  cf  seme  information  to  him, 
which  very  commonly  occurs.  Nothing  is  more  frequent  than  for 
the  court  to  permit  a  person  to  speak  to  a  juryman  during  the  trial 
of  a  case.  To  hold,  without  any  sort  of  showing,  that  this  party 
was  injured  b>  the  mere  fact  of  the  juryman  leaving  his  seat,  right 
in  the  presence  and  in  the  eye  of  the  court,  and  engaging  in  a  little 
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whispered  conversation,  we  think,  certainly  ought  not  to  be  sus- 
tained as  error,  and  there  was  no  misconduct  in  that  regard. 

The  next  point  is  as  to  the  execution  under  the  agreed  state- 
ment of  facts,  and  that  r  aises  the  real  and  only  question  of  any 
importance  there  is  in  the  case.  The  agreed  statement  of  facts  set 
up  the  proceedings  in  the  Ashtabula  trial,  and  it  was  undertaken  to 
get  into  this  case  the  defense  that  Wilmot  H.  Garlick  had  a  right 
of  action  against  his  codefendants  and  that  Wick  was  not  the 
owner  of  the  judgment.  That  was  fairly  submitted  to  the  jury, 
and  found  by  them  that  he  was.  On  the  other  branch  of  the 
defense — that  he  might  in  that,  as  against  either  the  plaintiffs  in 
that  judgment  or  their  assignee,  interpose  that  defense  and  settle  the 
rights  between  those  parlies — the  court  ruled  was  entirely  incom- 
petent in  that  case,  and  we  certainly  must  affirm  the  ruling  in  that 
respect.  He  has  his  right  of  action,  if  he  ever  had  any,  at  this 
time  against  those  parties.  Certainly  the  plaintiffs  had  a  right  to 
their  execution  against  any  or  all  of  those  parties;  had  a  right  to 
transfer  that  judgment  to  any  one  else  who  succeeded  to  that  same 
right,  and  could  collect  that  judgment  from  any  of  them. 

Whatever  were  the  rights  of  these  parties,  as  between  them- 
selves, we  are  very  clear  there  was  no  error  committed  by  the  court, 
and,  therefore,  affirm  the  judgment. 

John  Hutchins  and  J.  E.  Ingersoll  for  plaintiff;  M.  B.  Gary 
and  Geo.  S.  Kain  for  defendants. 


ERROR— CONTRACT  -JUDGMENT. 

[Cuyahoga  District  Court,  March  Term,  1878.) 

Harriette  Keck,  Executrix,  etc.,  v.  N.  D.  Jenney. 

1.  In  an  action  by  a  vendee  of  real  estate  for  a  rescission  and  judgment  for  the 

purchase  money  paid,  and  the  vendor  dies  after  judgment,  his  executrix 
is  the  proper  person  to  prosecute  error  to  such  judgment. 

2.  A  vendee  who  seeks  to  rescind  a  purchase  of  certain  property  of  which  he 

has  had  the  sole  use,  must  offer  to  account  for  the  use  and  what  he  has 
consumed. 

3.  A  vendee  praying  the  rescission  of  the  purchase  of  property  after  having 

used  it  a  year,  and  the  return  of  the  payments,  cannot  have  a  judgment 
by  default  without  inquiry  of  damages,  both  as  to  what  he  paid  and  what 
defendant  is  entitled  to  have  restored  to  him. 

Watson,  J. 

This  is  a  petition  in  error  to  reverse  the  judgment  of  the  court 
of  common  pleas.  The  action  was  brought  by  the  plaintiff  below, 
the  defendant  in  error  in  this  court,  asking  for  a  rescission  of  a  cer- 
tain contract  for  the  sale  of  a  few  acres  of  land  and  a  stone  quarry 
and  mill  thereon,  for  the  purpose  of  quarrying  and  cutting  stone. 
Harriet  Keck,  one  of  the  plaintiffs  in  error,  was  the  w7ife  of  Garrett 
Keck,  the  defendant  below.     The  plaintiff  below  alleges  in  his  peti- 
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tion  that  certain  frauds  were  practiced  upon  him;  that  the  land  was 
deeded  to  him  by  Garrett  Heck  in  his  lifetime;  that  he  paid  upon 
the  purchase  price  $4,000  in  money;  that  he  entered  into  an  obliga- 
tion by  which  he  was  bound  to  take  up  and  extinguished  certain 
mortgage  debts  secured  by  mortgage  upon  the  property;  that  he 
paid  upon  that  $78(>.7t>,  making  in  all  a  payment  by  him  of  $4,786. 
7b'.  He  alleges  that  he  made  this  purchase  in  1873;  that  he  took 
possession  and  continued  in  possession  of  the  property  until  Octo- 
ber of  the  following  year;  that  he  used  it  in  the  utmost  good  faith 
to  test  its  capacity;  that  he  then  tendered  a  deed  to  his  vendor, 
Garrett  Keck ,  and  demanded  a  repayment  of  his  advance  payments 
of  $4,000  and  his  subsequent  payment  of  $78*3. 7();  that  Keck  re- 
fused to  rescind  and  repay,  and  in  the  month  of  November  follow- 
ing, this  tender  being  in  October,  he  commenced  his  action  in 
which  he  asks  for  a  rescission.  The  petition  ran  along  for  a  time 
without  answer,  and  in  May  following  a  judgment  was  taken  by 
default.  Keck  then  came  in  and  asked  to  have  that  judgment  set 
aside,  pending  that  motion  Keck  died.  His  will  was  proved  and 
letters  testamentary  issued  to  his  widow,  Harriette  Keck,  and  she 
qualified  and  went  in  and  sought  to  make  herself  a  party  to  the 
judgment.  She  was  admitted,  the  record  says  for  the  purpose  of 
hearing  that  motion.  The  motion  was  heard  and  overruled.  I 
need  not  recite  everything  that  was  done  in  its  order  during  the 
stage  of  the  proceeding,  suffice  it  to  say  he  was  not  able  to  make 
herself  a  party.  She  then  filed  her  petition  in  error,  which  was 
filed  January,  1877.  In  that  petition  in  error  she  claims  that  the 
court  erred.  First,  though  the  petition  shows  the  plaintiff  tendered 
the  defendant  a  deed  reconveying  the  premises  he  did  not  tender 
possession  before  the  suit  was  brought,  and  was  not  entitled  to  sue. 
It  is  well  known  and  well  settled  that  this  remedy,  by  rescission, 
is  one  of  the  extraordinary  remedies  of  chancery,  and  before  a  party 
can  claim  to  rescind  he  must  divest  himself  of  all  benefits  of  the 
contract;  he  must  restore  to  the  party  every  thing  that  he  has  him- 
self received.  We  are  told  in  answer  to  this  that  there  is  no  real 
difference  between  seizing  and  possession.  Whatever  may  be  said 
on  that  subject  in  particular  cases  and  circumstances,  and  in  the 
pursuit  of  different  remedies,  we  think  there  is  a  difference  between 
seizin  and  possession.  Where  a  party  is  seeking  to  restore  by  a 
reconveyance  without  possession  of  the  property,  and  to  leave  the 
party  to  his  remedy  upon  the  deed  to  get  by  course  of  law  posses- 
sion of  the  property,  is  certainly  not  restoring  that  which  the  party 
received.  He  must  not  retain  any  benefit  of  his  purchase  if  he 
seeks  to  avoid  that  purchase  and  have  his  contract  rescinded.  He 
must  restore  everything  and  put  the  party  in  the  condition  that  he 
stood  at  the  time  of  entering  into  the  contract.  Here  he  does  not 
put  him  in  possession,  nor  tender  the  possession.  On  the  contrary, 
he  prays  in  the  petition  that  a  receiver  be  appointed  by  the  court  to 
take   charge  of  the   property  under   the  control  and  direction    of 
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*the  court.  He  has  had  the  property  over  a  year  in  his  posses-  gJ 
sion.  He  does  not  offer  to  account,  and  it  is  a  stone  quarry 
and  a  mill,  a  property  that  is  wasted  in  the  use,  a  property  in  which 
the  substance  of  the  estate  is  consumed  in  the  use.  He  had  been 
operating  the  mill  and  quarry  for  over  a  year  before  he  tendered 
back  his  deed,  and  then  did  not  tender  the  possession.  He  did  not 
offer  to  account.  He  says  he  asks  no  interest  for  the  money,  and 
the  use  of  the  money  is  equivalent  to  the  use  of  the  estate.  Well 
the  estate  was  sold  estimated  between  them  at  $18,000.  The 
money  that  had  been  advanced  by  him  amounts  to  $4,786.76,  a  very 
great  inequality  if  we  are  to  take  the  purchase  price  of  the  land  as 
its  true  value,  for  he  then  had  the  use  of  the  estate  for  over  a  year, 
and  the  other  party  had  the  use  of  only  the*  sum — between  $4,000 
and  $5,000  in  money. 

It  cannot  be  possible  that  an  estate  would  not  be  exhausted  to 
some  considerable  extent  in  the  use  of  a  quarry  in  taking  out 
stone  and  putting  it  into  the  market  for  a  period  of  eleven  months 
and  upwards,  for  he  took  possession  the  loth  of  September,  and  it 
was  in  the  latter  part  of  October  before  he  tendered  it  back.  There 
must  have  been  considerable  diminution.  He  offers  nothing  for 
this.  He  only  gives  a  deed  of  the  estate  and  asks  a  judgment  for 
the  amount  of  money  he  has  paid,  and  that  a  receiver  be  appointed 
to  take  charge  of  the  property  and  hold  it  under  the  direction  of 
the  court. 

Now,  to  us  that  does  not  seem  to  be  all  that  is  required  of  an 
individual  seeking  a  rescission  of  his  contract.  To  have  its  obliga- 
tions entirely  lifted  from  him  he  must  also  have  its  obligations  en- 
tirely lifted  from  the  opposite  party.  They  must  stand  as  they  did 
at  the  time  the  contract  was  entered  into.  In  this  respect,  we  think 
that  the  action  for  rescission  was  prematurely  brought. 

(Reading:)  "The  plaintiff  below  did  not  account  to  the 
defendant  for  the  profits  made  out  of  or  the  injury  or  depreciation 
caused  to  the  quarry  by  taking  stone  therefrom  or  for  the  value  of 
said  stone  or  the  use  of  said  premises."  I  need  say  nothing  more 
on  that  subject. 

4 'The  case  and  the  decree  therein  leave  the  defendant  in  error 
in  possession  of  the  premises  and  does  not  provide  for  the  delivery 
thereof  to  the  plaintiff  in  error."  I  have  spoken  sufficiently  upon 
the  subject. 

"The  decree  was  rendered  pro  confesso  and  without  proof,  on 
matters  not  competent  to  be  disposed  of  in  such  a  manner."  As 
we  read  the  entry  of  the  judgment  in  this  case,  it  is  purely  and 
strictly  a  judgment  on  default.  It  recites  the  fact  that  the  defend- 
ant is  in  default,  wherefore  the  judgment  is  rendered,  snd  goes  on 
and  recites  a  different  point  of  the  order  of  the  court. 

It  is  very  clear  to  my  mind,  and  in  that  my  brethren  concur 
with  me,  that  there  are  matters  in  this  decree  that  cannot  be  ren- 
dered solely  upon  default.  There  are  matters  that  require  an 
inquiry  by  a  master,  referee  or  jury.     This  party  alleges  that  he  paid 
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on  that  contract  $4,000  at  one  time,  and  subsequently  paid  $786.76. 
Now,  does  a  default  admit  these  various  payments  and  the  aggregate? 
We  think  not.  We  think  there  is  an  inquiry  there  that  requires 
proof.  It  is  really  a  statement  of  the  damages  which  the  party  has 
sustained  in  consequence  of  that  contract.  He  is  out  of  pocket 
f4, 786.66,  damages  which  he  has  sustained  by  actual  expenditure 
of  money.  We  think  that  this  was  a  subject  for  which  a  jury 
should  have  been  impanelled,  or  that  should  have  been  sent  to  a 
referee,  or,  if  the  party  not  in  default  was  willing,  it  might  have 
been  inquired  into  by  the  court.  Certainly  a  default  does  not  carry 
such  serious  consequences  as  this,  for,  if  it  could  carry  this  $4,780, 
it  might  just  as  well  carry  $47,000;  there  would  be  no  end  to  the 
ruin  that  a  default  might  bring  upon  a  person. 

Now,  it  is  claimed  that  this  plaintiff  in  error,  the  executrix, 
cannot  pursue  this  remedy  in  error.  We  have  given  that  subject  a 
great  deal  of  attention.  It  was  a  thing  that  occurred  to  us,  that  it 
was  a  necessary  part  of  the  remedial  law  that  the  person  in  privity 
as  executor,  testator,  heir,  that  it  was  necessary  that  the  represent- 
ative brought  into  privity  by  law  should  pursue  a  remedy  by  error 
if  there  was  error  in  the  judgment.  We  have  examined  our  own 
reports  and  the  reports  of  other  states,  and  find  the  subject  satisfac- 
torily adjudicated  and  settled  that  that  remedy  can  be  pursued  by 
this  executrix,  and  that  she  is  fairly  and  properly  in  court  seeking 
to  reverse  a  judgment  in  which  we  find  error.  We,  therefore,  must 
reverse  the  judgment  and  remand  it  to  the  court  of  common  pleas 
for  further  proceedings. 

J.  W.  Heisley  and  J.  J.  Curran  for  plaintiff;  Marvin,  Hart  & 
Squire  for  defendant. 


STREET  ASSESSMENT. 

[Cuyahoga  District  Court,  March  Term,  1878  ] 

Waldemer  Otis  et  al.  v.  City  of  Cleveland. 

When  an  assessment  is  to  be  levied  upon  property  not  abutting  upon  the  im- 
provement, such  assessment  may  be  levied  in  the  manner  prescribed  in 
sections  548-589,  inclusive,  "upon  lots  and  lands  benefited  thereby,  includ- 
ing lots  and  lands  that  are  contiguous  and  adjacent  as  well  as  those  that 
abut"  upon  the  street,  according  to  the  benefits  thereto  from  the  improve- 
ment. 

LEMMON,  J. 

In  the  presentation  of  this  case  to  the  court,  but  one  question 
was  made,  and  we  shall  content  ourselves  with  examining  and  pass- 
ing upon. that  question. 

It  is  maintained  by  the  plaintiffs  that  when  an  assessment  is  to 
be  levied  upon  nonabutting  property — property  not  abutting  upon 
the  street  improved,  or  upon  the  improvement — the  city  council,  or 
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the  board  of  improvements,  must  act  in  the  first  instance,  and  des- 
ignate the  nonabutting  property  to  be  charged,  and  also  prescribe 
the  rate,  or  proportion  of  the  expense  of  the  entire  improvement, 
which  the  nonabutting  property  must  sustain.  It  is  claimed  that 
this  arises  from  the  construction  which  necessarily  must  be  placed 
upon  sections  576  and  579  of  the  municipal  code.  Section  576 
reads  as  follows:  "For  the  payment  of  the  cost  of  making  the 
improvements  and  the  cost  of  lighting  the  corporation,  the  coun- 
cil may,  by  ordinance,  levy  and  assess  a  tax  on  all  the  lots  or  lands 
bounding  or  abutting  on  the  proposed  improvement,  or  on  the 
streets  lighted,  such  tax  for  lighting  the  corporation  to  be  in  pro- 
portion to  the  foot  front  of  the  lots  or  lands  so  abounding  or  abut- 
ting, and  such  tax  for  improvements  to  be  assessed  either  in  pro- 
portion to  the  foot  front  of  the  lots  or  lands  so  abounding  or  abut- 
ting, or  according  to  the  value  of  such  lots  or  lands  as  assessed  for 
taxation  under  the  general  law  of  the  state,  as  may  be  equitable, 
and  as  the  council  may,  in  each  case,  determine.1' 

Section  579,  in  immediate  connection  with  this,  and  which 
brings  in  the  nonabutting  property,  reads  as  follows:  "If,  in  the 
opinion  of  the  council  or  board  of  improvements,  the  same  would 
be  equitable,  a  proportion  of  the  cost  making  the  improvement  may 
be  assessed,  as  herein  provided,  upon  such  other  lots  or  lands 
within  the  corporation,  not  bounding  or  abutting  upon  the  improve- 
ment, as  will,  in  the  opinion  of  the  council  or  board,  be  specially 
accommodated  or  benefited  thereby;  and  said  board  or  council  shall 
fix  the  amount  to  be  so  assessed." 

This  latter  clause  would  seem  to  indicate  an  expression  of  leg- 
islative intention  to  have  the  amount  of  the  tax,  which  should 'be 
so  apportioned  upon  the  nonabutting  property,  to  be  ascertained  by 
the  council  or  board  of  improvements,  and  it  would  seem  to  neces- 
sarily imply  that  the  persons  appointed  to  make  the  assessment 
should  not  be  trusted  with  the  determination  which  the  legislature 
seem  to  require  shall  be  made  by  the  city  council  or  board  of 
improvements,  and  we  understand  the  supreme  court,  in  the  Mos- 
seur  case,  to  affirm  this  view  of  the  case,  and  to  recognize  the  leg- 
islative expression  of  intention  here  as  one  that  is  clear  and  explicit. 
Were  this  all  there  was  in  the  matter,  we  should  have  no  hesitation 
in  determining  the  question  and  sustaining  the  view  of  the  matter 
taken  by  counsel  for  plaintiff.  The  supreme  court,  however,  in  the 
Messeur  case,  have  taken  a  peculiar  view  of  these  statutes — to  us, 
we  must  confess,  a  view  that  had  not  before  entered  our  minds.  It 
is  held  by  the  supreme  court,  in  that  case,  that  the  legislative  direc- 
tion that  the  cost  and  expense  of  making  improvements,  either  for 
the  grading  or  paving  of  a  street,  or  the  widening,  opening  or 
extending  of  a  street,  should  be  apportioned  upon  the  lots  or  lands 
abutting  upon  the  improvement  in  proportion  to  the  foot  front  or 
the  valuation  of  the  property,  was  not  the  only  direction  which,  in 
the  municipal  act,  the  legislature  had  made  in  regard  to  this  mat- 
ter; but  there  was  still  a  third  method  of  making  the  appropria- 

J77 


92  OHIO  DECISIONS. 


Vol.  I.  Cuyahoga  District  Court. 


tions,  to  wit:  that  described  in  section  584.  Previous  to  this  deci- 
sion, the  members  of  this  court  had  regarded  section  584  as  using 
general  language,  to  be  construed  as  having  reference  to"  and  lim- 
ited by  the  preceding  sections,  576  and  579,  which  declared  the 
manner  in  which  the  assessment  should  be  made. 

Now,  section  584  reads  as  follows:  t4In  all  cases  in  which  it 
is  determined  to  assess  the  whole  or  any  part  of  the  cost  of  any 
improvement  upon  the  lots  or  lands  bounding  or  abutting  upon  the 
same,  or  upon  other  lots  or  lands  benefited  thereby,  the  council 
may  require  the  board  of  improvements,  or  may  appoint  three  dis- 
interested freeholders  of  the  corporation  or  vicinity,  to  report  to  the 
council  an  estimated  assessment  of  such  cost  on  the  lots  or  lands  to 
be  charged  therewith,  in  proporticn,  as  nearly  as  can  be,  to  the 
benefits  which  may  result  from  the  improvement  to  the  several  lots 
or  parcels  of  land  so  assessed,  a  copy  of  which  assessment  shall  be 
filed  in  the  office,"  etc. 

The  supreme  court,  in  construing  this  section  in  the  Messeur 
case,  hold  that  the  general  language  here  used  is  not  limited  by, 
nor  has  a  reference  to,  the  prescribed  method  of  apportionment 
before  declared  by  the  legislature,  to  wit:  apportioning  the  cost  in 
proportion  to  the  foot  front,  or  the  duplicate  valuation;  but  they 
hold  that  those  words,  "in  proportion  to  the  benefits,"  or  "ac- 
cording to  the  benefits,"  are  used  by  the  legislature 
here  to  designate  a  third  method  of  apportionment  in- 
dependent of  that  before  designated,  and  that  this  mode  of  appor- 
tionment is  one  in  which  the  city  council  may  adopt,  notwithstand- 
ing, by  their  ordinance  and  their  proceedings  throughout  the  whole 
q2  course  of  declaring  *the  necessity  of  the  improvement  and 
making  it,  they  have  declared  that  they  would  apportion  the 
cost  and  expense  according  to  the  foot  front  of  the  property  abut- 
ting upon  the  improvement;  still,  they  say  that  the  power  of  the 
city  council  is  not  completed  until  they  have  exercised  the  power 
which  is  conferred  by  section  584,  and  in  addition  to  the  appor- 
tioning upon  such  property  the  tax  that  may  be  found  to  be  equita- 
ble, one  lot  as  compared  with  the  other,  according  to  the  foot  front 
they  may,  as  to  such  lots  as  they  find  not  to  be  equitably  affected 
by  such  apportionment,  invoke  the  powers  conferred  by  section  584, 
and  distribute  upon  them  the  burden  of  the  improvement  according 
to  the  benefits. 

Now,  we  understand  that  to  be  the  direct  declaration  of  the 
supreme  court  in  this  case,  and,  although  we  had  not  entertained 
that  opinion  before,  we,  of  course,  humbly  bow  to  this  decision, 
and  look  to  it  as  the  law  governing  this  court. 

There  is  no  doubt  that  this  opinion  of  the  supreme  court  will, 
in  many  cases,  avoid  what  has  heretofore  been  regarded  as  a  hard- 
ship— that  of  burdening  lots  that  were  of  less  depth  than  others; 
or  peculiarly  situated,  with  an  expense  equal  to  that  of  others  that 
were  so  situated  as  to  apparently  acquire  greater  benefit  from  the 
improvement. 
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The  supreme  court,  in  the  Messeur  case,  say:  "Such  being  the 
force  and  scope  of  section  584,  in  respect  to  the  improvement  of 
streets  under  chapter  49  of  the  code,  no  reasonable  doubt  can  exist 
that  it  has  like  force  and  operation  in  cases  of  assessments  for  the 
cost  and  expense  of  lands  appropriated  for  streets,  under  sections 
589  and  5SSy  as  amended  in  187*2;  for,  though  the  power  described 
in  the  last  clause  of  the  proviso  in  section  589  is  limited  in  terms  to 
an  assessment  either  in  proportion  to  the  frontage  of  lots  or  in 
accordance  with  their  valuation,  the  provision  of  section  588  is  that 
the  cost  and  expense  of  lands  appropriated  for  streets  shall  be 
assessed  upon  the  property  to  be  charged  therewith,  according  to 
benefits,  so  that  a  resort  ultimately  to  an  apportionment  according 
to  benefits,  is  as  clearly  within  the  power  of  the  council  in  the  one 
as  in  the  other  case.  In  other  words,  the  court  is  of  the  opinion 
that  section  584  to  589,  inclusive,  have  exactly  the  same  operation 
and  application  in  respect  to  assessments  authorized  by  section  539, 
as  amended,  as  they  originally  had  to  assessments  made  under  sec- 
tions 57b1  and  579/ ' 

They  say,  further:  "In  arriving  at  this  conclusion,  which  we 
think  is  done  by  fair  reasoning,  we  find  the  scheme  developed  in 
the  code  to  be,  in  fact,  what  all  systems  of  special  assessments  must 
be  in  theory,  viz:  an  imposition  of  public  burdens,  arising  from 
local  improvements,  upon  the  property  specially  benefited  by  the 
improvements,  in  proportion  to  the  benefits  resulting  to  the  property. 
Whenever  an  inequality  may  exist  in  practice,  under  this  system, 
we  think  the  ^ault  is  to  be  found,  not  in  the  scheme  itself,  but  in 
the  manner  in  which  it  is  applied  in  the  particular  case." 

Now,  they  say,  "When  we  had  discovered  the  true  intent  of 
the  legislature,  there  is  no  insuperable  difficulty  in  harmonizing  the 
views  expressed  with  the  language  contained  in  the  last  clause  of 
the  proviso,  which  was  amended  in  1872,  and  which  was  admitted 
to  be  amended,' '  etc. 

The  supreme  court  then  arrive  at  the  conclusion,  after  discuss- 
ing the  subject  quite  thoroughly,  that  section  584  was  intended  by 
the  legislature  to  prescribe  a  third  mode  for,  the  distribution  of  the 
cost  of  making  an  improvement,  and  that  this  third  mode  was  sub- 
ject to  no  limitation  other  than  the  opinion  of  the  parties  charged 
with  the  duty  of  distributing  the  assessment,  in  accordance  with 
their  best  idea  of  what  would  distribute  it  according  to  the  benefits 
which  each  lot  to  be  charged  had  derived  from  the  improvement. 
In  this  same  connection,  they  dispose  of  the  point  which  is  raised 
in  this  case,  and  hold  that  where  the  burden  of  the  improvement  is 
to  be  distributed  in  accordance  with  section  584,  a  different  rule 
prevails  with  regard  to  the  persons  who  may,  in  the  first  instance, 
distribute  this  charge  from  what  would  arise  in  case  it  were  distrib- 
uted under  sections  576  and  579,  then  the  council  or  the  board  of 
improvements  must,  in  the  first  instance,  designate  the  nonabut- 
ting  property  to  be  charged;  but  if  under  section  584  they  say, 
then,  the  freeholders  appointed  to  make  the  assessment  may,  in  the 
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first  instance,  designate  the  property  upon  which  the  improvement 
is  to  be  charged,  spread  the  cost  over  such  property,  and  that  this 
must  be  examined,  and  when  examined  by  the  city  council  and 
approved  by  them,  it  is  a  sufficient  compliance  with  section  584. 

Now,  we  think  there  can  be  no  mistake,  that  that  point  was 
made,  and  intended  to  be  made  by  the  supreme  court,  and  was  by 
them  passed  upon  and  settled.  They  say:  "It  is  made  the  duty 
of  the  assessors,  acting  under  this  section,  to  report  an  estimated 
assessment  of  the  cost  of  the  improvement  upon  the  lots  and  lands 
to  be  charged  therewith,  and  it  is  true  that,  previous  to  the  amend- 
ment of  section  539  in  1872,  the  lots  or  lands  subject  to  be  charged 
by  assessments  were  designated  under  section  576  as  bounding  or 
abutting  on  the  properties  improved,  or,  under  section  579,  were  to 
be  ascertained  by  special  selection  by  the  city  council  or  board  of 
improvements;  but  when  the  power  to  assess  the  cost  of  lots  or 
lands  appropriated  for  streets  was  first  given  under  section  539  as 
amended  in  1872,  the  property  to  be  charged  was  described  as  'lots 
and  lands  benefited  thereby,'  and  therefore,  without  designating 
who  should  ascertain  the  specific  property,  the  statute  proceeds  to 
declare:  'This  power  shall  be  executed  as  provided  by  section  583/ 
namely,  under  sections  584  and  589. " 

The  Court:  And  those  are  the  sections  under  which  this  tax 
can  have  been  assessed.  They  say:  "Inasmuch  as  sections  576 
and  579  are  not  referred  to,  it  is  fair  to  infer  of  that  class  of  assess- 
ments that  the  intention  of  the  legislature  was*  to  authorize  the 
assessors  to  act  upon  the  general  descriptions  of  property  to  be 
charged.  Thij  construction,  however,  does  not  place  this  selection 
of  the  specific  property  under  arbitrary  control  of  the  assessors,  as 
their  report  is  to  have  no  effect  until  adopted  by  the  council.  So 
that  the  statute  secures  the  judgment  of  the  assessor,  and  also  of 
the  council,  in  ascertainng  the  specific  property  including  under 
the  general  description  of  lots  and  lands  benefited." 

We  have  carefully  read  the  decision  of  the  supreme  court,  and 
have  endeavored  to  arrive  at  the  determination  which  it  had  made 
on  this  subject,  and  apply  it  to  the  cases  that  are  here  pending. 
We  think  that  the  supreme  court  has  left  no  opportunity  for  mis- 
judging its  opinion;  that  it  has  intended  to  make  it  distinct  and 
that  it  has  passed  upon  the  direct  question  which  is  here  raised, 
and  we,  therefore,  finding  what  it  has  decided,  apply  it  to  this  case, 
and  must  dismiss  the  petition  and  dissolve  the  injunction. 

S.  O.  Griswold  and  Wm.Seafert,  Jr.,  for  plaintiff;  Heisley  and 
Weh  for  defendants. 
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ARBITRATION— LIEN-  DEMURRER. 

[Cuyahoga  District  Court,  March  Term,  1878.] 

Ellen  Hart  v.  John  Corlett,  Executor  of  the  Estate  of 
JameS  Spear,  et  al. 

1.  The  submission  of  a  claim  by  an  executor  against  the  decedent's  real  estate 

is  unauthorized,  and  the  award  constitutes  no  cause  of  action. 

2.  A  judgment  against  the  seller  of  liquors  is  not  a  lien  on  the  lessor's  prem- 

ises until  so  declared  by  judgment,  and  if  the  lessor  dies,  the  liability 
abates  and  no  lien  can  be  taken  against  his  heirs  or  devisees. 

3.  Error  in  sustaining  a  demurrer  to  a  cause  of  action  in  a  petition  is  not 

ground  of  reversal,  if  on  the  trial  the  cause  of  action  was  gone  into  and 
a  verdict  rendered  against  it. 

Watson,  J. 

In  this  case  there  is  a  petition  in  error,  filed  by  the  plaintiff, 
in  which  she  seeks  to  reverse  a  judgment  of  the  court  of  common 
pleas  of  this  county,  for  various  reasons,  which  she  assigns.  The 
judgments  which  she  seeks  to  reverse  was  rendered  upon  a  petition 
filed  by  her  against  John  Corlett,  executor,  and  the  other  defend- 
ants, in  the  court  of  common  pleas.  In  that  petition  she  alleges 
that  on  or  about  the  4th  day  of  January,  1875,  she  recovered  a 
judgment  against  one  Edmond  Wood,  in  the  superior  court  of 
Cleveland,  in  said  county  of  Cuyahoga,  for  the  sum  of  eight  hun- 
dred dollars,  damages,  and  twenty-eight  dollars  and  seventy  cents, 
costs  of  suit;  alleges  the  issuing  of  execution  and  the  return  of 
no  goods  and  chattels,  etc.,  and  increased  costs  to  the  amount  of 
one  dollar  and  ninety-five  cents;  alleges  that  that  judgment  remains 
in  full  force  and  virtue  in  law,  and  wholly  unpaid,  that  it  has  been 
a  lien  on  certain  premises,  which  she  describes  from  the  4th  day  of 
January,  1875;  that  said  James  Spear,  on  or  about  the  1st  of  July, 
1870,  rented  and  leased  to  said  Wood,  and  permitted  him  to  occupy 
and  use  in  part  and  in  wrhole,  the  following  described  premises — 
she  then  goes  on  and  describes  the  premises,  being  a  lot,  with  a 
building  —improvements — on  it,  in  the  city  of  Cleveland,  that  it 
was  leased  to  him  for  two  years  and  one  month  from  and  after  the 
1st  of  July,  1870,  and  that  it  was  leased  for  the  sale,  contrary  to 
law,  of  intoxicating  liquors;  that  Wood,  on  and  after  the  1st  of 
July,  1870,  and  down  to  the  23d  of  July,  1872,  did  so  use  and 
occupy  by  virtue  of  said  renting  and  leasing  and  permission  in 
part  and  in  whole,  said  premises,  and  therein  and  thereat,  on  each 
and  every  day  between  the  two  dates  last  set  forth  sold,  contrary  to 
law,  intoxicating  liquors  to  the  plaintiff's  husband;  that  the  judg- 
ment recovered  was  against  Wood  for  sales,  contrary  to  law,  made 
by  the  said  Wood  and  his  agents  duly  thereunto  appointed,  to  the 
plaintiff's  husband  of  intoxicating  liquors,  on  and  between  the  1st 
of  July,  1870,  and  the  23d  of  July  1872,  in  and  upon  said  premises 
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above  described,  during  all  of  which  period  of  time  James  Spear 
knowingly  suffered  and  permitted  said  Wood  to  sell  contrary  to  law, 
intoxicating  liquors  to  be  drank  where  sold,  to  this  plaintiff's  hus- 
band, that  on  the  23d  day  of  November,  1874,  said  James  Spear 
departed  this  life,  and  said  John  Corlett  was,  on  or  about  the  4th 
of  December,  1874,  duly  appointed  executor  of  the  said  James 
Spear's  estate;  that  this  plaintiff's  claim  was  duly  authenticated  on  or 
about  the  l()th  of  April,  1875,  and  duly  presented  to  said  John  Corlett 
for  allowance,  and  was  then  and  there  by  hm  rejected  and  disal- 
lowed. The  plaintiff  prays  that  her  said  judgment  and  costs  may 
q3  be  declared  a  lien  on  said  premises  that  she  may  have  execu- 
tion *against  the  same,  and  that  said  premises  be  sold  to  satisfy 
her  said  judgment  and  costs  and  for  such  other  and  further  relief 
as  justice  and  equity  may  require. 

To  this  petition  the  defendant,  the  executor  of  Spear,  demurred. 
This  demurrer  was  sustained  and  leave  was  taken  to  amend.  After 
some*  delay  the  amendment  was  made,  and  it  recited  that  at  the 
death  of  Spear  he  left  a  widow,  Melissa,  and  left  four  children,  his 
heirs;  that  all  of  them  save  one  were  minors,  Mary  Elizabeth,  the 
oldest  of  the  four,  being  of  age.  It  is  alleged  that  by  his  will  he 
made  Mary  Elizabeth  the  guardian  of  the  minor  children  It 
appears  that  Melissa,  the  widow,  is  in  the  lunatic  asylum.  That 
appears  subsequently  in  the  case,  but  not  in  the  petition.  To  this 
amended  petition  there  was  a  demurrer,  and  that  demurrer  was  sus- 
tained and  leave  to  amend  was  taken.  The  amendment  alleges 
that  on  the  14th  day  of  February,  1870,  since  the  commencement 
of  this  action,  the  plaintiff  and  the  defendants  agreed  to  submit  to 
the  award  of  Robert  Mitchell  and  Joseph  Turney  certain  matters  in 
difference  then  pending  between  them.  Said  differences  are  more 
fully  set  forth  in  the  original  petition  in  this  case  filed.  In  pursu- 
ance of  that  submission,  the  said  Robert  Mitchell  and  the  said  Jo- 
seph Turney,  on  the  14th  February,  1870,  awarded  that  the  defend 
ants  should  then  pay  to  this  plaintiff  the  sum  of  three  hundred  and 
twenty-five  dollars,  of  which  the  defendants  then  and  there  had 
due  notice;  and  the  petition  alleges  there  is  due  to  the  plaintiff, 
upon  and  by  virtue  of  said  award,  the  said  sum  of  three  hundred 
and  twenty-five  dollars,  with  interest  from  said  14th  day  of  Febru- 
ary, 1870,  no  part  of  which  has  been  paid,  and  for  which  she  asks 
judgment. 

Now,  she  alleges  the  subject  matter  of  difference  between 
them  had  been  submitted  to  arbitration  and  an  award  rendered.  A 
motion  vvas  made  to  strike  this  petition  from  the  files,  which  was 
overruled  ;  the  defendants  answer,  and  a  hearing  was  had,  and  all 
the  evidence  on  that  hearing  was  set  out.  The  submission  and 
award  are  set  out  as  exhibits,  and  part  of  the  bill  of  exceptions. 
The  following  is  the  submission:  "I,  the  undersigned,  do  agree  to 
the  decision  made  by  Mr.  Mitchell  and  Mr.  Turney  in  the  case  of 
Ellen  Hart  against  James  Spear,  defendant.  Cleveland,  February 
14,  1870.     (Signed)  James  Corlett,   executor."     We  may  remark 

182 


CLEVELAND  LAW  REPORTER.  93 

Hart  v.  Corlett,  Executor.  Vol.  I. 

here  that  no  such  case  was  in  being  as  Ellen  Hart  against  James 
Spear.  The  case  pending  was  Ellen  Hart  against  Corlett,  executor, 
and  Wood,  and  heirs  of  James  Spear.  That  is  the  submission  on 
his  part.  The  following  is  the  submission  on  the  part  of  the  plain- 
tiff: "For  a  valuable  consideration  received  to  my  full  satisfaction 
of  John  Corlett,  administrator  of  the  estate  of  James  Spear,  I  do 
hereby  release  and  acquit  the  estate  of  the  said  Spear  from  all 
claims  demands,  actions  or  causes  of  action  which  I  have,  or  may 
suppose  I  have,  against  the  said  estate  by  reason  of  the  sale,  or 
alleged  illegal  sale,  of  intoxicating  liquors  to  my  husband  with  the 
knowledge  or  permission  of  the  said  Spear,  in  full  to  date,"  which 
was  January  sometime,  1876. 

Now,  here  is  the  award.  I  may  remark  in  passing,  although  it  is, 
perhaps,  an  unnecessary  remark,  that  it  is  elementary  in  the  law  of 
submissions  to  awards  that  the  arbitrators  or  the  umpires,  which 
ever  it  may  be,  derive  their  power  from  the  submission.  That  is 
the  commission  under  which  they  act,  and  that  clothes  them  with 
authority  to  judge  between  the  parties.  It  would  be  difficult  to  see 
what  is  submitted  here:  4 'Cleveland,  February  14,  1876.  We, 
the  undersigned,  arbitrators  between  John  Corlett,  administrator  of 
James  Spear,  and  Ellen  Hart,  plaintiff,  do  find  lor  Ellen  Hart  dam- 
ages against  the  defendants,  $825.  (Signed)  Robert  Mitchell,  Jo- 
seph Turney."  Another  exhibit  set  out  is  the  claim  which  the 
plan  tiff  had  verified  and  presented  to  the  executor  for  allowance,  is 
the  judgment  and  costs  upon  it  which  she  had  recovered  against 
Wood . 

On  the  hearing  of  this  case  these  arbitrators  were  called  as 
witnesses,  Corlett,  the  executor  was  called  as  a  witness,  Mrs.  Hart 
was  called  as  a  witness,  and  each  of  them  told  his  story  without 
being  sworn.  Nobody  requested  them  to  be  sworn.  Nobody 
required  it.  They  told  their  stories.  The  arbitrators  went  out  and 
made  this  award  and  came  in  before  they  had  left  the  premises  and 
published  it,  and  thereupon  Corlett  refused  to  be  bound  by  it.  The 
original  award  was  lost,  and  the  one  I  have  read  is  said  to  be  substan- 
tially a  true  copy  of  the  award.  When  it  came  on  to  be  tried  it 
was  insisted  on  the  part  of  the  plaintiff  that  they  could  not  depart 
from  that  award — the  supplemental  petition  in  the  case.  It  is 
claimed  the  case  must  be  confined  to  that.  The  judge  presiding 
ruled  that  the  whole  case  was  open;  that  the  three  papers,  the  orig- 
inal and  the  supplemental  petition,  with  the  answers  constituted  the 
issues  to  be  tried.  No  evidence  was  taken  except  under  the  second 
supplemental  petition,  the  submission  and  the  award,  and, no  other 
witnesses  were  called  than  the  arbitrators  and  the  parties.  The 
court  found  for  the  defendant,  there  being  no  evidence  on  anything 
except  as  I  said,, under  the  second  supplemental  petition.  What 
the  reasoning  of  the  judge  was  we  do  not  know,  but  we  are  to  infer 
that  it  was  because  there  was  nothing  submitted.  There  was  no 
recital  of  the  matters  in  difference  between  the  parties.  Neither 
party  submitted  anything.     The  plaintiff  gave  a  receipt  against  the 
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estate,  conferring  no  powers  upon  the  arbitrators,*  and  the  defend- 
ants approved  the  award  as  made  by  the  arbitrators.  That  was  all 
there  was  of  it.  The  heirs  were  not  present.  Mary  Elizabeth,  the 
guardian  of  the  minor  heirs,  says  she  never  heard  of  the  submission 
until  the  award  was  made.  Nobody  was  present  that  was  in  any 
way  authorized  to  represent  them.  The  executor  had  been  doing 
the  general  business  of  the  estate.  The  guardian  said  he  had  been 
collecting  rents  for  her — matters  pertaining  to  the  guardianship; 
that  was  the  way  in  which  it  went  to  the  arbitrators.  We  are  to 
infer  that  the  judge  held  there  was  nothing  submitted;  that  there 
was  no  authority  in  the  arbitrators  to  act;  that  the  whole  thing 
was  void,  as  it  occurs  to  us,  he  must  necessarily  have  found. 

It  is  complained  that  the  court  sustained  the  demurrers  to  the 
original  and  first  supplemental  petitions.  The  original  petition  set 
out  the  case  against  Spear,  the  judgment  against  Wood,  and  the 
case  against  Spear — the  consent  to  the  sale  of  the  liquor,  and,  in 
fact,  the  renting  for  that  purpose,  to  which  the  demurrer  was  prop- 
erly sustained  for  the  want  of  parties.  Then  the  heirs  and  widow 
having  been  brought  in  it  is  claimed  that  the  petition  was  good  and 
that  the  demurrer  should  not  have  been  sustained.  Be  that  as  it 
may,  that  demurrer  was  substantially  set  aside  at  the  hearing,  the 
court  ruling  that  they  could  go  into  the  whole  case  on  the  original 
and  all  the  amended  petitions  together.  They  declined  to  give  any 
evidence  on  anything  save  the  second  supplemental  petition  which 
was  the  arbitration,  and  the  arbitration  falling  the  result  of  the 
trial  must  fall  with  it-. 

We  think  this  is  a  sufficient  answer  to  the  claim  that  there  was 
error  in  sustaining  a  demurrer  to  that  petition.  To  my  own  mind 
there  is  a  different  rule  and  upon  which  we  h%ve  not  sufficiently 
talked  among  ourselves  for  me  to  say  that  our  brethren  fully  agree 
with  me,  and  that  is  this:  We  cannot  lose  sight  of  the  fact  that 
this  act  of  1854,  as  amended,  known  as  the  Adair  law,  is  very  far 
from  being  a  carefully  drawn  statute,  and  it  is  somewhat  difficult 
for  a  court  to  feel  entire  confidence  in  giving  a  construction  to  it. 

It  declares  in  the  10th  section  that  a  judgment  recovered  and 
fine  assessed  shall  be  a  lien  upon  the  land,  but  they  are  not  a  lien 
absolutely  upon  the  lands  occupied  unless  the  lessee  consents  to  the 
selling  of  the  liquor,  either  impliedly  or  expressly.  He  must  either 
rent  for  that  purpose,  or,  having  rented  for  another  purpose,  he 
must  know  it  is  used  for  that  purpose,  and  permit  it  to  go  on;  and 
under  these  conditions,  the  judgment  for  damages  and  fine  and 
costs,  cay  be  enforced  as  a  lien  upon  the  property. 

The  statute  provides  that  a  proceeding  may  be  instituted  for 
establishing  the  lien.  It  cannot  be  possible  that  as  soon  as  the 
judgment  is  rendered  it  becomes  a  lien  upon  the  land  at  once,  and 
absolutely.  It  cannot  be  possible  that  anterior  to  the  rendition  to 
the  judgment,  during  the  time  the  statute  is  being  violated,  that  a 
lein  is  at  all  resting  upon  the  land.  My  own  notion  about  it  is  it 
does  not  become  a  lien  until  it  is  adjudged  a  lien  against  the  owner 
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upon  a  proceeding  for  that  purpose.  Whatever  it  may  be  before 
that  time  it  is  an  inchoate  thing  that  would  certainly  not  follow  the 
land  into  the  hands  of  a  purchaser,  and  I  am  clear  in  my  own  mind 
that  it  would  not  follow  in  the  case  of  descent  to  heirs. 

It  appears  that  Spear  died  in  November,  and  on  the  5th  of  Jan- 
uary following,  a  judgment  was  rendered  against  Wood.  There 
never  has  been  a  judgment  declaring  it  a  lien  as  against  Spear  or  the 
heirs  of  Spear.  I  should  myself,  judging  the  case,  therefore  hold 
there  was  nothing  that  could  be  enforced  on  the  judgment  as  a  lien 
until  it  had  been  adjudged  to  be  such  in  a  regular  proceeding,  fix- 
ing upon  the  owner  of  the  land  a  knowledge  of  the  violation  of  the 
statute  and  consent  thereto,  either  expressed  or  implied. 

With  these  views  I  think  the  demurrers  to  the  original  and 
first  amended  petition  were  properly  sustained. 

In  taking  into  consideration  what  I  have  expressed  as  my  own 
opinion,  it  may  be  said  that  this  is  not  one  of  the  questions  fairly 
raised  upon  the  record.  Be  that  as  it  may,  we  regard  minor  heirs 
the  wards  of  the  court,  and  we  regard  it  the  duty  of  the  court  to 
see  that  nothing  shall  be  taken  from  them  that  the  law  does  not 
fairly  take  from  them.  With  these  views  nothing  remains  but  to 
affirm  the  judgment  of  the  court  below. 

W.  C.  Rogers  and  L.  J.  Rider  for  plaintiff;  W.  S.  Kerruish  for 
defendants. 


♦CONTRACT  OF  SALE.  99 

[Cuyahoga  District  Court,  March  Term,  1878.] 

Robert  R.  Rhodes  et  al.  v.  Powers  Coal  Company. 

Under  a  contract  to  ship  coal,  to  be  delivered  at  various  time9,  each  party  to 
have  the  right  to  terminate  the  contract,  in  which  the  buyer  may  rescind 
if  the  coal  contains  too  much  slacK,  but  if  he  continues  to  receive  such 
coal  without  protesting  or  rescinding  the  contract,  his  right  to  claim  dam- 
ages for  the  excessive  slack  is  waived. 

Error  to  the  court  of  common  pleas. 

TlBBALS,  J. 

This  case  was  tried  below  and  resulted  in  a  verdict  in  favor  of 
the  plaintiffs  below.  A  motion  for  a  new  trial  was  made  and  over- 
ruled and  exceptions  taken. 

The  errors  relied  upon  are  two.  (1)  That  the  verdict  is  contrary 
to  and  not  supported  by  the  weight  of  evidence.  (2)  Error  in  the 
charge  of  the  court.  The  action  was  originally  brought  upon  two 
causes  of  action  growing  out  of  the  execution  of  the  same  contract. 
It  was  ascertained  that  the  first  cause  of  action  was  prematurely 
brought  and  was  therefore  withdrawn,  and  the  case  submitted  to  the 
jury  upon  two  causes  of  action,  and  the  answer  and  counterclaim  of 
the  defendant.     It  seems  that  in  1873  the  Powers  Coal  company  of 
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Youngstown,  entered  into  a  contract  with  Rhodes  &  Co.,  of  this 
city,  by  which  they  were  to  furnish  them  some  5,000  tons  of  coal 
at  the  price  of  $3.04  per  ton,  and  to  be  shipped  in  quantities  from 
eight  to  twelve  car  loads  a  day  until  the  entire  amount  was  sup- 
plied. The  parties  were  to  execute  their  notes  each  month  for  the 
amount.  The  second  cause  of  action  is  founded  upon  this  state  of 
facts:  That  after  shipping  two-thirds  of  the  coal  the  defendants 
terminated  the  contract  and  refused  to  receive  the  remainder  of  the 
coal;  the  plaintiffs  sought  to  have  them  accept  it  and  they  refused 
to  receive  it.  They  aver  that  the  coal  declined  in  price  from  $8.04 
to  $2.75  per  ton,  and  that  the  damages  would  be  determined  by  the 
difference  in  the  price  in  the  depreciation  of  the  coal. 

The  defendants  answered  admitting  the  making  of  the  contract, 
the  receipt  of  the  quantity  of  coal  stated,  but  they  set  up  that  it 
was  a  part  of  the  contract  that  it  was  to  be  good  screened,  merchant- 
able coal;  that  as  such,  it  would  contain  slack  only  to  the  extent  of 
about  two  hundred  and  fifty  pounds  to  the  car  load,  but  that  in  fact 
it  did  contain  about  two  thousand  pounds  of  slack,  being  an  excess 
of  about  seventeen  hundred  and  fifty  pounds  to  the  car  load;  that 
they  were  unable  to  determine  this  fact  until  they  unloaded  it,  and 
they,  therefore,  ask  by  way  of  counterclaim  to  recover  for  that 
amount  of  coal,  averring  that  the  same  was  in  the  neighborhood  of 
3,900  tons.  That  issue  was  submitted  to  the  jury.  A  large 
amount  of  testimony  was  taken  upon  both  sides.  The  plaintiff,  to 
maintain  its  case,  brought  evidence  tending  to  show  that  at  Youngs- 
town this  coal  was  delivered  in  good  condition;  that  it  was  in 
accordance  wTith  the  contract;  that  it  did  not  contain  this  amount  of 
slack.  On  the  other  hand  evidence  of  a  very  positive  character  was 
taken  in  this  city  showing  that  they  had  very  careiully  tested  the 
coal  by  measurement  and  weight  and  had  ascertained  this  state  of 
facts — showing  further  that  the  slack  could  not  have  been  created 
in  the  transit  from  Youngstown  to  this  city.  The  jury  found  in 
favor  of  the  plaintiff,  thus  ignoring  the  claim  of  the  defendants. 

In  connection  with  this  it  is  argued  that  the  court  misled  the 
jury  in  its  instructions  with  reference  to  the  effect  to  be  given  to 
the  testimony  of  the  Cleveland  witnesses,  but  which  was  not  suffi- 
ciently excepted  to  make  it  available  as  error.  The  court  say: 
"  Evidence  was  introduced  by  the  plaintiff  to  show  the  character  of 
the  coal  at  the  time  that  it  was  put  upon  the  cars.  Evidence  was 
also  introduced  by  these  defendants  to  show  the  character  of  this 
coal  at  the  time  it  was  received  by  them  in  the  city  of  Cleveland. 
Now,  a  contract  that  provides  for  the  delivery  of  an  article  at  a  cer- 
tain place  or  point  requires  the  character  of  the  article  to  keep  to 
the  standard  fixed  by  the  contract  at  the  place  of  delivery.  The 
defendants  have  offered  evidence  here  to  show  the  character  of  this 
coal  at  the  place  of  the  consignment,  that  is  to  say,  at  Cleveland. 
You  must  consider  the  testimony  to  this  extent  as  to  circumstances 
showing  or  tending  to  show  the  quality  of  the  coal  when  delivered 
at  Youngstown.     If  you  are  satisfied  from  the  circumstances  of  the 
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character  and  condition  of  this  coal  at  the  place  of  consignment 
that  it  could  not  have  been  merchantable  lump  coal  at  the  place  of 
delivery,  then  that  circumstance  will  weigh  in  favor  of  these 
defendants  to  whatever  extent  you,  guided  by  the  light  of  this  tes- 
timony, may  deem  proper." 

Now,  it  is  said  that  is  a  sort  of  limitation  upon  that  evidence. 
It  is  an  intimation  to  the  jury  that  there  is  a  distinction  to  be  drawn 
between  that  and  the  evidence  at  Youngstown.  But  if  we  go  back, 
in  this  same  matter,  the  court  say,  speaking  of  this  evidence,  "In 
estimating  this  it  is  your  duty  to  consider  all  the  testimony  that 
has  been  submitted  to  your  consideration  with  a  view  to  arriving  at 
the  fact  as  nearly  as  may  be  as  to  the  quantity  of  slack  if  any,  but 
if  after  an  examination  of  the  testimony  you  shall  be  satisfied  that 
the  claim  of  the  plaintiff  is  not  sustained  by  a  fair  preponderance 
of  the  evidence  you  may  disregard  it." 

Now,  as  the  court  after  all  submitted  to  the  jury  the  question 
of  the  real  condition  of  that  coal  and  that  condition  to  be  deter- 
mined at  the  point  or  place  of  delivery,  which  of  course  was  the 
correct  place,  we  think  fairly  considered,  the  jury  would  not  be 
misled  by  that;  that  they  were  at  liberty  to  give  this  testimony  all 
the  weight  they  thought  it  was  entitled  to  under  the  circumstances. 

*Viewing  it  in  that  light,  it  leaves  to  us  the  determina-  .fl0 
tion  of  the  question  as  to  whether  the  evidence  sustains  the 
verdict.  For  myself,  I  have  no  hesitation  in  saying  if  I  had  tried 
that  case  below,  I  would  not  have  permitted  that  verdict  to  stand. 
I  feel  that  the  evidence  was  so  clear,  at  least  as  to  the  condition  of 
the  coal  in  Cleveland,  that  the  jury  must  have  disregarded  that 
largely.  But  it  cannot  be  denied  that  there  was  a  large  amount  of 
evidence  upon  the  other  side.  It  was  of  a  positive  character  testi- 
fied to  by  those  parties  in  Youngstown  as  to  the  condition  of  the 
coal  when  it  was  delivered  upon  those  cars  and  that  was  fairly  sub- 
mitted to  the  jury;  and  it  was  wholly  within  their  province  to  de- 
termine the  question.  The  court,  after  hearing  all  of  this  evidence 
concluded  that  if  the  case  was  not  properly  decided  by  the  jury  it 
was  not  so  clearly  wrong  as  to  justify  disturbing  it. 

Now,  the  supreme  court  has  said  that  motions  for  new  trials, 
upon  the  ground  that  the  verdict  is  against  the  weight  of  evidence, 
are  addressed  to  the  discretion  of  the  court,  and  if  granted,  the 
judgment  will  not  be  disturbed  on  error  unless  the  case  is  so  strong 
as  to  show  an  abuse  of  discretion.  That  was  applicable  to  the 
court  below.  "And  if  the  motion  be  overruled,  a  reviewing  court 
should  not  reverse  unless  the  verdict  is  so  clearly  unsupported  by 
the  weight  of  evidence  as  to  indicate  some  misapprehension  or  mis- 
take, or  bias  on  the  part  of  the  jury,  or  a  willful  disregard  of  duty." 
Now,  we  have  reached  a  conclusion  guided  by  that  rule.  We  can- 
not see  that  this  jury  misapprehended,  or  that  they  made  such  a 
mistake  that  it  will  be  within  the  province  of  this  court  to  set  aside 
that  finding  of  the  jury. 
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Another  question  submitted  is  upon  the  charge  of  the  court. 
The  defendant  also,  by  way  of  set-off,  set  up  in  its  answer  that  at 
about  the  same  time  these  parties  entered  into  a  contract  to  deliver 
a  quantity  of  nut  coal  at  the  price  of  $1.45  per  ton,  to  be,  as  the 
answer  expresses  it,  without  limit  as  to  the  quantity  of  coal  or  time. 
They  were  to  receive  as  long  as  they  chose,  any  quantity  and  any 
time  it  was  to  be  delivered.  They  aver  that  after  the  delivery  of  a 
certain  quantity  of  coal  they  came  to  the  conclusion  that  they  were 
sending  more  slack  than  was  permitted  under  the  rule.  That  500 
pounds  to  the  car  load  is  the  limit,  and  that  it  largely  exceeded 
that;  that  they  were  unable  to  determine  that  fact  until  it  was  un- 
loaded; that  they  notified  them  of  it;  that  they  continued  to  ship 
and  they  to  receive,  until  finally  they  terminated  it  and  said  to 
them  they  would  tike  no  more,  and  that  they  charged  up  what 
they  regarded  the  excess  of  the  slack,  and  undertook  to  recover  that 
in  this  action  as  a  set-off  to  this  claim  of  the  plaintiff. 

It  is  claimed  that  the  court  erred  in  its  charge  to  the  jury  upon 
this  subject.  "It  is  claimed  by  these  plaintiffs  that  they  were  to 
deliver  at  Youngstown  at  the  point  named,  and  the  defendants  were 
to  receive  at  their  office"  (speaking  of  the  nut  coal).  "Now,  if  the 
first  car  load  or  first  ten  car  loads  did  not  contain  merchantable  nut 
coal,  the  defendants  had  it  in  their  power  to  put  an  end  to  the  con- 
tract. If  they  received  the  coal  without  protest  and  without  noti- 
fication that  ten  car  loads  of  unmerchantable  coal  had  been  received, 
you  may  infer  that  the  contract  had  been  complied  with  with 
regard  to  the  ten  car  loads  then  delivered." 

In  'other  words,  the  court  said  to  the  jury,  it  being  optional 
with  the  defendants  to  receive  coal  in  just  such  quantities  and  dur- 
ing just  such  time  as  they  chose,  having  the  right  to  terminate  the 
•contract  when  they  chose,  having  the  right  to  refuse  to  receive  any 
more  coal,  because  it  is  not  of  the  quality  contracted  for,  if  they 
receive  that  coal  they  waive  their  right  to  complain.  We  are  Una- 
Trie  to  perceive  that  there  is  any  error  in  that  matter  of  law.  As 
the  court  said,  these  .defendants,  when  they  received  the  first  load, 
if  they  discovered  that  it  had  an  excessive  quantity  of  slack  in  it 
they  had  a  right  to  terminate  the  contract  for  that  reason,  and 
refuse  to  receive  any  more;  but  if  they  accept  that,  as  the  court  says, 
without  protest,  and  receive  more  coal,  continuing  to  receive  coal 
^without  protest,  we  do  not  think  they  would  have  a  right  to  inter- 
pose a  claim  for  damages  for  this  excessive  slack  which  they  vol- 
untarily received.  We  conclude  that  the  court  did  not  err  in  that 
proposition  of  law. 

H.  C.  Ranney,  E.  J.  Estep  for  plaintiffs;  Hutchins  &  Campbell 
for  defendant. 
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POLICE  COURT—CITY  ORDINANCES. 

[Cuyahoga  District  Court,  March  Term,  1878.] 

John  P.  O'Brien  v.  City  of  Cleveland. 

1.  Under  section  1692,  Revised  Statutes,  it  is  within  the  power  of  a  city  to 

prohibit  by  ordinance  the  publication  of  obscene  matter. 

2.  The  prosecuting  attorney  of  the  police  court  need  not  swear  to  an  informa- 

tion filed  by  him  for  the  violation  of  a  city  ordinance. 

3.  In  a  prosecution  under  a  city  ordinance,  the  certificate  of  the  clerk  of  the 

due  publication  of  the  ordinance  is  sufficient  proof  thereof. 

4.  A  warrant  from  a  police  court  may  be  signed  by  the  clerk  of  the  police 

judge ;  this  is  an  issuing  of  it  by  the  judge  through  his  clerk. 

5.  Where  a  city  ordinance  imposes  a  greater  penalty  than  it  has  power  to  im- 

pose, a  sentence  thereunder  which  is  within  the  amount  of  punishment 
allowed  by  the  state  law  is,  under  section  106  of  the  code,  valid. 

TlBBALS,  J. 

It  is  claimed  in  this  case  that  the  court  of  common  pleas  erred 
in  affirming  the  judgment  of  the  police  court  in  this  city.  The 
errors  assigned  are  very  numerous.  Among  those  relied  upon  are 
the  errors  of  the  police  court  in  the  arrest,  trial  and  conviction  of 
the  plaintiff  in  error.  The  plaintiff  in  error  was  arrested  under  an 
ordinance  of  the  city  for  printing  and  publishing  obscene  matter. 
It  is  claimed  that  the  information  was  not  sworn  to;  that  the  war- 
rant was  not  signed  by  the  proper  officer. 

We  find  on  examining  the  record  that  an  affidavit  was  made 
against  this  party  by  a  man  by  the  name  of  Smith,  charging 
him  with  being  the  publisher  of  certain  matter  which  is  set  out  in 
the  information.  A  warrant  was  issued  signed  by  the  clerk  of  the 
police  judge,  and  it  is  said  that  that  was  irregular  and  in  fact  no 
warrant.  We  have  no  trouble  over  that  'question.  There  can  be 
no  doubt  but  that  the  judge  can  issue  his  warrant  through  and  by 
means  of  his  clerk.  He  is  the  proper  officer  to  issue  it.  When  he 
was  brought  into  court  the  prosecuting  attorney  of  that  court  filed 
this  information;  and  it  is  said  that  he  didn't  swear  to  it.  It  is 
said,  further,  that  it  is  a  prosecution  in  the  name  of  the  state  for  a 
violation  of  a  state  law,  and  not  a  violation  of  an  ordinance.  We 
nowhere  find  any  authority  requiring  this  attorney  to  swear  to  his 
information.  He  signs  it  officially.  It  is  his  official  act  in  the 
nature  of  an  indictment  in  which  he  sets  up  the  charge  against  this 
party  for  the  purpose  of  giving  him  to  understand  the  nature  of  the 
charge  against  him,  It  is  not  a  prosecution  under  any  state  law. 
All  that  has  been  said  on  the  subject  of  its  being  in  violation  of 
the  criminal  code  in  not  furnishing  him  with  a  copy  of  the  infor- 
mation, or  other  copies  of  that  he  was  entitled  to  or  which  it  is 
claimed  he  was  entitled  to,  has  no  application  to  proceedings  in  this 
court.  It  is  claimed  that,  because  in  the  heading  of  this  informa- 
tion, it  is  said  "in  the  name  and  by  the  authority,  and  on  behalf  of 
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the  state  of  Ohio" — that  that  is  conclusive  that  the  prosecution  was 
not  under  the  ordinance;  but  if  we  turn  to  the  closing  part  of  this, 
we  find,  after  setting  out  the  charge:  "Contrary  to  an  ordinance 
of  said  city  in  such  case  made  and  provided,  whereupon,  said  prose- 
cuting attorney  of  said  court,  who  prosecutes  for  said  city,  prays 
for  the  consideration  of  the  court  here  in  the  premises.' ' 

The  entire  proceedings,  all  the  way  through,  clearly  indicate 
that  it  was  a  prosecution  in  that  court  for  a  violation  of  this  ordi- 
nance, and  in  the  name  and  interests  of  the  city,  notwithstanding 
the  mere  expression  in  the  heading  part  of  the  information. 

It  is  objected  further  that  he  was  not  permitted  to  have  a  jury 
of  his  choice.  He  says  he  demanded  a  jury;  but  the  trouble  with 
him  is  that  the  record  shows  that  he  got  a  jury;  he  had  more  of  a 
jury  than  he  wanted  instead  of  not  enough  of  it.  But  his  claim 
was  that  he  ought  to  have  come  into  some  other  court  to  have  a 
jury  there;  but  he  had  a  jury  in  that  court,  a  jury  impanelled  in 
accordance  with  the  law  and  ordinance  of  the  city,  and  that  jury 
found  that  he  was  guilty  of  a  violation  of  the  ordinance.  We  do 
not  think  he  ought  to  complain  of  not,  at  least,  having  enough  of 
a  jury. 

I  have  already  said  that  it  is  not  a  prosecution  under  the  stat- 
ute of  the  state.  But  it  is  said  further  that  the  code  confers  no 
power  to  regulate  this  offense.  Now  the  legislature  has  authorized 
cities  to  pass  ordinances  to  this  effect:  "To  prevent  riots,  gam- 
bling, noise  and  disturbance,  indecent  or  disorderly  conduct  or 
assemblages,  to  preserve  the  peace  and  good  order,  to  protect  the 
property  of  the  municipal  corporation  and  its  inhabitants.' ' 

This  brings  us  to  a  very  brief  discussion  of  the  character  of 
this  charge.  It  is  enough  to  say  that  it  contains  a  charge  that  this 
man  did  frequently  publish,  expose,  circulate,  offer  for  sale,  and 
distribute  within  the  limits  of  the  city,  a  certain  obscene  and  scan- 
dalous print,  a  newspaper  known  as  the  Sunday  Times,  containing 
the  following  obscene,  immoral  or  scandalous  words,  to  wit: 

Now,  in  response  to  this  authority  by  the  legislature;  the  coun- 
cil undertook  to  regulate  these  various  subject  matters.  It  has 
passed  an  ordinance  embracing  a  large  number  of  sections,  and 
including  a  large  class  of  prosecutions  for  things  which  tend  to  the 
corruption  of  the  morals  of  the  place;  things  which  are  indecent, 
things  which  are  disorderly,  which  tend  to  disturb  peace  and  good 
order,  and  among  them  they  have  provided  that  it  shall  be  unlawful 
for  any  person  to  publish,  or  print  and  circulate  within  the  limits 
of  the  city  a  thing  of  this  character 

To  determine  whether  it  is  a  thing  of  this  character  or  not  it  is 
enough  to  say  that  it  embraces  language  and  sentiment  so  gross  and  so 
immoral  and  so  indecent  as  to  render  it  improper  that  it  be  read  from 
this  bench  in  the  presence  of  gentlemen.  What  would  be  said  if  this 
publication  circulated  throughout  and  into  all  of  the  families  of 
this  city? 
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Now,  can  it  be  said,  if  this  man  went  upon  the  street  to  recite 
this  to  an  assemblage,  that  it  would  not  be  indecent  and  disorderly 
in  him  to  do  so.  Certainly,  no  one  could  claim  that.  If  it  be  in- 
decent for  him  *to  recite  it,  is  it  any  the  less  so  for  him  to  put  it  |fl . 
in  the  form  of  a  paper  and  send  it  through  the  medium  of  such 
papers  through  the  entire  length  and  breadth  of  the  city?  Is  that 
any  the  less  immoral?  Any  the  less  indecent?  Any  the  less  disor- 
derly? Does  that  any  the  less  tend  to  the  disturbance  of  the  peace 
and  good  order?  It  seems  to  us  not.  It  seems  to  us  the  legisla- 
ture intended  to  grant  to  corporations  the  power  to  protect  the  pub- 
lic against  just  such  utterances  as  these  upon  the  streets,  or  in  the 
houses,  or  in  the  offices,  or  anywhere;  that  it  was  designed  to  pro- 
mote the  good  morals  of  the  city,  and  any  one  who  violates  that 
violates  that  law. 

More  than  a  quarter  of  a  century  ago  the  supreme  court  of 
this  state  used  this  language  as  to  the  powers  of  corporations: 

"In  determining  the  powers  of  municipal  corporations  it  is 
right  and  proper  to  allow  them  the  exercise  of  all  powers  expressly 
granted,  and  such  others  as  may  be  necessary  to  carry  the  power 
expressly  granted  into  execution." 

What  more  apprc  priate  language  than  that  to  apply  to  this 
case?  If  they  have  a  right  to  suppress  the  immoralities  that  this 
publication  leads  to,  if  they  have  a  right  to  prevent  the  lewdness 
that  this  incites  in  the  community,  if  they  have  a  right  to  prevent 
disorder  and  disturbance  of  the  people  in  this  community  in  itself, 
have  they  not  a  right  to  suppress  that  which  necessarily  leads  to  it 
—  which  creates,  promotes  and  encourages  it? 

We  are  inclined  to  permit  a  court  higher  than  this  to  determine 
that  that  legislation  is  not'  within  the  fair  and  legitimate  scope  of 
the  powers  of  this  corporation.  The  people  need  protection  against 
just  such  publications.  The  authors  of  just  such  publications 
need  conviction  and  punishment.  We  think  that  point  is  certainly 
not  well  taken. 

He  says  that  this  ordinauce  was  never  published  within  the 
time  prescribed  by  law.  It  contained  the  certificate  of  the  clerk 
to  its  publication.  We  hold  that  that  makes  a  prima  facie  case. 
The  code  expressly  provides  that  if  it  be  made  to  appear  it  was  not 
published  a  sufficient  length  of  time  it  would  be  a  defense  to  the 
ordinance.  We  hold  that  it  is  incumbent  upon  him  after  a  prima  facie 
case  is  made  to  establish  that.  Nothing  of  the  kind  was  undertaken. 
He  says  the  ordinance  oversteps  the  right  of  the  city  to  pun- 
ish. The  ordinance  provides  a  penalty  of  so  much  for  the  first 
offense,  and  so  much  for  the  second  and  third,  and  where  the  repeti- 
tions were  numerous  it  would  probably  exceed  the  limit  fixed  by 
the  city.  But  we  think  the  legislature  intended  to  provide  for  that, 
for  in  section  106  of  the  code  it  is  provided:  "But  where  in  any 
by-law  or  ordinance  a  greater  fine,  penalty  or  forfeiture  is  imposed 
than  as  above  specified,  it  shall  be  lawful  for  the  court  or  magis- 
trate in  any  suit  or  prosecution  for  the  recovery  thereof,  to  reduce 
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the  same  to  such  amount  as  shall  be  deemed  reasonable  and  proper, 
and  to  permit  a  recovery  or  render  judgment  accordingly.' ' 

Now,  he  was  not  punished  in  excess  of  this  provision  for  the 
first  offense.     His  fine  and  imprisonment  was  less. 

We  are  clearly  satisfied  that  although  there  may  be  some  pro- 
vision in  that  ordinance  which  are  outside  of  the  authority  of  a 
council  to  provide,  yet  in  such  case  it  may  be  error  if  it  is  deter- 
mined, but  that  is  not  involved  in  this  case  because  he  was  not 
punished  beyond  the  amount  prescribed  by  the  statute. 

It  is  finally  argued,  and  with  a  great  degree  of  eloquence,  that 
if  the  courts  do  not  come  to  the  rescue  of  this  class  of  people, 
whose  rights  are  thus  trampled  upon  in  the  courts,  that  it  will 
result  in  revolution;  that  the  people  will  take  it  into  their  own 
hands,  and  courts  of  law  and  all  will  be  driven  to  the  wall. 

It  requires,  to  say  the  least,  a  good  degree  of  assurance  to 
intimate  to  a  court  hearing  a  case  that  that  court  must  protect  the 
rights  of  these  men,  and  that  they  must  do  more  than  protect  their 
rights,  they  must  release  them,  when  in  the  judgment  of  the  court 
they  ought  not  to  be  released.  I  am  inclined  to  think  that  that  is 
a  worse  misappropriation  than  wasting  sweetness  upon  the  desert 
air.  This  man  has  been  convicted  of  one  of  the  most  infamous 
offenses  that  can  be  committed  within  the  limits  of  this  city.  He 
has  undertaken  the  publication  of  a  paper  which  is  not  only  a  dis- 
grace to  him,  but  it  is  a  disgrace  to  the  city  to  permit  it;  and  the 
city  in  its  strength  undertook  to  prohibit  it,  and  it  succeeded  to 
the  extent  of  his  conviction  and  his  imprisonment,  and,  as'we 
think,  in  a  lawful  and  proper  way.  — 

The  law  possesses  the  power  to  maintain  its  own  dignity, 'and 
to  protect  the  public  in  its  purity,  we  think,  as  against  thcs*  who 
seek  to  resist  and  destroy  both.  The  courts  ought  to  be  prompt  to 
vigilance  in  the  prosecution  of  these  men  who  undertake  to  inter- 
pose this  communistic  doctrine  of  resistance  to  the  authority  of 
the  law  and  power  of  the  court.  ^  ~7^ 

This  judgment  will  be  affirmed  with  costs.  ™    _"" 

S.  O.  Griswold  and  J.  W.  Street  for  plaintiff;  Heisley'and  Wen 
for  city. 


BUILDING  ASSOCIATIONS. 

[Cuyahoga  District  Court,  March  Term,  1878.] 
Watsou,  Hale  and  Tibbals,  JJ. 

C.  B.  Lockwood,  Trustee,  v.  A.  S.  Robbins  et  al. 

A  building  an:l  loan  association  which  is  forbidden  by  its  charter  to  loan 
to  any  but  members  or  depositors,  made  a  loan  to  one  who  deposited  $25 
before  delivery  of  his  mortgage,  and  drew  it  but  the  day  after,  is  not  un- 
authorized, and  such  mortgage  is  valid. 

Where  a  mortgagee,  holding  several  notes  secured  by  the  mortgage,  assigns 
the  first  one  to  one  person,  and  afterwards  the  others  to  other  persons,  the 
person  who  obtains  the  first  note  is  entitled  to  priority  on  distribution. 
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Watson,  J. 

We  have  examined  this  case  and  have  come  to  a  conclusion 
satisfactory  to  our  own  minds. 

In  January,  1869,  Mark  Burt  owned  a  lot  or  piece  of  ground 
with  its  improvements  on  Bank  street,  in  this  city.  He  desired  a 
loan  of  $4,000.  He  applied  to  the  Citizens  Savings  and  Loan  asso- 
ciation for  the  money.  His  application  was  made  in  the  usual 
form,  in  writing,  in  which  he  proposed  to  take  a  loan  and  secure  it 
on  that  tract  of  land.  For  that  loan  he  bid  six  per  cent,  interest 
and  six  per  cent,  premium  payable  annually.  Some  stress  is  laid 
upon  the  fact  that  that  application  is  in  the  writing  of  the  secre- 
tary of  the  association.  We  do  not  attach  much  importance  to 
that.  It  was  the  act  of  Burt.  It  made  no  difference  who  wrote 
the  application  for  him  as  his  agent.  The  application  was  accepted. 
On  the  12th  of  January  the  mortgage  was  executed,  except  its 
acknowlegment  which  was  done  upon  the  13th,  and  on  that  day  it 
was  delivered  and  with  it  a  note  for  four  thousand  dollars — complet- 
ing what  had  to  be  done  by  Burt  in  making  his  application  and  fix- 
ing up  his  security. 

It  is  claimed  that  this  association  could  not  lend  money  to 
Burt;  that  he  was  not  a  member  of  the  association  or  a  depositor. 
That  seems  to  be  an  admitted  fact.  But  on  the  13th  of  January, 
before  completing  the  transaction,  he  did  make  a  deposit  in  that 
institution  of  $25.00  and  that  deposit  was  checked  out  on  the  14th 
of  January.  It  is  claimed  he  is  not  within  the  letter  of  the  statute, 
not  a  member  of  the  association;  that  he  must  be  an  actual  mem- 
ber of  the  association  or  an  actual  depositor;  that  he  must  be  con- 
tributing to  the  association,  its  influence  and  capacity,  before  he 
can  receive  a  loan  at  the  hands  of  the  association,  and,  therefore, 
that  the  loan  made  to  him  by  the  association  was  made  without 
authority.  We  cannot  look  at  it  in  that  light.  We  cannot  see 
that  it  is  beyond  the  power  of  the  association.  In  its  organization 
it  had  its  mode  of  acquiring  capital,  getting  means  to  loan  in  its 
business,  mainly,  of  loaning  money.  It  was  then  within  the  gen- 
eral scope  of  its  authority  to  loan  money.  It  had  the  money  on 
hand.  It  was  able  to  loan  it  and  did  loan  it.  We  cannot  look 
upon  it  in  any  other  light  than  that  it  was  within  the  scope  of  the 
authority  of  this  institution  to  make  that  loan.  We  think  that  the 
utmost  that  can  be  said  in  regard  to  it  is  that  it  was  an  irregular- 
ity in  the  mode  of  transacting  business. 

It  is  claimed  that  the  institution  might  recover  of  Burt  for 
money  had  and  received;  that  the  securities  given  were  void,  and 
that  the  association  had  no  lien  upon  this  lot.  We  do  not  look 
upon  it  in  that  light.  We  jegard  the  mortgage  as  creating  a  lien 
upon  that  property.  The  propeity  was  subsequently  sold  by  Burt 
to  Robbins,  who  say  he  had  no  actual  notice,  yet  the  mortgage  was 
on  record  and  he  had  constructive  notice,  such  notice  as  everybody 
has  of  a  recorded  mortgage.  He  says  he  relied  upon  certain  state- 
ments that  were  made  by  Burt  in  regard  to  the  property  being  free 
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from  any  incumbrance.  However  much  that  might  affect  Robbins 
we  do  not  think  it  affects  the  validity  of  this  security  in  any  form. 

The  plaintiff,  Lock  wood,  as  trustee  of  Hiram  college,  holds 
the  first  of  those  notes  that  were  given  on  the  sale  of  that  property 
by  Burt  to  Robbins,  Burt  taking  notes,  for  a  part  of  the  purchase 
money,  of  a  thousand  dollars  each,  payable  at  intervals  of  a  year. 
Hiram  college  became  the  owner  of  the  first  note,  which  is  in  the 
hands  of  LocKwood  as  trustee,  and  he  says  that  it  is  the  first  of  the 
series,  and  he  is  entitled  to  priority,  a  fact  which  appears  in  the 
case. 

We  think,  then,  that  the  loan  association  holds  the  first  lien 
for  the  amount  due  upon  that  mortgage,  and,  however  hard  it  may 
be  in  the  way  ot  dealing,  that  the  terms  of  that  contract  are  bind- 
ing, and  that  until  the  premium  was  reduced  he  was  liable  for  his 
bid  of  six  per  cent,  interest  and  six  per  cent,  premium.  The  pre- 
mium during  the  time  was  reduced  to  four  per  cent.  We  think  that 
in  the  decree  the  loan  association  should  have  priority  to  the 
amount  due  upon  that  note;  that  they  should  have  a  decree  sub- 
jecting the  land  to  sale  for  the  payment  of  it.  The  remainder  of 
the  notes  are  in  the  hands  of  Shephard,  and  the  question  as  to  the 
distribution  of  the  proceeds  after  that,  is  between  Shephard  and 
Hiram  college.  As  between  them  we  regard  Hiram  college  as 
having  priority  and  the  decree  in  the  case  may  be  drawn  accord- 
ingly. 

Marvin,  Hart  &  Squire  for  Burt;  E.J.  Estep  for  Savings  & 


Loan  Association. 


105  ^EMINENT  DOMAIN. 

[Cuyahoga  Probate  Court,  March  Term,  187S.] 

City  of  Cleveland  v.  Mary  Slade. 

If  a  city  build  a  school  house  partially  on  its  own  lot,  part  of  the  building 
being  on  the  property  of  a  private  person,  such  person  would  be  entitled 
to  the  accumulation  if  he  did  not  clearly  assent  to  such  building,  and  in 
condemnation  proceedings  the  additional  value  must  be  assessed  to  him. 

TlLDEN,  J . 

Gentlemen  of  the  Jury:  The  city  in  this  action  seeks  to 
appropriate  the  land  of  Mary  Slade,  situate  and  being  80  feet  front 
on  Arlington  street,  and  about  120  feet  deep. 

In  some  respects  this  case  is  a  peculiar  one,  and  presents  some 
novel  and  interesting  questions.  It  may,  in  »fact,  be  said  that  of 
all  the  numerous  appropriation  cases  that  have  been  brought  before 
me,  this  contains  questions  and  features  that  have  never  arisen 
before,  and  I  may  be  safe  in  saying  have  never  arisen  in  any  case 
before  any  court  in  this  state. 

First,  In  order  that  you  may  arrive  at  a  correct  conclusion  in 
this  case,  it  will  be  well  for  you  to  suppose  in  the  first  place,  that 
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the  city  has  built  its  school  house  upon  its  own  land.  The  ques- 
tion that  you  would  then  determine  would  be  how  that  building 
has  affected  her  land.  Has  it  depreciated  it,  or  increased  its  value: 
If  her  land  should  be  depreciated  in  value  by  reason  of  such  a 
building,  built  upon  the  land  belonging  to  the  board,  that  depre- 
ciation and  loss  she  would  have  to  sustain.  If  on  the  other  hand, 
her  land  was  increased  in  value  by  reason  of  such  improvement 
(although  not  on  her  land)  she  would  be  entitled  to  that  increase 
in  value  at  your  hands. 

Second,  Now  it  seems  and  it  is  not  denied  that  a  portion  of 
this  high  school  building  is  built  on  Mary  Slade's  land.  That  the 
board  of  education  took  possession  of  her  land  about  in  May,  1877, 
and  from  that  time  on  have  occupied  it,  and  built  this  portion  or 
vestibule  of  the  high  school  upon  her  land.  The  portion  so  built 
upon  her  land  being  about  14x20  feet,  and  about  62  feet  in  height. 

Now  the  claimant,  by  her  attorneys,  claims  that  that  being  so, 
then  the  owner,  Mary  Slade,  is  entitled  to  the  accumulation.  That 
the  building  having  been  erected  upon  her  land  without  her  con- 
sent that  that  part  of  the  building  becomes  a  part  of  ihe  soil,  and 
belongs  to  the  owner. 

This,  I  say  to  you  is  good  law. 

The  board  of  education,  under  our  constitution  and  laws,  has 
the  right  to  take  private  property  for  public  uses,  and  the  board  of 
education  has  the  *right  to  take  this  property,  but  this  right  .06 
to  take  it  is  subject  to  the  condition  of  fir  si  making  compensa- 
tion. Private  property  cannot  be  taken  by  this  board  first  and 
compensation  be  made  afterward.  So  that,  it  is  true,  that  if  this 
property  was  taken  and  built  upon  before  being  appropriated,  the 
owner  of  the  land  is  entitled  to  the  accumulation — subject  to  one 
exception,  and  that  is  where  the  owner  assents  to  the  taking  of  his 
property.  That  is  to  say,  if  you  should  find  that  Mary  Slade  as- 
sented to  the  taking  of  her  property  by  the  board,  then  the  above 
rule,  as  to  accumulation,  will  not  apply.  But  this  assent  must  be 
clearly  established.  This  assent  must  be  in  effect  as  though  she 
had  said,  44I  authorized  you  to  go  on  and  built  on  my  land  and  pay 
me  for  it  afterward. " 

But  now,  if  you  find  that  she  did  not  assent,  then  the  above 
rule,  as  I  have  said,  will  apply  to  this  case,  and  she  will  be  entitled 
to  the  improvements  built  and  now  on  her  property,  put  theie  by 
the  board. 

Third,  The  third  and  last  question,  and  the  most  difficult,  will 
be  then,  how  shall  she  be  benefited?  The  answer  is  that  it  will 
be  a  question  of  value.  What  value  has  this  improvement  given 
to  her  propei  ty? — that  is,  how  much  more  in  the  market  is  her 
property  worth  with  this  building  upon  it.  That  is  a  question  for 
you  to  determine. 

I  will  say  further  to  you,  that  the  witnesses  that  have  been 
called  upon  both  sides  of  this  case  are  all  intelligent  and  well  known 
citizens,  and  yet  there  is  no  class  of  human  testimony  so  varied  as 
upon  questions  pertaining  to  the  value  of  real  estate. 

195 


106  OHIO  DECISIONS. 


Vol.  I.  Cuyahoga  District  Court 

The  witnesses  in  this  case  vary  from  $25  to  $65  per  foot. 

All  I  can  say  to  you  in  regard  to  this  testimony  is,  that  that 
witness  is  the  best  who  gives  the  best  reason  for  his  opinion  as  to 
the  value  of  this  land. 

You  will  now  take  this  case  and  give  to  this  claimant  all  her 
property  is  worth,  applying  the  above  principles  to  the  testimony  as 
developed  in  the  course  of  this  trial. 

Stone  and  Hessenmueller,  attorneys  for  Mary  Slade. 

Geo.  S.  Kain,  attorney  for  Morgan,  Root  &  Co.  #• 

City  Solicitor,  per  F.  T.  Wallace,  for  the  city. 

The  verdict  was  $4,760 — as  follows: 

For  the   land   $4,000 

For  the   building 760 


$4,760 


WAREHOUSEMEN. 

[Cuyahoga  District  Court,  1878.] 

Commercial  National  Bank  v.  H.  C.  Burt. 

Where  a  warehouseman  issues  a  warehouse  receipt  to  one  who  had  left  certain 
articles  on  storage,  and  the  bailor  transfers  such  receipts  as  collateral  to 
a  loan,  but  before  transferring  the  receipt  the  bailor  gets  back  his  prop- 
erty from  the  warehouse  unbeknown  to  the  warehouseman,  and  after- 
wards assigns  the  receipt,  the  assignee  cannot  hold  the  warehouseman 
liable. 

TlBBALS,  J. 

The  case  was  tried  before  a  court  and  jury  below  upon  the 
pleadings  as  they  then  stood,  and  a  verdict  rendered  in  favor  of  the 
plaintiff  below.  A  motion  was  made  for  a  new  trial,  which  was 
overruled  and  exceptions  taken.  To  the  proceedings  had  before 
the  court,  several  exceptions  were  taken.  The  action  was  brought 
by  the  bank  against  Henry  C.  Burt  upon  substantially  this  state  of 
facts  as  averred  in  the  petition:  That  between  the  first  days  of 
August,  1873,  and  the  15th  day  of  June,  1874,  the  plaintiff  loaned, 
in  its  usual  way,  sundry  sums  of  money  to  one  Samuel  F.  Lester, 
amounting  in  the  aggregate  to  some  $5,100.00;  that  it  received, 
as  evidence  of  the  loan,  certain  notes;  that,  to  secure  the  payment 
of  the  notes  and  of  the  loan,  Lester  transferred  and  delivered  to 
the  bank  a  number  of  warehouse  receipts  held  by  Lester  for  a  cer- 
tain number  of  barrels  of  flour  left  in  the  warehouse  of  Burt.  The 
petition  avers  that  those  several  sums  of  money  were  not  paid;  that 
there  remained  due  some  $3,100;  that  Lester  died  insolvent;  that 
demand  was  made  on  Burt  for  this  flour;  that  he  declined  to  sur- 
render it,  and  avers  he  had  converted  it  to  his  own  use.  The  bank 
seeks  to  recover  a  judgment  against  Burt  for  the  value  of  the  flour 
to  the  extent  of  its*  claim  against  Lester.  To  that  petition  an 
answer  was  filed  by  the  defendant,  Burt,  setting  up  five  grounds  of 
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defense.  To  that  answer  the  plaintiff  filed  a  motion  to  strike  out 
as  redundant  and  irrelevant  certain  matters  contained  in  the  first 
defense.  This  motion  was  granted,  the  defendant  excepted.  The 
plaintiff  also  filed  a  demurrer  to  the  third,  fourth  and  fifth  defenses. 
This  demurrer  was  sustained  as  to  the  third  and  fourth  defenses,  to 
which  the  defendant  excepted.  The  defendant  then  filed  an  amend- 
ment to  the  answer  in  which  he  set  up  certain  amendments  to  that 
portion  of  the  original  answer  that  was  left  on  file.  A  demurrer 
was  interposed  to  the  third,  fourth  and  sixth  defense  to  amend- 
ment which  was  sustained.  The  defendant  excepted.  A  further 
motion  to  make  certain  portion  of  the  answer  more  definite  and 
certain  was  interposed  and  was  sustained.  Then  a  third  amend- 
ment of  the  answer  was  filed,  setting  up  five  grounds  of  defense  in 
connection  with  the  former,  leaving  the  sixth,  which  had  been 
demurred  sustained,  out  of  the  case.  One  of  the  principal  errors 
alleged,  is  the  sustaining  of  the  demurrer  to  the  sixth  defense.  It 
is  necessary  to  consider  a  few  only  of  the  various  motions  that 
were  made.  The  sixth  defense,  as  finally  demurred  to,  reads  as 
follows:  "For  a  sixth  defense  and  to  so  much  of  said  plaintiff 
alleged  cause  of  action  as  is  founded  on  the  warehouse  receipt  set 
forth  in  said  petition,  and  a  copy  whereof  is  marked  exhibit  A. 
Said  defendant  says  that  he  here  adopts  all  the  statements  contained 
in  his  amended  fourth  defense  after  the  words  'forfeited,  and  is  for- 
feited/ the  same  as  if  here  repeated  in  full."  That  evidently 
should  have  been  the  third  defense,  as  nothing  of  the  kind  appears 
in  the  fourth.  That  reads — coming  to  that — "said  defendant  fur- 
ther says  that  all  the  flour  mentioned  in  all  ol  said  warehouse 
receipts,  was  taken  by  said  Lester,  or  with  his  consent  or 
by  his  order  from  said  defendant's  warehouse,  and  that 
said  defendant  did  not  then  know,  or  have  reason  to 
know  that  any  other  person  than  said  Lester  had  any  in- 
terest, whatever,  in  said  flour,  nor  did  the  plaintiff  then  know  that 
defendant  had  any  claim  thereon  or  interest  therein.  Defendant 
further  says  that  no  part  of  the  loans  mentioned  in  plaintiff's  peti- 
tion was  made  upon  or  by  reason  of  said  receipt,  or  the  assignment 
or  transfer  thereof,  or  upon  the  pledge  of  the  same,  or  the  property 
therein  mentioned,  until  after  said  property  had  been  taken  from 
the  possession  of  said  defendant  as  aforesaid." 

Now,  in  considering,  in  connection  with  that,  the  charge  of 
the  court  upon  the  same  subject  matter,  it  is  said  that  even  though 
the  court  erred  in  sustaining  the  demurrer  to  that,  it  was  cured  by 
the  subsequent  proceedings  upon  the  trial;  that  the  question  was 
really  submitted  to  the  jury  and  the  jury  passed  uikhi  it. 

Special  requests  were  made  by  the  defendant.  The  court  say, 
"I  am  asked  to  charge  you  that  if  the  jury  find  from  the  evidence, 
that  at  the  time  the  plaintiff  came  into  possession  of  any  of  the 
warehouse  receipts  in  question,  the  property  purporting  to  be  cov- 
ered by  said  receipts,  had  been  already  taken  away  from  the  cus- 
tody of  the  defendant  by  Lester,  without  the  knowledge  or  consent 
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of  the  defendant — hi  such  a  case  the  transfer  of  such  receipts 
would  not  transfer  any  property  or  right  to  the  defendant,  to  the 
property  named  in  it.M 

The  court  say,  41I  refuse  that  charge,  not  because  I  condemn 
|()7  the  law  that  is  contained  in  it,  but  because  I  *think  that  there 
is  no  issue  here  set  up  by  the  defendant  to  which  that  charge 
is  applicable.' '  That  is  undoubtedly  true.  There  was  no  issue  of 
that  kind,  for  the  very  reason  that  that  defense  had  been  stricken 
out  by  the  sustaining  of  the  demurrer  sc  that  it  was  not  saved  thus 
far  by  the  proceedings  upon  the  trial. 

The  following  request  was  made:  l4If  the  jury  find  from  the 
evidence,  that  the  several  warehouse  receipts  were  transferred  to  the 
plaintiff  by  Lester,  to  secure  specific  and  particular  loans  or  advances 
and  at  the  time  when  these  loans  were  paid  up,  the  said  receipts 
were  transferred  by  Lester  to  the  plaintiff  to  secure  other  loans  or 
advances,  and  shall  further  find  that  at  the  time  of  such  last  trans- 
fer, Lester  had  taken  away  the  property  described  in  such  receipts, 
without  defendant's  knowledge  or  consent,  the  plaintiff  would 
have  then,  no  ground  of  action.' '  The  "court  declines  to  charge," 
so  the  court  squarely  refused  to  give  that  in  charge,  which  would 
have  been  somewhat  informal,  after  the  sustaining  of  the  demurrer. 

This  brings  us,  then,  to  the  discussion  of  the  question  of  law 
raised:  Does  the  transfer  of  a  warehouse  receipt  retained  by  the 
owner  thereof,  after  he  has  repossessed  himself  of  the  property  rep- 
resented by  it,  without  authority  or  knowledge  of  the  warehouse- 
man, and  afterwards  transferred  to  him  to  secure  a  loan,  give  to 
the  assignee  of  the  receipt  a  right  to  recover  as  against  the  ware- 
houseman, the  value  of  the  property  represented  by  it? — that  is 
really  the  question  in  the  case. 

Now,  we  are  not  without  authority,  and,  perhaps,  positive  au- 
thority, updn  the  subject.  In  the  case  of  the  Second  National  Bank 
of  Toledo  v.  Horace  S.  Walbridge  et  al.,  in  the  19th  Ohio  State, 
a  case  quite  similar  to  this  was  made.  In  that  case  it  is  stated  that 
previous  to  the  13th  of  January,  1866,  R.  Lewis  &  Son,  who  were 
manufacturers  of  oil,  had  placed  in  store  with  Walbridge  &  Co., 
warehousemen,  57  barrels  oi  oil.  At  the  same  time,  they  were  in- 
debted to  the  Second  National  Bank  of  Toledo,  in  a  large  amount, 
and  were  seeking  for  loans.  That  they  refused  those  loans  unless 
further  security  was  provided.  Thereupon,  Richard  Lewis,  a 
member  of  the  firm  of  Lewis  &  Son,  went  to  the  warehouse  of 
Walbridge  &  Co.,  with  the  cashier  of  the  bank,  and  found  there 
the  57  barrels  of  oil,  lying  in  one  lot  in  the  house. 

Previous  to  this  time,  Walbridge  &  Co.,  had  issued  to  Lewis 
&  Son,  a  warehouse  receipt  for  15  barrels,  a  part  of  the  57  barrels 
which  had  been  issued  to  the  bank,  and  then  held  by  it.  Lewis 
and  the  cashier  went  to  the  warehouse  of  Walbridge  &  Co.,  found 
a  member  of  the  firm,  requested  him  to  take  up  the  receipt  of  the 
15  barrels,  and  issue  a  new  one  to  Lewis  &  Son,  for  the  whole  57 
barrels,  and  after  finding  that  the  whole  number  of  barrels  was  in 
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store,  this  transfer  was  made  to  the  bank,  "received  in  store,  for 
the  account  and  at  the  risk  of  R.  Lewis  &  Son,  57  barrels  of  oil, 
subject  to  theii  order  or  return  for  the  receipt  and  storage"-  -almost 
identical  with  this  receipt  in  this  case.  This  receipt  upon  the 
same  day  was  transferred  to  the  Second  National  Bank,  and  to  se- 
cure the  loans  and  to  cover  those  already  made. 

Previous,  however,  to  the  13th  of  January — the  date  of  this 
other  transaction — Walbridge  &  Co.  had  issued  a  warehouse  receipt 
in  the  usual  form,  to  Lewis  &  Son,  for  42  barrels  of  oil.  And  this 
receipt  had  been  transferred  to  the  firm  to  secure  the  loan  made  to 
the  First  National  Bank  of  Toledo.  The  oil  was  delivered  on  the 
57  barrels*  barrel  receipt,  and  alter  its  delivery  to  the  Second  Na- 
tional Bank,  the  property  was  taken  by  replevin,  by  the  First 
National  Bank.  On  the  trial  of  that  case  the  First  National  Bank 
held  the  property  under  this  former  42  barrel  receipt. 

It  appears  further,  that  this  42  barrel  receipt  had  been  given 
.  by  a  clerk  of  Lewis  &  Son,  without  any  actual  knowledge  on  the 
part  of  the  firm  that  that  receipt  was  out  at  the  time  they  executed 
the  57  barrel  receipt.  In  that  case,  of  course,  there  was  the  ac- 
tual negligence  on  the  part  of  that  firm  in  issuing  the  first  42  barrel 
receipt  or  the  57  barrel  receipt  thereafter.  No  bad  faith  was  imputed, 
no  fraud  was  charged — it  was  simply  a  mistake  on  the  part  of  the 
firm,  in  issuing  the  second  receipt,  when  the  first  had  been  already 
issued  by  their  clerk. 

Upon  that  subject  the  question  came  up  as  to  which  of  those 
receipts  should  prevail.  That  necessitated  a  discussion  of  the  effect 
ol  those  receipts,  and  the  court  held  this  legal  proposition:  44A 
warehouse  receipt  is  not,  in  a  technical  sense,  like  a  bill  of  ex- 
change, a  negotiable  instrument;  it  merely  stands  in  the  place  of 
property  it  represents;  and  a  delivery  of  the  receipt  has  the  same 
effect  in  transferring  the  title  to  the  property  as  the  delivery  of  the 
property." 

Judge  White,  in  delivering  the  opinion  of  the  court,  says:  44If 
Lewis  &  Son  had  retained  the  receipt,  it  is  clear  that  they,  upon 
the  facts,  could  have  maintained  no  action  against  the  defendants. 
The  only  question  for  our  determination  is  whether  the  plaintiff,  as 
the  assignee  of  the  receipt,  occupied  a  better  position  than  Lewis 
&  Son,  would  have  occupied  had  they  retained  the  receipt?' '  Then 
they  say  further:  44This  case  is  clearly  distinguishable  from  cases 
urged  upon  our  attention,  where  negotiable  paper,  invalid  between 
the  original  parties,  has  been  enforced  in  favor  of  a  bona  fide  holder 
for  value;  also,  from  the  cases  where  the  representation  of  the  de- 
fendant has  been  made  directly  to  the  plaintiff,  with  the  view  of 
influencing  his  conduct.' '  And  they  proceed  to  hold  that  the  first 
party,  the  First  National  Bank,  in  taking  that  receipt,  did  secure 
the  property.  The  Second  National  Bank  was  not  entitled  upon 
their  second  receipt  to  a  judgment  for  the  value  of  that  property, 
there  being  no  privity  of  contract  between  the  defendant  as  maker 
and  the  plaintiff  as  assignee  of  the  receipt.     The  defendant,  in  the 
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absence  of  authority  from  it,  is  not  estopped  from  showing  as  against 
the  plaintiff,  the  mistake  in  the  issuing  of  the  receipt,  as  a  defense 
to  the  action."  What  now  is  the  case  before  us?  These  receipts 
were  in  the  hands  of  this  bank.  The  evidence  shows  that  Lester 
was  in  the  habit  of  gcing  in  and  out  of  this  warehouse,  where  this 
flour  was  stored.  The  answer  avers,  and  it  was  sought  to  have  the 
court  to  charge  the  jury,  that  if,  in  point  of  fact,  when  a  certain 
receipt  specified  in  the  answer  and  made  part  of  the  petition  and 
referred  to,  was  delivered  to  the  bank,  the  flour  represented  by  that 
receipt,  had  already  been  taken  possession  of  by  Lester,  and  was 
not  then  in  Burt's  possession,  that  the  extent  of  that  flour,  at  least, 
the  bank  was  not  entitled  to  a  judgment.  It  is  very  difficult  to 
distinguish  this  case  from  the  one  in  Toledo.  There  was  a  simple 
case  of  a  mistake.  They  had  issued  two  receipts,  the  second  one  issued 
without  any  actual  knowledge  that  the  first  one  was  issued.  But 
yet  it  was  binding  on  the  firm — the  acts  of  its  clerks — and  they 
held  that  the  first  receipt  transferred  the  property  to  the  bank. 

Now,  if  there  was  no  flour  in  the  store  when  this  receipt  was 
given,  and  if  the  bank  acquired  no  right  of  action  by  virtue  of  the 
receipt  as  commercial  paper — as  it  clearly  did  not — its  only  right 
of  action  was  for  the  recovery  of  the  value  of  the  flour  represented 
108  ky  that  receipt,  and  there  *was  no  flour  there  represented  by 
it.  Now  the  simple  act  of  negligence  on  the  part  of  Burt,  in 
not  taking  up  that  receipt  is  accounted  for,  first  because  he  had  no 
knowledge — says  this  answer,  and  said  the  request — that  this  flour 
had  been  taken  away  from  him  by  Lester. 

Now,  it  would  seem  to  us,  that  so  far  as  this  case  is  concerned, 
this  bank  could  not  maintain  its  action  upon  that  receipt.  And 
that  state  of  facts  is  sought  to  be  made  out.  We  are  unable  to 
reach  any  other  conclusion  in  the  case  in  view  of  the  law  so  fully 
and  completely  settled  by  the  supreme  court  in  the  case  referred  to. 

If  that  be  so  of  course,  the  court  below  erred  in  not  permit- 
ting that  answer  tostand,and  in  not  permitting  that  case  to  be  made 
to  the  jury,  so,  to  that  extent,  the  verdict  would  have  been  reduced. 

A  number  of  questions  have  been  made  in  the  case,  but  we 
have  not  undertaken  to  dispose  of  any  of  them.  We  shall  reverse 
the  case,  remand  it  for  another  trial,  upon  the  ground  stated. 
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A.  S.  Hayden  bt  al.  v.  Josiah  T.  Miller. 

Action  on  a  promissory  note  in  which  the  defense  of  usury  is  set  up,  and  a 
new  trial  sought  on  the  ground  that  the  court  erred  in  overruling  certain 
requests  of  counsel  to  charge  the  jury. 

Watson,  J. 

The  action  is  brought  upon  a  promissory  note,  which  is 
as  follows: 

Seneca  Falls,  New  York,  August  30,  1873. 

Twelve  months  after  date  I  promise  to  pay  to  the  order  of 
Cyrus  M.  Delaney,  $1,000  at  the  National  Exchange  Bank  of  Sen- 
eca Falls,  value  received,  with  interest.  The  note  is  marked  as  an 
exhibit  and  made  a  part  of  petition.  It  is  alleged  that  before  the 
maturity  of  the  note  the  same  was  in  the  usual  course  of  trade,  and 
for  a  valuable  consideration  sold,  indorsed  and  transferred  to  the 
plaintiff,  who  has  been  and  still  is  the  bona  fide  owner  of  the  same. 
The  petition  says:  "When  the  said  note  became  due  and  payable, 
the  same  was  duly  presented  for  payment,  and  payment  thereof 
refused  and  said  note  protested,  and  indorsers  notified  according  to 
law.  There  are  no  credits  to  apply  on  the  said  note,  and  there  is 
now  due  and  payable  thereon,  from  the  defendant  to  the  plaintiff, 
the  sum  of  $1,000,  with  interest  on  the  same  from  August  30,  1873, 
at  7  per  cent.,  which  is  the  legal  rate  of  interest  in  the  state  of 
New  York,  where  said  note  was  made,  executed  and  payable; 
amounting  in  all  to  the  sum  of  $1,150,  with  interest  on  same  from 
October  30,  1875.  Said  J .  C.  Delaney  is  liable  as  principal  and  the 
other  defendants  are  each  liable  on  the  said  note  as  indorsers.  The 
plaintiff,  therefore,  asks  judgment,"  etc.  To  this  petition  there  is 
an  answer,  by  the  defendant,  A   S.  Hayden. 

In  that  answer  he  alleges,  as  does  the  plaintiff  all  through  the 
case,  that  this  was  a  New  York  contract,  where  the  legal  rate  of 
interest  is  7  per  cent.,  and  that  all  paper  given  for  loans  in  which 
there  was  reserved  or  contracted  to  be  reserved,  a  greater  rate  of 
intercut  than  7  per  cent.t  were  void. 

And  it  is  claimed  that  under  that  statute  and  its  construction 
in  New  York,  that  such  a  note  or  such  a  contract  in  the  hands  of 
anybody  and  wherever  found  is  void,  and  cannot  be  collected. 
Upon  the  issues  thus  formed  the  parties  went  to  trial,  to  a  jury- 
Testimony  was  taken  and  the  court  charged  the  ;ury. 
It  is  claimed  on  the  part  of  the  plaintiff  in  error,  that  certain 
errors  intervened;  that  the  court  erred  in  the  instructions  given  to 
the  jury  on  the  trial;  that  the  court  erred  in  directing  the  jury  that 
they  might  adjourn  over  until  nine  o'clock  the  next  day,  after  be- 
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ing  in  session  an  hour,  if  they  did  not  agree,  and  in  other  instruc- 
tions to  the  ;ury. 

The  record  shows  that  at  the  close  of  the  trial  the  jury  were 
instructed  that  after  they  had  been,  in  session  for  an  hour,  if  they 
did  not  agree  upon  a  verdict,  they  might  adjourn  until  the  next 
morning.  That  is  the  second  error  that  is  assigned.  Then,  that 
the  court  erred  in  refusing  to  give  the  jury,  the  propositions,  and 
requests  of  the  defendant  below,  and  in  refusing  to  charge  as 
requested  by  said  defendants;  that  the  court  erred  in  admitting  the 
evidence  offered  by  the  said  Miller,  to  which  Hay  den  objected. 
That  the  court  erred  in  ruling  out  the  evidence  offered  by  the  said 
Hayden.  That  the  verdict  of  the  jury  is  against  the  evidence,  that 
the  verdict  of  the  jury  is  against  the  law,  and  the  court  erred  in 
overruling  the  said  Hayden 's  motion  for  a  new  trial;  that  the  court 
erred  in  refusing  to  grant  a  new  trial,  on  the  ground  of  newly  dis- 
covered evidence.  And  that  the  said  judgment  was  given  for  the 
. .  -  said  Miller,  when  *it  ought  to  have  been  given  for  the  said 
Hayden  according  to  the  law  of  the  land. 

Now,  after  the  jury  was  charged  (and  it  was  charged  at  great 
length),  certain  propositions,  17  in  number,  were  requested  to  be 
made. 

The  second  instruction  called  for,  is  this:  "It  is  claimed  by 
the  defendants  that  notwithstanding  suit  is  brought  in  the  name  of 
Miller,  it  is  really  the  note  of  Thos.  W.  Compson,  and  that  it  was 
put  into  Miller's  hands,  to  enable  Compson  to  collect  it.  If  this 
is  so,  then  your  verdict  should  be  for  the  defendant.  To  determine 
this,  you  must  look  at  all  the  facts." 

Now,  that  was  given  with  certain  qualifications,  as  follows: 
"And  the  burden  of  the  proof  is  upon  the  defendant." 

"Mr.  Hart:  I  would  prefer  to  have  it  given  as  it  is,  but  would 
rather  have  it  with  qualification,  than  not  at  all." 

"The  Court:  I  will  give  it  then  with  the  qualification.  It  is 
this:  It  is  claimed  by  the  defendant,  that  notwithstanding  the 
suit  is  brought  in  the  name  of  Miller,  it  is  really  the  note  of 
Thomas  W.  Compson,  and  that  it  was  put  in  Miller's  hands  to  ena- 
ble Compson  to  collect  it.  If  this  is  so,  then  your  verdict  should 
be  for  the  defendant.  To  determine  this  you  must  look  at  all  the 
facts."  That  is  the  instruction.  "Now,  I  say  upon  that  proposi- 
tion the  burden  is  upon  the  defendant,  as  he  takes  upon  himself 
the  burden  of  proving,  that,  he  must  do  it  by  a  fair  preponderance 
of  evidence,  that   is  evidence  outweighing  that  of  the  plaintiff." 

Now,  in  looking  at  that  we  have  come  to  the  conclusion  that 
that  was  very  well  calculated  to  mislead  the  jury.  The  proposition 
was  a  very  simple  one,  there  was  no  real  occasion  for  adding  that 
qualification  at  that  point.  It  had  been  abundantly  stated  before 
and  attaching  it  at  that  point,  as  a  qualification  on  the  part  of  the 
court,  we  regard  as  saying  to  them  things  that  were  well  calculated 
to  mislead. 
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The  fourth  proposition  is  in  these  words:  "Even  if  you  find 
that  the  plaintiff  was  an  innocent  purchaser,  without  knowl- 
edge of  any  infirmity  in  the  note,  yet  he  cannot  recover  against 
Hayden,  if  it  is  a  New  York  contract."  That  was  refused.  Then 
the  eighth  proposition  called  for  is  in  these  words:  "In  determin- 
ing the  place  where  a  contract  is  made,  the  place  where  it  was  de- 
livered as  consummating  the  bargain  controls."  The  t  was  refused. 
"9th.  If  the  note  in  question  was  a  New  York  contract,  then 
the  following  rules  upon  the  subject  of  interest  and  usury  apply : 
If  at  the  time  of  making  this  note,  there  was  reserved,  or  paid,  or 
taken,  or  agreed  to  be  reserved,  or  paid,  or  taken,  a  rate  of  inter- 
est greater  than  seven  per  cent.,  then  the  note  is  void  under  the  law 
of  New  York,  and  cannot  be  enforced  against  the  defendant,  Hay- 
den." This  was  refused.  The  tenth  proposition:  "If  you  find 
that  three  per  cent.,  or  $30,  was  reserved  at  the  time  the  loan  was 
made,  then  the  note  was  usurious.' '  That  was  refused.  However 
hard  the  court  might  struggle  to  get  over  the  others,  when  you 
come  down  to  this  10th  proposition,  it  is  difficult  to  see  how  it  is 
possible  for  the  court  to  escape  the  conclusion  that  in  that  there 
was  error  The  proposition  is  clear,  it  is  in  no  way  loaded;  it  is  a 
fair,  simple  proposition,  and  to  the  effect  that  the  taking  of  $30 
interest  over  and  above  7  per  cent,  would  make  the  note  usurious, 
if  they  found  that  fact,  and  that  was  refused. 

This  is  the  13th  proposition:  "If  the  note  in  suit  contains 
usury  or  is  in  any  manner  tainted  with  usury  in  its  inception  and  if 
Mr.  Hayden  signed  or  indorsed  it  before,  or  at  the  time  it  was  first 
negotiated,  and  the  loan  obtained,  then  he  is  released."  That  is 
refused. 

"14th.  If  you  find  that  more  than  7  per  cent,  was  taken  or 
reserved  at  the  time  of  making  the  loan,  then  the  note  is  void.  So, 
also,  if  you  find  there  was  an  agreement  to  take  or  reserve  more 
than  7  per  cent.,  the  note  is  void." 

Now,  these  are  very  cleanly  cut  propositions,  they  are  not  en- 
cumbered, and  they  are  refused. 

This  is  another  that  was  refused,  the  15th:  "All  parties  and 
their  privies  to  a  usurious  contract,  at  the  time  of  its  inception,  are 
entitled  to  make  the  plea  of  usury  in  an  action  brought  to  recover 
upon  it,  and  in  this  case,  if  Hayden  signed  the  note  without  con- 
sideration, and  simply  to  enable  Delaney  to  borrow  the  money  of 
Compson,  then  Hayden  is  one  of  the  privies  to  the  contract." 

"16th.  If  you  find  that  Hayden  signed  this  note  without  con- 
sideration, before  it  was  negotiated  and  before  any  money  was  paid, 
and  simply  to  aid  John  C.  Delaney  to  raise  money  upon  it  from 
Compson,  and  if  you  further  find  that  Compson's  loan  to  Delaney 
was  tainted  with  usury,  then  Hayden  is  entitled  to  set  up  the  de- 
fense of  usury,  even  if  Miller  was  an  innocent  holder  of  the  note.'* 
That  was  refused. 

The  17th  proposition  is  as  follows:  "If  you  find  from  the 
proof  that  the  object  of  making  the  note  in  question  was  to  obtain 
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a  loan  of  money  from  Compson  and  that  Hayden  indorsed  the  note 
for  the  accommodation  of  Delaney,  to  enable  him  to  borrow  the 
money  of  Compson,  then  said  Hayden  is  not  a  business  indorser  in 
the  usual  course  of  trade  or  business;  but  is  to  be  regarded  as  one 
of  the  original  parties  to  the  note,  and  as  such  may  make  the  de- 
fense of  usury;  and  if  said  note  in  its  inception  is  found  to  be 
usurious,  he  is  released  therefrom,  and  this  is  so  whether  the  plain- 
tiff is  an  innocent  holder  or  net."  Hew  gentlemen  can  expect  to 
carry  this  judgment  over  these  charges  is,  to  my  mind,  utterly  in- 
comprehensible. There  may  be  some  of  these  charges  that  have 
been  overruled,  that  by  exercising  very  great  ingenuity,  and  hunt- 
ing up  reasons,  might  be  got  along  with  and  avoided.  But  there 
are  certain  portions  of  them  that  are  so  plain  and  pointed,  and  call 
for  instructions  so  simple  and  so  clearly  law,  that  there  is  nothing 
left  for  us  but  to  reverse  the  judgment. 

Marvin,  Hart  &  Squire  for  plaintiff  in  error;  Kain  &  Gary  for 
defendant  in  error. 


EXECUTORS  AND  ADMINISTRATORS. 

[Cuyahoga  District  Court,  March  Term,  1878.] 

James  W.  Dawson,  et  al.  v.  Amelia  Mighton. 

1.  A  legatee  canuot  bring  an  action  on  an  executor's  bond  for  the  benefit  of 

the  estate  in  his  own  name. 

2.  A  change  in  the  prayer  of  a  petition  without  averments  in  the  body  of  the- 

petition  will  not  make  the  petit. on  good. 

Hale,  J. 

This  case  is  pending  in  this  court  on  a  petition  in  error  to  re- 
verse the  judgment  of  the  court  of  common  pleas.  The  action 
was  originally  commenced  in  the  court  of  common  pleas  April  6, 
1872,  and  is  founded  upon  a  bond  given  by  the  executors.  The 
facts  necessary  to  an  understanding  of  the  case,  are  these:  Robert 
Dawson,  the  testator,  died  in  May,  1870.  His  two  sons,  James  and 
Martin,  were  appointed  his  executors,  and  on  the  17th  day  of  April, 
1871,  gave  the  bond  in  suit.  The  case  was  pending  in  this  court 
until  February,  1876,  when  an  amended  petition  was  filed.  That 
amended  petition  sets  forth  these  facts:  That  Robert  Dawson  died 
in  1870;  that  the  two  sons  were  appointed  his  executors;  that  they 
gave  bond.  The  condition  of  the  bond  is  in  the  general  form  of 
an  executor's  bond,  one  of  its  conditions  being,  that  an  inventory 
shall  be  made  of  the  property  and  return  within  three  months,  and 
that  the  property  shall  be  administered  upon  according  to  law.  It 
alleges  that  the  executors  received  a  large  amount  of  property  belong- 
ing to  the  estate  of  the  testator,  mingled  it  with  their  own  property, 
-  |fi  refused  to  make  an  inventory  of  it,  *and  finally  converted  it 
to  their  own  use;  and  it  specifically  sets  out  what  that  prop- 
erty was  that  they  neglected  to  inventory  and  return.      It  sets  out 
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the  fact  that  the  plaintiff,  by  the  will,  was  bequeathed  $300;  that 
she  is  a  legatee  of  the  estate  in  the  sum  of  $300;  and  the  prayer  of 
the  petition,  is  this:  "Wherefore,  she  prays  judgment  against  the 
defendants,  in  favor  of  and  in  the  name  of  the  state  of  Ohio,  for 
the  sum  of  $4,000,  being  the  penalty  of  the  bond." 

The  action  it  will  be  observed,  was  commenced  in  the  name  of 
the  legatee.     Summons  issued  in  that  way,  and  return  was  made. 

Now,  it  becomes  necessary  to  examine  some  of  the  statutes  re- 
lating to  the  settlement  of  an  estate,  in  order  to  a  proper  apprecia-. 
tion  of  the  case.  Section  177  of  the  act  relating  to  the  administra- 
tion of  estates  provides,  4 'After  a  creditor  is  entitled  by  law  to  the 
payment  of  his  debt  from  the  executors  or  administrators;  and  the 
amount  of  the  claim  has  either  been  admitted  to  be  just  or  allowed 
by  them,  or  has  been  ascertained  by  judgment  or  award  against 
them,  or  by  an  order  of  distribution,  the  bond  given  by  them  for 
the  discharge  of  their  trust,  may  be  put  in  suit  by  such  creditor,  if 
the  executors  or  administrators  shall  neglect,  upon  demand  made 
by  such  creditor,  to  pay  such  claim.' '  That  provides  distinctly 
that  where  the  debt  is  due  and  it  has  been  definitely  ascertained, 
and  there  are  assets  in  the  hands  of  the  administrator  applicable  to 
the  payment  of  that  debt,,  and  the  administrator  refuses  to  apply 
it,  the  bond  may  be  put  in  suit  and  enforced  for  the  benefit  of  that 
creditor. 

Section  178  provides  that  when  a  legacy  has  become  due  and 
payable,  and  it  is  definitely  ascertained,  and  that  there  are  assets  in 
the  hands  of  the  administrator  or  executor,  applicable  to  the  pay- 
ment of  the  legacy,  such  legatee  may  resort  to  the  bond  for  the 
enforcement  of  the  legacy. 

Section  179  provides:  "When  it  shall  appear  to  the  court,  on 
the  representation  of  any  person  interested  in  the  estate  of  any 
deceased  testator  or  intestate,  that  the  executor  or  administrator 
has  failed  to  perform  his  duty  in  any  other  particular  than  those 
above  specified  in  the  two  preceding  sections,  tne  court  may  author- 
ize any  creditor,  next  of  kin,  legatee,  administrator  ae  bonis  ?ion, 
or  other  person  aggrieved  by  such  maladministration,  to  bring  a 
on  the  suit  bond.*' 

Prior  to  the  enactment  of  the  code,  by  a  statute  that  had  ex- 
isted since  1816,  the  suit  in  either  of  these  cases  was  prosecuted  in 
the  name  of  the  state  of  Ohio;  and  then  by  a  second  section,  it 
was  determined  how  execution  should  issue,  and  for  whose  benefit* 
But  the  action  was  prosecuted  in  the  name  of  the  state. 

At  the  time  this  suit  was  commenced,  another  action  was  begun 
by  Jane  Dawson,  the  daughter  of  the  testator,  which  was  tried, 
and  went  to  the  supreme  court,  upon  a  petition  precisely  like  the 
original  petition  in  this  case.  The  Jane  Dawson  case  was  an  action 
by  the  legatee  to  enforce  the  payment  of  a  legacy,  asking  for  a 
specific  amount  and  execution  in  favor  of  the  plaintiff.  The 
supreme  court,  in  the  case  of  Jane  Dawson  against  these  plaintiffs 
in  error,  held  that  the  petition  did  not  state  facts  sufficient  to  con- 
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stitute  a  cause  of  action,  and  sent  it  back  on  the  ground  that  an 
action  could  not  be  maintained  until  four  years  had  elapsed,  to  en- 
force the  payment  of  a  legacy  under  the  177th  section  of  the  stat- 
ute that  I  have  read.  So  that  this  petition,  as  it  now  stands,  can- 
not be  treated  as  an  action  in  behalf  of  the  plaintiff  to  enforce  the 
payment  of  a  specific  legacy  due  the  plaintiff. 

The  next  question,  then,  is  whether  the  action  can  be  main- 
tained in  its  present  shape,  under  the  179th  section,  for  the  benefit 
of  the  state,  and  not  enforce  this  specific  legacy.  It  is  contended 
on  the  part  ol  the  plaintiff  below,  that  the  action  can  be  so  main- 
tained; it  is  contended  on  the  part  of  the  defendants  below  that  the 
action  cannot  be  maintained  in  its  present  form. 

Now,  first,  the  action,  by  the  original  petition  in  this  case,  is 
precisely  the  action  that  the  supreme  court  have  held  cannot  be 
maintained.  The  amendment  incorporated  into  the  amended  peti- 
tion, no  averment  making  it  good.  If  it  be  an  action  to  enforce  the 
legacy,  a  demurrer  to  the  amended  petition  would  lie,  if  it  would 
lie  to  the  original  petition.  So  that  we  must  hold  this  petition 
good,  as  an  attempt  to  enforce  the  forfeiture  of  this  bond,  for  the 
benefit  of  the  estate,  or  not  et  ell.  It  is  claimed  by  the  plaintiffs 
below,  that  section  566  of  the  code  gives  such  authority. 

"When  an  officer,  executor,  or  administrator,  within  this  state, 
by  misconduct  or  neglect  of  duty,  forfeits  his  bond,  or  renders  his 
sureties  liable,  any  person  injured  thereby,  or  who  is  by  law  enti- 
tled to  the  benefit  of  the  security,  may  bring  an  action  thereon,  in 
his  own  name,  against  the  officer,  executor  or  administrator  and 
his  sureties,  to  recover  the  amount  to  which  he  may  be  entitled  by 
reason  of  the  delinquency.  The  action  may  be  instituted  and  pro- 
ceeded in  on  a  certified  copy  of  the  bond,  etc." 

Now,  it  is  said  here  that  this  delinquency  means  the  whcle  de- 
linquency of  the  bond — the  penal  part  of  the  bond — the  penalty 
provided  by  the  bond — it  means  the  whole  and  that  any  one  inter- 
ested in  the  case  has  a  right  to  enforce  the  bond  to  its  full  extent. 
It  will  be  observed  that  the  language  here  is  "To  recover  the 
amount  " — the  sum  to  which  he  may  be  entitled  by  reason  of  the 
delinquency. 

The  next  section,  567,  provides:  "A  judgment  in  favor  of  a 
party  for  one  delinquency  does  not  preclude  the  same  or  another 
party  from  an  action  on  the  same  security,  for  another  delinquency, M 
showing  that  it  was  not  intended  that  this  should  cover  the  entire 
action  upon  the  bond. 

In  our  judgment,  this  section  of  the  statute  only  provides  for 
the  enforcement  of  the  bond  that  is  given  to  protect  a  private  right 
that  is  ascertainable,  and  the  suit  maintained  for  the  enforcement 
of  that  private  right,  which  relates  to  a  definite  sum  and  the  exe- 
cution issued  to  collect  that  definite  sum,  and  that  there  is  no  au- 
thority in  this  section  of  the  code  to  maintain  this  action  in  the 
name  of  the  legatee,  for  the  benefit  of  the  entire  estate. 
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How  should  the  action,  then,  be  brought?  The  payee  of  this 
bond  is  the  state  of  Ohio,  and  unless  this  provision  of  the  code  is 
applicable  to  the  mode  in  which  the  action  should  be  brought,  there 
is  no  other  provision  in  the  code  than  the  27th  section  which  pro- 
vides: "An  executor,  administrator,  guardian,  trustee  of  an  ex- 
press trust,  a  person  with  whom,  or  in  whose  name,  a  contract  is 
made  for  the  benefit  of  another,  or  a  person  expressly  authorized 
by  statute,  may  bring  an  action  without  joining  with  him  the  per- 
son for  whose  benefit  it  is  prosecuted.  Officers  may  sue  and  be 
sued  in  such  name  as  is  authorized  by  law,  and  official  bonds  may 
be  sued  upon  in  the  same  way." 

Now,  these  two  sections  of  the  code,  in  our  judgment,  took 
the  place  of  the  old  statute  of  1816,  which  provided  that,  in  both 
these  instances,  suit  should  be  brought  in  the  name  of  the  state; 
and  in  our  judgment,  when  it  is  brought  for  a  private  right,  defin- 
itely ascertained,  to  be  enforced  for  that  private  right,  the  action 
may  be  brought  under  section  566  of  the  code  by  the  party  in  inter- 
est. When  the  bond  is  enforced  for  *the  benefit  of  the  estate,  .  j- 
it  should  be  in  the  name  of  the  estate,  and  a  legatee  is  not  au- 
thorized to  enforce  the  bond  for  the  benefit  of  the  estate.  This 
plaintiff  occupies  no  trust  relation  to  this  estate.  She  is  not  a  trus- 
tee of  any  fund;  she  has  a  specific  interest  here.  When  the  facts 
exist  upon  which  she  may  put  that  bond  in  suit  she  may  do  it  in 
her  own  name;  but  when  it  is  put  in  suit  for  the  benefit  of  the 
whole  estate,  it  cannot  be  done  in  the  name  of  a  legatee  or  of  a 
debtor. 

It  will  be  observed  that  a  demurrer  was  sustained  to  this  orig- 
inal petition.  Now,  there  is  not  an  allegation  in  the  amended  peti- 
tion that  would  change  its  legal  effect,  except  its  prayer.  The  case 
of  Jane  Dawson  and  of  this  plaintiff  below  where  each  brought 
to  enforce  a  legacy  due  to  each,  and  a  judgment  was  asked  for  the 
amount  of  the  legacy  due  each.  That  petition  the  supreme  court 
said  was  not  good.  This  amended  petition  has  the  same  allega- 
tion as  the  original  petition,  with  the  exception  that  it  asks  in  its 
prayer  that  judgment  be  rendered  in  favor  of  the  state,  and 
in  the  name  of  the  state,  for  the  whole  penal  amount  of  the  bond. 
It  is  said  that  that  prayer  of  the  petition  changes  a  poor  petition  to 
a  good  one. 

Now,  we  had  supposed  that  we  should  look  to  the  manner  in 
which  the  cause  of  action  was  stated— to  all  that  was  stated,  to 
determine  the  relief  to  which  the  party  was  entitled;  and  we  think, 
if  the  petition  was  otherwise  demurrable,  that  the  prayer  would 
not  help  the  case  out.  We  do  not  think  we  would  be  justified  in 
holding  this  petition  good,  which  only  makes  that  change,  as  against 
the  demurrer  sustained  by  the  supreme  court;  and  upon  this  ground 
judgment  below  will  be  reversed. 

R.  P.  &  H.  C.  Ranney  and  S.  Burke  for  plaintiffs;  S.  O.  Gris- 
wold  and  J.  K.  Hord  for  defendant. 
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ATTACHMENT. 

[Cuyahoga  District  Court,  March  Term,  1878.] 

Cleveland  Sierra  Mining  Co.  v.  Sears  Union  Water  Co. 

1.  Where  an  attachment  is  issued  and  plaintiff  seeks  to  garnishee  funds  in 

his  own  possession,  the  objection  cannot  be  made  by  a  motion  to  dis- 
charge the  attachment  process. 

2.  If  a  person  garnishee  funds  in  his  own  hands  and  gets  nothing,  a  motion  to 

discharge  does  not  lie. 

Hamilton,  J. 

It  seems  that  the  Cleveland  Sierra  Hydraulic  Mining  Company, 
as  averred  in  the  petition,  is  a  corporation  incorporated  under  the 
laws  of  the  state  of  California,  and  therefore,  a  foreign  corporation. 
An  action  is  brought  by  the  plaintiff  against  the  defendant,  for 
the  use  of  a  certain  water  course  in  California,  claiming  damages 
in  the  sum  of  $175,000.  Process  was  issued  and  service  had  upon 
the  president  of  the  foreign  corporation  in  this  city.  Subsequently, 
or  perhaps  at  the  same  time,  an  affidavit  was  made,  and  an  attach- 
ment issued,  upon  the  ground  that  the  defendant  was  a  non-resident, 
and  subsequently,  an  affidavit  was  filed  for  a  garnishee  process,  in 
which  it  was  averred  that  defendant  was  indebted  to  the  plaintiff, 
and  that  the  Cleveland  Sierra  Mining  Co  ,  the  name  of  the  plain- 
tiff, has  property  in  its  possession  or  under  its  control  belonging  to 
the  defendant,  and  the  question  is  presented  whether  a  plaintiff 
can  garnishee  himself. 

The  motion  is  made  to  discharge  the  attachment,  and  to  dis- 
charge the  garnishee  process,  upon  the  ground,  first,  that  the  re- 
turn of  the  sheriff,  upon  the  attachment,  shows  that  no  property 
was  attached,  he  having  returned  that  there  was  no  property  which 
he  could  get  at.  The  statute  provides  that  a  motion  may  be  made 
to  discharge  the  attachment,  as  to  the  property,  or  a  part  of  it,  that 
has  been  attached.  The  motion  is  not  upon  the  ground  of  the  in- 
sufficiency of  the  affidavit,  or  upon  the  ground  that  the  affidavit 
itself  is  untrue.  In  my  judgment  the  party  has  a  right,  when  he 
complies  with  the  statute  by  filing  the  requisite  affidavit — non-resi- 
dence in  this  case — to  have  an  attachment  issued,  and  whether  he 
gets  anything  or  not,  is  entirely  immaterial;  he  has  the  right  to 
this  remedial  process.  We  cannot  discharge  the  attachment  be- 
cause he  did  not  succeed  in  getting  anything.  The  affidavit  shows 
that  the  plaintiff  and  the  garnishee  are  one  and  the  same.  It  is  a 
very  novel  question  whether  a  party  can  garnishee  himself.  The 
language  of  the  statute  is,  that  he  may  have  this  garnishee  process, 
whenever  he  shall  file  an  affidavit  stating  that  any  person  or  any 
corporation  is  indebted  to  the  defendant,  and  this  affidavit  shows 
that  fact.  But  it  happens  to  be  the  plaintiff  in  this  case,  and  the 
argument,  I  suppose,  is,  there  are  certain  contingencies  in  which  it 
becomes  necessary  for  a  garnishee  to  be  sued;  the  plaintiff  may 
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sue  the  garnishee,  if  his  answer  is  unsatisfactDry;  that  in  some 
sense  it  is  an  adverse  proceeding,  and  that  the  plaintiff,  cannot, 
therefore,  take  process  against  the  garnishee,  when  that  garnishee 
happens  to  be  himself.  The  attachment  in  this  case  was  properly 
issued.  This  motion  is  a  motion  to  discharge  the  attachment  pro- 
cess, and  does  not  reach  the  property  attached  and  cannot  be 
granted  in  that  form. 

Ranneys  and  M.  R.  Keith  for  plaintiff;  Willey,  Sherman  & 
Hoyt  for  defendant. 


CURTESY— PLEADING. 

[Cuyahoga  District  Court,  March  Term,  1878.] 

Dora  Smith  kt  au  v.  Patrick  Smith. 

Defenses  of  a  tenant  by  the  curtesy  to  a  claim  that  he  had  forfeited  the  land 
by  not  paying  taxes,  that  the  land  was  his  and  put  in  his  wife's  name  for 
convenience  only  and  that  he  had  redeemed  from  the  tax  sale,  must  be 
separated  and  numbered,  being  separate  and  distinct  defenses. 

Hamilton,  J. 

This  is  an  action  in  which  the  plaintiffs  set  up  that  they  are 
the  heirs  at  law  of  their  mother,  deceased,  and  that  their  father 
held  the  title  to  a  certain  parcel  of  land,  as  tenant  by  the  curtesy. 
That  he  has  been  in  the  possession  of  it  for  some  time,  receiving 
the  rents  and  profits,  and  they  say  he  permitted  the  taxes  to  be- 
come delinquent;  that  the  property  was  sold;  that  he  failed  for  a 
year  after  the  sale  to  redeem  the  property  thus  sold  for  taxes;  that 
he  has  thus,  under  the  statute,  forfeited  his  right  to  his  tenancy  by 
the  curtesy,  and  that  they  are,  therefore,  entitled  to  the  rents  and 
profits  of  the  property,  and  to  have  this  tenancy  by  the  curtesy 
declared  forfeited  and  void,  and  that  they  be  quieted  in  their  rights 
of  occupancy  and  possession  of  the  property.  The  equity  powers 
of  the  court  are  invoked  by  way  of  an  injunction  to  restrain  him 
in  any  way  from  interfering  with  the  property. 

The  defense  set  up  in  the  answer  is,  first,  that  the  property 
was  bought  by  the  defendant  himself,  with  his  own  means;  that  it 
was  placed  in  the  name  of  his  wife  for  convenience,  and  for  the 
joint  use  of  himself  and  his  wife  and  to  the  survivors  of  them; 
leaving  as  it  were,  a  sort  of  resulting  trust  in  his  favor;  that  he  is 
the  equitable  owner  of  this  property,  and  entitled  to  the  rents  and 
profits  of  it,  and  therefore,  not  a  tenant  by  the  curtesy  at  all,  and 
for  that  reason  should  have  his  rights  protected. 

He  says,  if  that,  however,  shall  not  be  found  to  be  well  taken, 
and  that  he  is  really  the  tenant  by  the  curtesy,  (and  he  says  he  has 
subsequently  paid  these  taxes,  and  redeemed  the  land  from  this 
tax  sale),  that  there  were  certain  proceedings  between  him  and  the 
administrator  of  his   deceased   wife,  by   which  he  placed  certain 
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funds  in  the  hands  of  the  administrator,  for  the  express  purpose  of 
redeeming  this  land,  and  that  from  the  fraud  of  the  administrator, 
the  taxes  were  not  paid,  and  it  was,  therefore,  sold;  that  as  soon  as 
it  came  to  his  notice,  the  first  notice  being  the  bringing  of  this 
acton,  he  immediately  took  up  the  tax  title,  and  that  he  ought, 
therefore,  to  be  remitted  to  his  rights  as  a  tenant  by  the  curtesy. 

The  motion  is  made  to  require  the  defendant  to  separately  state 
and  number  these  defenses.  We  are  of  the  opinion  that  there  are 
1 1 8  tvvo  distinct  *def enses  and  that  they  should  be  stated  sepa- 
rately, and  the  motion  is  granted. 

Street  &  Deweese  for  plaintiff;  Grannis  &  Griswold  for  defend- 
ant. 


AMENDMENTS. 

[Cuyahoga  District  Court,  March  Term,  1878.] 

The  Lake  Erie  Ice  Co.  v.  Geo.  Rose  et  al. 

A  suit  in  equity  to  enjoin  the  commission  of  a  trespass  may,  by  amendment 
be  converted  into  an  action  at  law  to  recover  damages  lor  the  same  tres- 
pass and  so,  though  the  date  of  the  trespass  is  not  the  same,  when  the 
court  are  satisfied  that  the  same  transaction  whs  intended,  and  such 
amendment  does  not  make  it  a  new  and  different  action. 

Hamilton,  J. 

A  motion  was  made  in  this  case  to  strike  the  amended  petition 
from  the  files.  The  original  action  was  brought  for  the  purpose 
of  obtaining  an  injunction,  restraining  the  defendant  from  entering 
upon  certain  premises,  for  the  purpose  of  getting  ice. 

Upon  the  hearing  of  the  application  for  an  injunction,  the  in- 
junction was  refused.  Leave  was  then  taken  to  amend  the  petition, 
to  make  it  an  action  for  the  recovery  of  money.  It  is  objected  that 
the  form  of  action  cannot  be  changed  from  an  equitable  action  to 
a  legal  action ;  but  we  are  of  the  opinion  that  it  would  have  been 
perfectly  competent,  if  the  court  had  acquired  jurisdiction  in  the 
original  action,  to  have  gone  on  and  given  such  damages,  as,  in  the 
judgment  of  the  court,  the  facts  might  warrant;  and  being  the 
same  transaction,  we  think  the  petition  may  be  so  amended,  the 
parties  being  :.n  court,  as  to  make  it  strictly  a  legal  action,  instead 
of  sending  them  out  of  court  to  commence  the  action  over  again. 

It  is  said  that  it  is  a  new  and  different  action,  because  the  aver- 
ment in  the  original  petition  was,  that  the  trespass  set  out  was  on 
the  25th  day  of  January,  1876,  while  in  the  amended  petition  it  is 
averred  to  be  on  the  26th  day  of  the  month ;  that  a  trespass  on  one 
day,  and  a  trespass  on  another,  would  be  separate  and  distinct 
causes  of  action.  But  on  looking  these  petitions  over,  and  compar- 
ing them,  we  find  that  the  trespass  is  alleged  to  have  taken  place 
upon  the  same  premises,  the  description  of  the  trespass  is  the  same, 
the  time  is  the  same,  with  the  single  exception  that  in  the  one  it  is 
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averred  to  be  on  the  25th,  and  in  the  other  the  2tith  day  of  the 
month;  it  is  the  opinion  of  the  court,  that  it  is  intended  to  be  the 
same  transaction;  and  that  the  description,  naming  the  26th  instead 
of  the  25th,  was,  perhaps,  a  clerical  error,  and  the  mere  fact  that 
it  was  alleged  to  be  on  that  day,  would  not  be  very  material,  if  it 
is  the  same.  We  are  satisfied  it  is  the  same  on  an  inspection  of 
the  papers. 

Grannis  &  Griswold  for  plaintiff;  Andrews  &  Kaiser  for  defend- 
ants. 


DAMAGES. 

[Cuyahoga  District  Court,  March  Term,  1878.] 

Johnson  McFarland  v.  Eugene  Roby. 

In  an  action  for  damages  to  a  buggy,  caused  by  a  negligent  collision,  a  gen- 
eral averment  of  damages  to  a  specified  amount  is  sufficient  without  set- 
ting out  the  items  of  injury. 

This  was  an  action  to  recover  damages' growing  out  of  a  colli- 
sion, for  an  injury  to  a  buggy,  caused  by  the  alleged  careless  driv- 
ing of  the  defendant.  The  petition  specified  certain  items  of  dam- 
age to  the  buggy,  and  the  cost  of  those  items,  and  stated  that  there 
was  other  damage  done  to  the  buggy,  to  the  extent  of  $27.00 

A  motion  was  made  to  require  the  plaintiff  to  specify  the  items 
of  damage,  to  which  the  $27.  item  referred.  The  motion  by  the 
court,  Hamilton,  J.,  was  overruled,  holding  that  a  general  aver- 
ment of  damage  to  the  buggy  would  have  been  sufficient  without 
setting  out  the  items  in  which  it  consisted. 


*DEATH  BY  WRONGFUL  ACT.  122 

[Cuyahoga  District  Court,  March  Term,  1878.] 
Watson,  Hale  and  Tibbals,  JJ. 

William  I.  Hudson  v.  William  Adin. 

A  pending  action  for  wrongfully  causing  death  is  not  abated  by  the  death  of 
the  defendant,  but  survives  against  the  administrator. 

Watson,  J. 

This  action  was  brought  in  the  court  below  by  the  plain- 
tiff, as  administrator  of  the  estate  of  Hattie  M'Kay,  deceased,  un- 
der the  act  of  March,  25th,  1851.  The  title  of  that  act  is  (and  we 
may  look  at  the  title  of  an  act,  although  it  is  not  a  part  of  it,  when 
we  seek  to  give  to  it  a  construction),  "An  act  requiring  compensa- 
tion for  causing  death  by  wrongful  act,  neglect  or  default.' '  The 
first  section  of  the  act  provides,  "  Whenever  the  death  of  a  person 
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shall  be  caused  by  wrongful  act,  neglect,  or  default,  and  the  act, 
neglect,  or  default  is  such  as  would  (if  death  had  not  ensued)  have 
entitled  the  party  injured  to  maintain  an  action  and  recover  dam- 
ages, in  respect  thereof;  then,  and  in  every  such  case,  the  person 
who  or  the  corporation  which  would  have  been  liable,  if  death  had 
not  ensued;  shall  be  liable  to  an  action  for  damages,  notwithstand- 
ing the  death  of  the  person  injured,  and  although  the  death  shall 
have  been  caused  under  such  circumstances  as  amount  in  law  to 
murder  in  the  first  or  second  degree,  or  manslaughter. n 

The  second  section  provides,  who  shall  bring  an  action.  It 
shall  be  brought  in  the  name  of  the  administrator  of  the  deceased 
person,  and  it  shall  be  brought  for  the  benefit  of  the  widow  and  next 
of  kin. 

Now,  in  this  action  which  was  brought  in  the  lifetime  of  the 
defendant,  and  after  a  demurrer  was  overruled,  an  answer  was  filed 
denying  all  of  the  allegations  of  the  petition.  After  the  death  of 
Adin,  the  defendant,  in  the  action,  as  originally  commenced,  J.  T. 
Lobe,  was  appointed  his  administrator,  and  the  action  then  proceeded 
against  him.  It  is  now  claimed  that  by  the  death  of  Adin,  the 
cause  of  action  abated  and  that  it  can  no  longer  be  maintained 
upon  the  ground  that  it  is  substantially  an  action  for  an  assault 
and  battery.  After  the  death  of  Adin,  and  the  appointment  of  an 
administrator,  a  supplemental  answer  was  filed,  and  that  is  a  plea 
in  abatement,  setting  up  the  death  of  Adin  as  abating  the  action. 
To  that  answer  there  was  a  demurrer  upon  the  ground  that  it  did 
not  constitute  a  defense  to  the  cause  of  action  set  up  in  the  petition. 

That  demurrer  was  overruled,  and  the  defendant,  as  adminis- 
trator, had  judgment  accordingly.  To  that  exception  was  taken, 
and  it  is  brought  here  upon  error.  The  question  now  arising  is, 
whether  the  death  of  Adin  did  abate  that  action? 

Now,  what  is  the  nature  of  the  action  as  it  was  pending  in  the 
court  below?  Was  it  an  action  for  trespass  for  an  assault  and  bat- 
tery? It  is  argued  upon  the  hypothesis  that  it  is  such,  and  that 
that  being  the  nature  of  the  wrong  committed,  the  cause  of  action 
abates  by  that  death.  Now,  is  that  true?  We  think  that  it  is  not. 
It  is  not  an  action  for  an  assault  and  battery.  It  is  an  action 
under  a  special  statute,  and  that  statute  gives  compensation  for 
what?  Why,  it  is  for  causing  death,  and  for  causing  death  by 
wrongful  act,  neglect  or  default,  and  such  wrongful  act,  neg- 
lect, or  default,  as  would  give  a  right  of  action  against  the  orig- 
inal defendant,  if  the  party  had  lived.  The  action,  when  brought 
by  the  administrator  to  recover,  is  not  for  the  benefit  of  the  estate. 
The  gist  of  the  action  is  for  causing  death,  and  causing  death  by 
a  wrongful  act,  or  causing  death  by  a  neglect,  or  by 
a  default.  When  those  facts  concur,  there  is  a  statu- 
tory liability  and  the  benefit  of  that  liability  does  not  pass  to 
the  personal  representative  for  the  benefit  of  the  estate.  Creditors 
have  no  interest  in  it.  Those  having  claims  upon  the  estate,  in  any 
form,  have  no  interest  in  it.     It  is  for  the  benefit  of  the  widow  and 
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the  next  of  kin.  It  is  to  be  prosecuted  in  the  name  of  the  admin- 
istrator. It  is  a  creation  of  the  statute,  and  unless  the  statute 
Itself  prescribes  the  abatement  of  this  action,  no  abatement  follows 
from  any  rule  of  the  common  law.  We  think  then,  that  the  sup- 
plemental answer  that  was  filed  here  in  abatement,  was  not  a 
ground  of  defense  that  would  abate  the  action  in  the  court  below. 
That  cause  of  action  is  given  by  statute.  It  is  a  peculiar  creation 
of  the  statute,  and  when  death  ensues  under  the  proper  condition, 
the  right  of  action  accrues,  (and  it  does  not  accrue  before),  to  the 
widow  or  next  of  kin,  who  may  enforce  their  rights,  through  an  ad- 
ministrator. No  death  of  plaintiff  is  here.  It  is  only  whether  the 
death  of  the  defendant  shall  abate  it.  Now,  his  short  coming  is 
causing  death;  and  this  statute  is  to  give  compensation  for  that 
causing  of  death,  and  to  give  it  to  the  parties  that  are  left  unpro- 
tected by  that  death,  who  are  entitled  to  the  benefit  of  the  service 
and  aid,  the  society  and  comforts  that  are  to  be  derived  from  the 
benefit  of  the  deceased,  if  in  life. 

With  these  views,  it  remains  only  for  us  to  reverse  the  judg- 
ment given  for  the  defendant,  on  his  supplemental  answer,  and 
remand  the  case  for  further  proceedings. 

Mr.  Heisley:  Ought  there  not  to  be  an  express  reversion  of 
the  order  of  the  court,  made  in  regard  to  delivering  the  attached 
property  to  the  administrator  of  Adin? 

The  Court:  We  have  not  investigated  that.  We  have  treated 
that  as  out  of  the  case. 

Mr.  Heisley:     To  reverse  the  whole  judgment? 

The  Court:     The  whole  thing  is  reversed. 


NUISANCE. 

[Cuyahoga  District  Court,  March  Term,  1878.] 

J.  H.  Sargent  et  al.  v.  City  of  Cleveland,  et  al. 


t  junction  of  two  streets  marked  "public  ground"  on  the  plat,  being 
ill  for  "public  square,"  will  not  be  deemed  one,  and  not  being  dedi- 


A  lot  at  thej 
too  small  i 

cated  os  a  street  is  not  a  nuisance  for  the  city  to  put  the  street  commis- 
sioner's office  on  it. 

The  action  in  this  case  was  brought  to  abate  a  nuisance  alleged 
to  have  been  created  by  the  defendants  by  erecting  upon  4I public 
grounds/'  adjoining  the  lands  of  the  plaintiffs,  a  certain  wooden 
building,  occupied  by  the  assistant  street  commissioner,  of  the  city 
of  Cleveland,  as  his  office.  The  decirion  of  the  court,  by  Watson, 
J.,  after  reciting  the  allegations  of  the  petition,  was  as  follows: 

The  question  in  this  case  comes  up  on  error  in  sustaining  a 
demurrer  to  the  petition.  On  this  question  the  court  has  not  beem 
in  harmony.  The  decision  I  now  give  is  a  majority  decision.  For 
my  own  part  I  am  exceedingly  clear  on  the  question.  It  has  not 
been  so   with  all  my  brethren.     Here   is  a  dedication  of  streets: 
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Two  streets  come  together,  having  a  junction.  Although  the  map 
does  not  show  the  fact,  they  probably  cross  each  other,  but  be  that 
as  it  may,  the  one  is  Columbus  and  the  other  Pearl  street.  These 
plaintiffs  own  a  piece  of  land,  distant  about  130  feet.  The  plain- 
tiffs have  marked  the  distance  as  65  feet.  Columbus  and  Pearl 
streets  diverge  from  the  point  of  this  public  ground.  "Public 
ground"  is  marked  on  th*>  plat  with  no  words  of  dedication,  but 
the  petition  avers  that  in  the  body  of  the  act  of  dedication  it  is 
written,  "public  grounds,"  though  not  marked  upon  the  plat.  We 
are  told  by  the  supreme  court,  in  the  Lebanon  case,  that  where 
lands,  a  lot,  or  lots  are  dedicated,  an^  the  lot,  or  lots  may  be  suit- 
able in  location,  dimensions  and  form  for  a  public  square,  that  such 
a  dedication  will  give  it  as  a  public  square.  The  converse  of  the 
123  proposition  we  are  to  reason  out;  that  where  *it  is  not  so,  that 
it  is  not  a  public  square.  It  is  further  true,  that  where  a  ded- 
ication is  made  in  this  form,  the  control  and  the  protection  of  the 
ground  belongs  to  the  constituted  authorities  of  the  city,  or  town, 
or  village,  or  corporate  authorities.  Now,  this  is  one  of  the  light- 
est things  to  raise  a  controversy  about,  that  I  have  met  with.  I 
have  not  made  figures  on  it  to  show  its  contents,  but  it  certainly 
does  not  exceed  1-10  of  an  acre.  It  would  not  make  much  of  a 
promenade,  it  certainly  would  not  make  much  of  a  park.  It  cer- 
tainly can  not  be  looked  to  as  pleasure  grounds,  then  what  is  it  for? 
It  is  given  to  the  public.  It  is  given  to  the  public  for  the  public  use. 
What  is  it  fit  for?  and  who  is  to  decide  that  question?  I  take  it 
for  granted  that  the  corporate  authorities  are  to  decide  the  ques- 
tion; and  when  they  have  decided  it,  that  ends  the  controversy 
about  what  it  is  for.  They  must  determine  it.  It  is  fit  for  noth- 
ing in  the  world,  except  such  a  use  as  they  apply  it  to — a  place  to 
dispose  of  the  scrapers,  ploughs,  picks  and  shovels,  and  for  an 
office  for  the  street  commissioner,  a  place  to  deposit  and  keep  safely 
such  things  as  are  used  for  the  public  servants,  where  they  can 
transact  their  business.  If  anybody  can  find  any  other  use  for 
which  it  is  suitable,  he  can  do  more  than  I  can.  The  corporate 
authorities  have  so  adjudged  this  case;  they  have  adjudged  it  to 
that  use;  they  have  applied  it  to  that  use,  and  nobody  has  a  right 
to  complain.  These  plaintiffs  complain  that  they  cannot  pass  over  it, 
and  they  say  it  is  being  used  as  a  way-  over  which  people  pass  from 
Columbus  to  Pearl  street;  and  they  complain  that  this  structure  is 
within  two  feet  of  their  south  line,  and  obstructs  their  passage  onto 
and  over  it,  and  cuts  them  off,  to  some  extent,  from  the  remain- 
der of  the  city.  They  evidently  expect  to  use  this  as  a  street.  It 
certainly  was  never  dedicated  to  a  street;  there  is  a  street  east  of  it; 
there  is  a  street  west  of  it;  it  is  all  street  south  of  it;  it  is  street  all 
around  it.  Now,  if  this  was  to  be  improved  as  pleasure  grounds, 
you  have  to  pave  it.  There  would  be  about  260  feet  of  paving 
to  make.  It  is  a  pretty  dear  thistle  to  make  the  most  or  best  of  it, 
and  apply  it  to  what  you  please — a  pretty  expensive  little  gift. 
Now,  I  can  conceive  of  no  earthly  claim  these  parties  have  to  keep 
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that  open.  The  public,  have  used  it  for  the  only  use  to  which  it 
can  be  fairly  and  reasonably  put.  With  these  views,  the  majority 
of  us,  have  come  to  the  conclusion  that  it  is  our  duty  to  sustain 
this  demurrer,  or,  in  other  words,  affirm  the  decision  of  the  court 
below. 

Marvin,  Hart  &  Squire  for  the  plaintiff;  Heisley  and  Weh  for 
the  city. 


REPLEVIN. 

[Cuyahoga  Common  Pleas,  May  Term,  1878.] 

tCoRNELius  Donahue  v.  E.  S.  Holkins. 

In  a  case  of  replevin  where  the  plaintiff  fails  to  appear,  the  defend -int,  with 
the  assent  of  the  court  cannot,  without  the  intervention  of  a  jury,  assess 
the  damage  for  the  defendant. 

Hamilton,  J. 

The  motion  is  made  in  this  case  to  vacate  a  judgment  rendered 
at  a  former  term  of  this  court.  The  case  was  tried  before  a  justice 
of  the  peace  and  came  into  this  court  by  appeal,  and  is  a  case  of 
replevin.  The  petition  was  filed  in  this  court  by  the  plaintiff,  but 
through  some  misunderstanding  as  to  who  were  his  counsel,  or  from 
some  other  cause,  nothing  further  was  done  by  way  of  prosecuting 
the  claim  of  the  plaintiff.  The  defendant  joined  issue  by  answer. 
At  the  time  of  the  trial,  no  one  appearing  for  the  plaintiff,  he  was 
called  and  the  action  was  dismissed,  whereupon  the  case  was  sub- 
mitted to  the  court  for  the  assessment  of  the  damages  of  the  de- 
fendant. The  ground  of  the  motion  is,  that  it  was  error  for  the 
court  to  assess  damages  without  the  intervention  of  a  jury.  The 
supreme  court  in  the  12th  Ohio  State,  decided  under  section  184  of 
the  code,  in  relation  to  replevin,  that  a  jury  must  be  called,  and 
that  the  court  could  not  make  the  assessment  of  damages.  That  is 
a  provision  that  where  issue  is  joined,  and  shall  be  found  by  a  jury 
with  the  defendant,  then  they  shall  go  on  and  determine  who  has 
the  right  of  property  and  the  right  of  possession,  and  assess  the 
damages  accordingly.  Under  section  183,  in  case  judgment  should 
be  given  for  the  defendant  on  demurrer,  or  on  failure  to  prosecute 
the  action  by  the  plaintiff,  or  otherwise  upon  application  of  the 
defendant,  a  jury  shall  be  called,  and  they  shall  assess  the  damages 
of  the  defendant.  We  are  inclined  to  think,  under  this  ruling  in 
the  12th  Ohio  State,  that  a  jury  should  be  called  in  all  cases  of  this 
character.  We  are  referred  to  section  279,  which  provides  that 
when  issue  is  joined,  the  parties  may  waive  a  jury  by  consent,  or 
if  one  of  the  parties  is  absent,  with  the  consent  of  the  other  party, 
a  jury  may  be  waived,  and  the  court  may  take  an  assessment  of 

tSee  2  Cleveland,  114. 
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damages.  That  is  a  general  provision,  and  if  that  was  all  there 
was  on  the  subject,  we  think  an  assessment  might  have  been  made 
by  the  court.  But  here  is  a  special  provision,  providing  for  a  jury 
in  these  cases,  and  we  think  the  ruling  in  the  12th  Ohio  State,  by 
analogy,  extends  also  to  section  183,  and  this  motion  should  be 
granted. 

Gollier  &  Brand  for  motion;  W.  C.  Rogers  for  defendant. 


INTEREST  AND  USURY. 

[Cuyahoga  Common  Pleas,  May  Term,  1878] 

M.  Strass  v.  Christina  Binder  et  al. 

An  answer  of  a  defendant  in  a  foreclosure  suit,  where  the  petitioner  avers  to 
have  an  interest,  merely  setting  up  usury  in  the  consideration  of  a  plain- 
tiff's claim,  without  showing  any  interest  in  himself  is  bad,  and  is  demur- 
able,  for  he  appears  as  a  mere  volunteer. 

Hamilton,  J. 

This  is  an  action  brought  in  this  court  to  foreclose  a  mortgage 
given  to  secure  certain  notes  executed  by  the  main  defendant, Chris- 
tina Binder.  Several  other  parties  were  made  defendants,  and 
among  the  rest,  A.  Biam,  who  was  called  upon  by  the  petition  to 
state  what  interest  he  has  in  the  premises.  He  comes  in  by  answer, 
and  simply  avers  there  was  usury  in  this  note  given  by  the  chief 
defendant,  Binder,  to  the  plaintiff  in  this  action,  and  plaintiff's  as- 
signor, without  setting  up  that  he  has  any  interest  whatever  in  the 
premises.  A  demurrer  is  interposed  upon  the  ground  that  it  does 
not  appear  by  his  answer  that  he  is  in  any  way  interested  in  the 
premises,  and,  therefore,  that  it  is  no  concern  of  his  whether  or 
not  there  was  usury  in  the  transaction  between  the  plaintiff  and 
the  main  defendant.     We  think  the  demurrer  is  well  taken. 

Grannis  &  Griswold  and  Straus  for  plaintiff;  Cowan  for  Byam. 


PLEADING. 

[Cuyahoga  Common  Pleas,  May  Term,  1878.] 

William  Thomas  v.  Frank  Cline. 

An  answer  denying  all  the  material  averments  of  the  petition  is  defective  and 
may  be  taken  advantage  of  by  motion  to  make  more  definite  and  certain. 

Hamilton,  J. 

This  is  an  acticntc  foreclose  a  mortgage  upon  certain  premises, 
the  mortgage  securing  certain  notes.  The  main  defendant  comes 
in  and  answers  by  a  general  denial,  setting  up  that  he  denies  all  the 
material  averments  in  the  petition.  The  motion  is  made  to  make  the 
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answer  more  specific  and  certain  by  specifying  what  he  regards  as 
the  material  averments  in  the  petition.  We  think  the  motion  is 
well  taken.  The  law  is  well  settled,  and  was  settled  as  early  as 
the  10th  Ohio  State,  that  averments  in  an  answer  which  are  not 
good  can  be  taken  advantage  of  by  a  motion  to  make  more  specific 
and  certain.  The  averment  that  the  defendant  denies  the  material 
averments  in  the  petition,  leaves  it  *entirely  with  him  to  say  |24 
in  the  future  that  he  did  not  regard  this,  that  or  the  other  as 
material.  He  must  set  out  the  facts  and  specify,  definitely,  what 
he  denies.     The  motion  is  granted. 

H.  C.  White  for  plaintiff;  Eager  and  Robinson  for  defendant. 


PLEADING— VACATION  OF  DECREE. 

[Cuyahoga  Common  Pleas,  May  Term,  1878.] 

Samuel  Hittell  v.  L.  O.  Smith  et  al. 

A  petition  to  vacate  a  decree  made  at  a  former  term,  which  states  that  the  de- 
cree was  made  in  the  violation  of  the  terms  of  a  certain  agreement,  is 
open  to  a  motion  to  make  definite  and  certain  by  stating  the  terms  of  the 
agreement. 

Hamilton,  J. 

This  case  comes  into  this  court  upon  a  petition  to  vacate  a  de- 
cree had  at  a  former  term  of  this  court  against  certain  land,  a  build- 
ing, stone  quarry  and  mill,  with  a  large  quantity  of  machinery  in 
it,  belonging  to  the  plaintiff,  Hittell,  in  an  action  wherein  L.  G. 
Smith  was  plaintiff  and  Hittell,  and  others  were  defendants.  The 
ground  upon  which  the  vacation  of  the  decree  is  asked,  is,  that  it  is 
taken  sometime,  a  year  or  more,  after  the  action  was  commenced, 
and  before  trial,  upon  an  agreement  between  the  then  plaintiff  and 
the  defendant,  that  in  case  the  matter  was  not  adjusted  before  a  cer- 
tain day,  a  decree  or  foreclosure  might  be  had.  That  day  passed, 
and  the  decree  foreclosure  was  had,  and  it  was  said  to  be  in  viola- 
tion of  the  terms  of  the  agreement  by  which  it  was  consented  that 
a  decree  might  be  taken.  The  objection  is  that  the  agreement  is 
not  set  out,  and  a  motion  is  made  to  make  the  petition  more  defin- 
ite and  certain  by  setting  our  specifically  what  that  agreement  was, 
and  averring  in  what  particulars  the  agreement  was  not  carried  out. 
It  does  not  appear  from  the  petition  that  this  agreement  is  suffi- 
ciently set  out.  There  is  no  attempt  to  set  out  the  agreement  itself, 
and  we  think  it  should  be  more  specific  and  certain  in  this  respect. 
The  motion  will,  therefore,  be  granted. 

Buckner  and  Bentley  for  plaintiff;  Ingersoll  &  Williamson  for 
defendant. 
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PLEADING— INJURY. 

[Cuyahoga  Common  Pleas,  May  Term,  1878.] 

John  Haggerty  v.  The  L.  S.  &  M.  S.  Ry.  Co. 

A  petition  for  damages  for  injury  caused  to  plaintiff  in  running  a  handcar 
while  in  defendant's  employ,  need  not  state  the  precise  time  and  position 
he  was  in  when  the  accident  occurred,  and  whether  he  had  got  fully  on 
the  car  or  not. 

This  is  an  action  brought  in  this  court  by  the  plaintiff  for  an 
injury  caused  while  in  the  employ  of  the  defendant,  in  running  a 
certain  handcar,  while  employed  as  a  construction  hand  in  making 
repairs  on  the  road.  The  motion  is  made  to  require  the  plaintiff 
to  set  out  specifically  at  what  precise  time  or  in  what  precise  posi- 
tion he  was  when  the  accident  occurred,  it  being  averred  in  the 
petition  that  it  was  while  he  was  attempting  to  get  upon  the  hand- 
car, after  it  had  been  started  in  motion  by  the  section  boss,  and  in 
obedience  to  his  orders,  while  he  was  thus  attempting  to  get  upon 
the  handcar  and  about  the  time  he  seized  hold  of  the  handle  and 
commenced  to  turn  it,  this  accident  occurred  through  the  faulty  con- 
struction of  the  car,  which  is  averred  to  have  been  old,  rickety  and 
out  of  order,  and  known  to  be  so.  The  motion  is  to  require  the 
plaintiff  to  specify  whether  he  had,  when  the  injury7  occurred,  got 
fully  upon  the  car,  or  whether  it  was  just  after  he  had  got  upon  it 
and  had  seized  hold  of  the  handle.  We  think  the  petition  is  suffi- 
ciently definite  and  certain  to  appraise  the  defendant  of  all  that  to 
which  it  is  reasonably  entitled,  and  the  motion  will  be  overruled. 

Reid  and  Smith  &  Cooke  for  plaintiff;  Mason  and  Andrews  & 
Kaiser  for  defendant. 


[Hamilton  District  Court] 

Rutherford  &  Co.  v.  Cincinnati  &  Portsmouth  Ry.  Co. 

For  opinion  in  this  case,  see  6  Rec,  758. 


1 30  ^CONTRACTS— EVIDENCE. 

[Cuyahoga  District  Court,  March  Term,  1878.] 

Robert  Clements  v.  Baldwin  Quarry  Co. 

Lemmon  and  Rouse,  JJ. 

When  words  are  used  in  a  contract  which  involve  a  latent  ambiguity,  the  con- 
versations between  the  parties,  at  the  time  they  are  negotiating  the  con- 
tract, may  be  given  in  evidence  for  the  purpose' of  showing  the  meaning 
which  they  attached  to  the  words  used  in  the  contract,  at  the  time  it  was 
made— [Ed.  Law  Reporter. 

Lemmon,  J. 

This  case  was  submitted  to  us  by  counsel  in  a  somewhat 
informal  way,  in  the  consultation  room,  yesterday,  at  so  late  an 
hour  in  the  term  as  gives  us  not  that  opportunity  to  make  an  exam- 
ination of  the  subjects  presented  that  we  would  have  preferred. 

218 


CLEVELAND  LAW  REPORTER.  130 

Clements  v.  Baldwin  Quarry  Co.  Vol.  I. 

The  questions  submitted  are  questions  that  are  not  very  well  settled, 
involves  a  close  and  rather  interesting  question  of  practices.  We 
have  been  much  pleased  to  have  had  an  opportunity  of  further, 
more  particular  and  full  consideration  of  the  subject,  both  for  the 
purpose  of  satisfying  ourselves  upon  the  bearings  and  for  the  pur- 
pose of  examining  the  authorities  We  have,  however,  stated  the 
matter  to  counsel  who  are  engaged  in  the  case,  and  who  know  what 
their  wishes  are  better,  perhaps,  than  we  can  anticipate  them,  and 
who  say  they  feel  anxious  to  have  a  decision  announced,  and  that 
being  the  case,  we  will  give  them  the  best  decision  we  can  arrive 
at,  saying  that  one  member  of  the  court,  at  least,  feels  great  hesi- 
tation— both  of  us,  indeed, — at  pronouncing  a  decision  with  so 
brief  an  opportunity  for  an  examination,  and  so  partial  an  examina- 
tion of  the  authorities  bearing  upon  the  case. 

The  principal  question  in  this  case,  is  whether  testimony  which 
was  offered  by  the  defendant  in  the  case  upon  trial  in  the  court  of 
common  pleas,  and  which  was  objected  to  and  ruled  out  by  the 
judge  trying  the  case  there,  should  have  been  admitted,  whether 
the  ruling  of  the  court  in  this  portion  of  the  case  can  be  sustained, 
or  whether  it  should  be  overruled. 

We  have  little  doubt,  from  the  examination  we  have  made  of 
the  case,  but  what  the  justice  of  the  case  would  have  required  that 
this  testimony  should  have  been  admitted;  but  we  feel  that  it  is 
necessary  that  something  more  than  this  should  be  found  by  us 
before  we  could  reverse  this  case:  for,  if  the  court  below,  in  trying 
the  case,  have  held  the  principle  of  law  applicable  to  the  admission 
of  evidence  in  the  case  correctly,  we  feel  that  there  is  no  responsi- 
bility for  the  results  to  which  a  correct  application  of  principles  of 
law  tend,  and  it  brings  us  to  the  question  as  to  whether  the  law,  as 
ruled  by  the  court,  is  to  remain  as  the  law  in  this  case  with  us,  or 
whether  we  upon  reviewal,  shall  hold  that  the  case  could  be  re- 
versed. 

Upon  the  trial  of  this  case,  the  question  between  the  parties, 
sought  to  be  made  by  this  evidence,  was  as  to  the  meaning  of  the 
word  perch  contained  in  the  written  contract  of  the  parties.  There 
was  evidence  given  tending  to  show  that  the  word  perch,  as  used 
in  railroad  works,  meant  twenty-five  feet,  and  that  the  word  perchy 
as  used  among  builders  in  the  construction  of  houses,  meant  six- 
teen and  one-half  feet;  and  the  evidence  seems  to  have  been  uni- 
form, that,  as  these  two  kinds  of  work,  the  word  in  one  case  meant 
twenty-five,  and  in  the  other  sixteen  and  one-half  feet.  The 
contract  is  for  stone  for  the  building  of  a  bridge  by  the  county 
commissioners  of  Cuyahoga  county,  and  is  neither  railroad  works 
upon  the  one  hand,  nor  house  work  upon  the  other,  and  it  involves 
the  construction  to  be  placed  upon  the  word  perch  as  used  in  this 
written  contract. 

The  defendant  in  the  case  offered  upon  the  trial  a  witness  by 
the  name  of  Graves,  who  was  the  attorney  employed  by  the  parties 
to  draft  this  contract;  and  while  this  witness  was  upon  the  stand,. 
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he  was  inquired  of  what  was  said  between  the  parties  to  the  con- 
tract, when  they  gave  directions  to  him  as  to  how  he  should  draw 
it,  as  to  the  meaning  of  the  word  perch,  I  will  refer  to  the  brief. 
As  to  these  particular  matters,  the  brief  says: 

"After  the  testimony  of  contractor,  experts  and  stone  men  had 
J3I     been  closed,  the  defendant  put  upon  the  stand  as  *a  witness 

Thomas  Graves,  who  reduced  this  contract  to  writing  as  it 
was  signed  by  the  parties  and  sued  upon  in  the  action,  who  testi- 
fied that  the  paper  presented  was  the  contract  written  by  him, 
except  the  signature  and  a  few  words  at  the  bottom;  that  Clem- 
ents and  LeDuk,  one  of  the  plaintiffs,  came  to  the  office;  that  in- 
structions were  given  as  to  part  of  this  contract  by  the  parties  pres- 
ent;  could  not  tell  which  gave  them.  Counsel  for  defendant  then 
asked  this  question:  'What  instructions  were  given  to  you  when 
•both  parties  were  present  with  reference  to  so  much  of  the  contract 
as  relates  to  the  perch  f  Plaintiff  objected,  the  court  sustained  the 
objection,  and  defendants  excepted.  Counsel  then  stated:  'This 
question  is  asked  for  the  purpose  of  showing  that  at  the  time  the 
contract  was  reduced  to  writing  by  the  witness  on  the  stand,  in  the 
presence  of  both  parties,  that  such  instructions  were  given  to  the 
-witness,  who  was  then  writing  the  contract,  that  would  show  that 
they  both  understood  the  term  perch,  as  used  in  that  contract, 
meant  25  feet  and  not  other  measurement.'  The  witness,  after 
being  asked  who  gave  the  instructions  and  having  stated  that  one 
of  the  parties  gave  to  him  a  written  memorandum  of  what  he  was 
to  reduce  to  writing,  was  asked  the  following:  'At  whose  sugges- 
tion did  you  use  the  term  perch,  in  making  this  written  agreement?' 
Plaintiff  objected.  Objection  sustained.  Defendant  excepted. 
Counsel  then  stated  this  question,  he  asked  the  witness  for  the  pur- 
pose of  showing  that  the  term  perch  was  used  there  by  the  witness 
at  the  time  of  writing  the  agreement  without  instruction  from  either 
party — that  the  attorney  put  in  the  word  perch  without  instruction 
from  either  party,  but  he  had  reduced  the  agreement  which  had 
been  us^d — he  had  reduced  the  memorandum  which  had  been  used 
and  delivered  to  him  by  the  parties — the  feet  mentioned  there  10 
perches — at  his  own  instance  and  on  his  own  motion,  and  that  was 
made  upon  the  occasion . 

The  computation  was  made  upon  the  basis  of  eighteen  cents 
per  foot,  and  twenty-five  cents  per  perch. 

"Also  the  following  question:  'When  you  inserted  the  word 
perch  in  the  written  agreement  between  these  parties,  was  it  at  the 
suggestion  of  either  party,  or  was  it  written  by  you  there  at  your 
own  suggestion  or  upon  your  own  motion?' 

"Plaintiff  objected.  Objection  sustained,  and  defendant  ex- 
cepted. 

"Counsel  then  stated:  'This  question  is  put  to  the  witness 
for  the  purpose  of  showing,  and  the  defendant  expects  to  prove 
by  the  witness  in  answer  to  this  question,  that  the  word  perch  was 
not  used  by  either  of  the  parties  in  any  instructions  giyen  to  the 
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witness,  and  that  be  used  it  in  the  written  contract — the  word  perch 
upon  his  own  responsibility. ' 

41  Counsel  then  put  the  following  question:  'For  what  reason 
and  why  did  you  insert  the  term  perch  in  that  written  agreement  as 
it  was  written  by  you?' 

"Plaintiff  objected.  Objection  sustained.  Defendant  excepted. 

"Counsel  then  stated:  'We  wish  to  prove  by  the  witness,  in 
answer  to  this  question,  that,  during  the  interview  between  the 
parties  and  the  witness,  the  term  perch  was  at  no  time  used;  but 
that  the  statements  and  the  memorandum  given  to  the  witness 
showed  the  contract  to  be  so  much  per  foot,  and  that  the  term  perch 
was  used  by  the  witness  alone  without  any  instructions  from  either 
party.'  " 

The  bill  of  exceptions  then  proceeds  to  show  that  questions  of 
that  character  were  put  to  defendant  when  called  as  rebutting  wit- 
ness. They  were  each  also  objected  to  by  plaintiff,  objection  sus- 
tained, and  defendant  excepted* 

This  raises  the  question  whether,  when  a  word  or  words  are 
used  in  a  contract  between  parties,  which  have  a  different  meaning 
— when  the  word  involves  a  latent  ambiguity — the  conversations 
between  parties,  to  the  contract,  at  the  time  they  are  negotiating 
the  contract,  and  forming  the  contract,  may  be  given  in  evidence 
for  the  purpose  of  showing  the  meaning  which  they  attached  in 
the  contract  to  the  words;  or,  in  other  words,  for  the  purpose  of 
showing  the  meaning  of  the  contract  as  they  understood  it  at  the 
time,  as  written. 

We  are  referred  to  a  case  in  the  40th  Vermont  Reports,  which 
it  is  claimed,  is  directly  decisive  of  the  question  before  us.  That 
is  a  case  in  which  the  question  arose  as  to  the  measurement  of 
some  tunnel  work.   The  syllabus  of  the  case  contains  the  following: 

"The  plaintiffs  and  the  defendant,  having  entered  into  a  writ- 
ten contract  by  which  the  plaintiffs  were  to  cut  and  fit  the  stone  for 
walls  of  a  tunnel,  at  a  specified  price  per  foot,  'the  face  of  the 
work  that  shows  to  be  measured,  and  none  else.1  M 

The  question  that  was  made  between  the  parties  in  that  case 
was  as  to  whether  merely  the  perpendicular  front  of  the  wall,  meas- 
ured as  a  whole,  should  be  considered,  or  whether  the  entire  cut 
facings  of  the  stone  work  which  were  in  suit,  including  angles  and 
joining  of  the  w«>rk,  etc.,  should  be  measured;  and  it  involves  the 
construction  to  be  placed  upon  those  words  of  the  contract. 

Now,  upon  the  trial  of  that  case,  on  this  point,  the  defendant 
also  offered  to  show  what  was  said  in  the  original  negotiations  be- 
tween the  parties,  prior  to  the  execution  of  the  written  contract,  as 
to  how  the  measurement  should  be  made,  or  what  face  measurement 
meant;  which  offer,  on  the  objection  of  the  plaintiff,  the  referee 
overruled. 

The  court,  in  deciding  the  case,  in  speaking  of  this  point,  say: 

The  plaintiff  gave  parol  evidence  tending  to  show  that  the 
meaning  of  the  term  face  of  the  work  would  include  all  the  cut  and 
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dressed  surface  described  in  that  report  and  claimed  by  the  plaintiffs 
as  proper  to  be  measured,  and  the  defendant  gave  evidence  of  an 
opposite  character,  tending  to  show  that  the  words  only  mean  the 
perpendicular  fronts  of  the  wall.  The  referee  found  the  meaning 
of  these  words  as  the  plaintiff  claimed;  but  the  referee  excluded 
evidence  offered  by  the  defendant  as  to  what  was  said  in  the  oral 
negotiations  between  the  parties  prior  to  the  execution  of  the  writ- 
ten contract,  as  to  how  the  measurement  should  be  made  or  what 
face  measurement  means.  It  is  a  general  rule  that,  when  a  contract 
is  reduced  to  writing,  previous  verbal  declarations  of  the  parties  in 
the  course  of  their  negotiations  become  merged  in  the  written  con- 
tract, and  the  parties  are  bound  only  by  the  language  of  the  writ- 
ten contract,  so  far  as  the  construction  of  the  contract  affects  their 
rights  under  it.  In  general,  the  same  rule  applies  where  technical 
words  or  terms  of  art  are  used  in  the  contract,  or  in  other  cases. 
In  the  latter  case,  however,  if  the  words  are  peculiar  to  the  art  or 
trade  to  which  the  contract  applies,  it  is  competent  to  show  by  parol 
the  sense  in  which  the  words  are  used  and  understood  in  that  art 
or  trade  generally.  When  this  is  shown,  tre  words  are  to  be  taken 
in  that  sense  and  thus  the  contract  speaks  for  itself.  But  if,  from 
such  evidence  it  appears  that  the  words  in  question,  as  generally 
used  as  applicable  to  the  subject,  apply  indifferently  to  two  or  more 
things  or  objects;  it  is  open  to  proof  showing  to  which  object  or 
subject  the  contract  in  question  applies,  as  it  does  not  contradict 
the  sense  in  which  the  words  are  generally  used,  as  previously 
132    Prove<^-     Such  is  the  case  of  Hart  v.  *Hammett,  18  Vt.,  127, 

so  much  relied  on  by  defendant's  counsel.  That  was  a  case  of 
the  sale  of  a  quantity  of  oil,  expressed  in  the  written  contract  as 
1  winter  strained  lamp  oil.'  It  was  proved  that  these  words,  as  gen- 
erally used  in  the  oil  trade,  apply  indifferently  to  winter  strained 
sperm  lamp  oA  and  to  winter  strained  whale  lamp  oil,  and  that  the 
latter  is  inferior  to  the  former  in  quality.  The  defendant,  subse- 
quent to  the  execution  of  the  contract,  delivered  winter  strained 
whale  lamp  oil.  In  this  state  of  the  case,  parol  evidence  was  held 
to  be  admissible  to  show  that  at  the  time  the  contract  was  executed, 
the  defendant  exhibited  to  the  plaintiff,  a  sample  of  the  oil  to  be 
delivered  and  informed  him  that  it  was  not  sperm  oil.'    > 

"That  was  substantially  a  question  of  identity  of  the  subject 
matter  of  the  sale.  The  principle  recognized  in  that  case  does  not 
warrant  the  admission  of  the  evidence  in  this  case  excluded  by  the 
referee.  That  evidence  was  properly  excluded.  The  plaintiffs  are, 
therefore,  entitled  to  recover  on  the  basis  of  the  larger  measure- 
ment.M 

We  have  also  examined  the  case  which  the  court  there  refer  to, 
the  18th  Vermont ;  and  we  think  this  case  a  rather  well  considered 
case.  The  case  is  brief,  and  we  will  simply  read  so  much-  of  it  as 
applies  directly  to  this  question: 

"On  the  trial,  evidence  was  given  by  the  plaintiff  tending  to 
prove  that  dealers  in  oil  sometimes  understand  that  the  kind  of  oil 
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specified  in  the  written  contract  means  winter  strained  sperm  lamp 
oil,  and  that  sometimes  the  term  winter  strained  lamp  oil  means 
either  whale  or  sperm  oil.  In  this  state  of  the  case  evidence  was 
offered  to  show  how  the  parties  understood  the  term  winter  strained 
lamp  ail,  as  used  in  this  contract;  and  the  first  question  to  be  dis- 
posed of  relates  to  the  admissibility  of  such  evidence.  It  is  claimed 
in  argument  that  it  was  competent  for  the  plaintiff  to  show  by  parol 
evidence  the  sense  in  which  the  words  winter  straim  d  lamp  oil  by 
the  usage  of  trade  are  understood,  and  that  they  mean  winter 
strained  sperm  lamp  oil.     Of  this  we  have  no  doubt. 

'  'But  it  is  said  that  this  will  not  open  the  door  so  as  to  permit 
the  defendant  to  show  by  parol  the  sense  in  which  the  parties  un- 
derstood the  terms  when  they  entered  into  the  contract.  That  it 
was  competent  for  him  to  show  by  parol  that  the  terms,  by  the  us- 
age of  trade,  included  both  sperm  and  whale  oil  no  one  can  doubt. 
The  object  in  admitting  proof  of  usage  in  such  case  is  that  effect 
may  be  given  to  the  contract  according  to  the  intent  of  the  parties. 
Can  there  be  any  sound  objection  to  the  defendants  showing,  by 
parol,  the  sense  in  which  the  terms  were  in  fact  used  by  the  parties, 
when  making  the  contract?' ' 

The  court  then  proceed  to  argue  this  question.  They  cite,  in 
defense  of  the  position  which  they  arrive  at,  1st  Phillips  on  Evi- 
dence, 531,  and  Cowans  &  Hills  notes  thereto.  They  hold  that 
parol  evidence  of  the  conversation  between  the  parties  at  the  time 
they  were  making  the  written  contract  was  admissible  for  the  pur- 
pose of  showing  the  meaning  which  they  at  that  time  attached  to 
the  words  used  in  the  contract;  in  other  words,  to  show  the  mean- 
ing which  they  understood  the  words  in  which  they  had  placed  the 
contracts  to  have. 

We  find  another  case  that  discusses  this  same  question,  decided 
by  Judge  Story,  and  reported  in  the  1st  of  Story's  Reports.  It  is 
the  case  of  Harper  &  Brothers  v.  Gray,  page  574.  That  was  a 
case  of  a  printing  contract.  Judge  Story  says,  in  summing  up  the 
case  to  the  jury  (page  588): 

"It  appears  to  me  that  the  words  of  the  written  contract  'at 
the  cost  thereof  " — and  the  question  between  the  parties  in  this 
case  was  as  to  the  meaning  of  the  word  cost,  one  holding  that  it 
meant  cost  of  the  paper,  the  ink  and  the  binding,  the  other  holding 
that,  in  addition  to  that,  there  ought  to  be  computed  the  cost  to 
the  party  who  held  the  patent  upon  the  works  written.  The  case 
was  Spark's  Biography.  The  court  say:  4lIt  appears  to  me  that 
the  words  of  the  written  contract  'at  the  cost  thereof  ought  to  be 
construed  'all  the  cost  of  the  copies,'  including  the  allowance  to 
Mr.  Sparks,  unless  it  is  clearly  made  out  in  the  evidence  that  the 
parties,  in  the  use  of  this  language,  adopted  a  different  construc- 
tion and  limited  the  cost  to  the  mere  expense  of  the  paper,  press 
work  and  binding.  I  do  not  think  that  it  was  absolutely  incom- 
petent for  the  parties  to  show,  from  the  conversation  between  them 
at  the  time  of  making  the  contract,  what  was  the  sense  in  which 
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they  then  understood  the  word  cost  as  used  in  the  contract,  as  it  is 
a  word  capable  of  a  larger  or  narrower  construction,  according  to 
the  subject  matter  and  the  circumstance  of  the  particular  case. 
Those  conversations  may  be  deemed  a  part  of  the  res  gestae,  and 
thus  may  be  referred  to,  as  explanatory  of  the  real  intentions  of 
the  parties,  in  the  use  of  the  word.  It  appears,  however,  that  the 
parties,  etc." 

Greenleaf ,  in  the  first  volume  of  his  work  upon  Evidence,  lays 
down  language  sufficiently  broad  also  to  reach  the  same  conclusion, 
and  cites  in  a  note  this  case  from  Story. 

Now,  these  are  the  only  cases  to  which  we  have  been  referred,  or 
which  we  have  seen  in  the  case;  and  in  the  application  to  this  case 
of  the  authorities  thus  examined,  it  becomes  a  question  as  to 
whether  this  case  is  to  be  found  assimilated  to  the  one  in  the  40th 
Vermont,  in  which  the  words  that  were  sought  to  be  explained 
were  the /ace — the  measurement  of  the  face — the  face  of  the  work 
only  is  to  be  considered  and  measured; — or  whether  it  is  more 
nearly  like  the  case  in  18th  Vermont,  which  is  cited  in  the  40th 
Vermont  approvingly,  and  which  the  court  reconcile  with  the  deci- 
sion which  they  make  in  40th  Vermont; — whether  this  case  is  more 
nearly  in  principle  with  the  case  in  18th  Vermont  and  the  case 
decided  by  Story.  We  have  been  unable  to  reconcile  these  cases 
upon  the  statement  of  the  supreme  court  in  40th  Vermont  that  the 
case  in  the  18th  Vermont  was  a  case  of  identity,  unless  the  court 
used  the  word  identity  there  for  the  purpose  of  expressing  not  any 
particular  oil,  but  a  particular  brand  or  quality  of  oil; — it  is  not  in 
any  other  sense  a  question  of  identity.  But  we  do  see  this  differ- 
ence— it  is,  perhaps,  not  clear,  but  it  is  a  difference  which  runs  be- 
tween these  cases,  and  it  is  the  only  distinction  we  can  take  between 
them;  the  word  that  was  used  in  the  case  in  Story's  Reports,  the 
Harper  case,  was  the  word  cost,  and  the  question  was  simply  as  to 
the  meaning,  more  or  less  extensive,  of  that  word  cost.  It  was  capa- 
ble of  an  extended  meaning  and  of  a  limited  meaning;  and,  for 
the  purpose  of  determining  the  sense  in  which  it  was  used  in  that 
contract,  the  court  say  that  they  will  hear  evidence  of  what  the 
parties  themselves,  at  the  time  they  were  making  the  contract,  said, 
for  the  purpose  of  fixing  the  meaning  which  they  attached  to  the 
word. 

The  case  in  40th  Vermont  differs  from  that  in  this:  There  the 
question  did  not  involve  the  construction  of  a  word  which  might 
be  used  and  which  did  express  different  meanings  in  different  rela- 
tions, but  it  was  to  get  at  the  meaning  of  the  parties — not  words 
which  they  had  employed  which  had  no  definite  meanings  but  in 
words — in  the  sentence  which  they  had  constructed  of  words  which 
have  fixed  meaning;  and  in  that  case  the  court  held,  and  it  seems 
133  to  us  very  properly,  *that  the  parties  should  not  be  allowed  to 
resort  to  parol  evidence  for  the  purpose  of  explaining  the 
meaning  of  words  which  were  of  themselves  sufficiently  clear.  At 
least,  they  would  not  allow  the  doubtful  experiment  to  be  resorted 

224 


CLEVELAND  LAW  REPORTER.  133 

Clements  v.  Baldwin  Quarry  Co.  Vol.  I. 

to  of  giving  parol  evidence  of  conversations  between  parties  while 
they  were  negotiating  the  contract  to  be  applied  so  broadly  as  to  the 
language  of  the  contract,  as  distinguished  from  the  explanation  of 
a  particular  word  in  the  contract,  and  we  think  that  the  limitation 
there  imposed  was  one  which  necessarily  must  be  imposed.  To 
hold  otherwise,  would  be  to  allow  parties  who  have  been  negotiat- 
ing a  considerable  time  in  regard  to  a  matter,  and  have  finally  set- 
tled upon  a  contract  which  they  have  reduced  to  writing — it  would 
be  allowing  all  these  conversations,  and  perhaps  conversations  that 
would  indicate  in  law  a  contract  which  had  been  refused  by  the 
parties,  to  overrule  contract  which  they  had  actually  made  and 
agreed  upon — made  up  and  signed  between  them — made  and  adopted 
as  their  contract. 

This  case  in  the  18th  Vermont,  is  a  case  where  the  oil  that  was 
spoken  of  by  the  parties  was  winter  strained  lamp  oil,  and  the  ques- 
tion was  whether  that  meant  sperm  winter  strained  oil,  or  whether 
it  meant  whale  winter  strained  oil.  It  was  lamp  oil 
in  either  case,  and  the  question  was  whether  it  was  better  qual- 
ity of  sperm  winter  strained  lamp  oil,  or  that  secondary  quality  of 
whale  winter  strained  lamp  oil;  and  the  court  there,  for  the  pur- 
pose of  showing  the  quality  which  the  parties  understood  by  the 
term,  allowed  parol  evidence  of  what  was  said  between  the  parties 
at  the  time  of  making  the  contract  to  be  given  in  evidence  for  the 
purpose  of  showing  the  meaning  which  they  attached  to  that  de- 
scription of  the  article. 

Applying  the  doctrine  in  that  case  to  this,  (and  we  are  unable 
to  distinguish  clearly  between  that  case  and  the  one  at  bar,  re-en- 
forced as  it  is  by  the  opinion  of  Judge  Story),  we  think  the  court  be- 
low erred  in  refusing  in  this  case  to  allow  the  party  to  prove,  by  the 
attorney  who  was  employed  to  draft  the  contract  between  the  parties, 
what  the  written  instructions  which  the  parties  themselves  left 
with  him  were,  and  what  the  conversations  in  regard  to  it  were  that 
were  had  in  the  presence  of  the  attorney,  between  the  parties  to  the 
contract,  at  the  time  of  making  the  contract. 

We  think,  therefore,  although  we  feel  great  hesitation  in  decid- 
ing this  case  with  so  little  opportunity  for  examination  that  the 
case  is  more  nearly  like  that  in  the  18th  Vermont  and  in  Story's 
Reports,  and  must  be  assimilated  to  those  cases,  and  that  this  testi- 
mony should  have  been  admitted  upon  the  trial  of  the  case.  As  at 
present  advised,  then,  we  will  reverse  this  case. 

J.  K.  Hord  for  plaintiff :  S.  J.  Andrews,  and  E.  J.  Estep  for 
defendant. 
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BILLS  AND  NOTES— INSURANCE. 

[Cuyahoga  Common  Pleas,  May  Term,  1878.] 

American  Ins.  Co.  v.  Harry  Sorter  et  ai,. 

1.  A  note  given  by  the  trustees  of  a  church  to  pay  for  insurance  premiums  on 

the  church  and  signed  by  them  with  their  own  names  "as  trustees/'  the 
association  not  being  named,  binds  the  trustees  personally. 

2.  Where  a  premium  note  provides  that  the  charter  of  the  company  is  part  of 

the  contract,  and  the  charter  provides  that  the  company  should  not  be 
liable  while  an  installment  of  the  premium  note  is  overdue,  is  no  defense 
to  an  action  on  the  note,  and  the  liability  of  the  maker  of  the  note  re- 
mains the  same. 

3.  A  statement  of  an  agent  of  the  company  that  a  policy  which  is  for  a  certain 

number  of  years,  is  a  policy  from  year  to  year,  and  can  be  terminated  by 
the  refusal  to  pay  installments  on  the  premium  note,  is  a  mere  opinion 
and  no  defense  to  an  action  on  the  note. 

Hamilton,  J. 

This  action  was  brought  originally  before  a  justice  of  the 
peace,  and  comes  into  this  court  by  appeal.  There  are  five  or  six 
defendants.  The  petition  avers  that  they  executed  and  delivered 
a  certain  promissory  note,  which  is  termed  an  installment  note; 
that  it  was  given  for  a  premium  upon  a  policy  of  fire  insurance; 
that  the  plaintiff  insured  the  property  of  the  defendants  for  a  pe- 
riod of  five  years;  that  the  first  installment  was  paid  in  cash  the  first 
year,  and  that  for  the  other  installments  the  promissory  note  sued 
upon  in  this  action  was  given  payable  in  yearly  installments*  The 
petition  sets  out  the  various  provisions  of  the  charter  which,  it  is 
said,  was  made  a  part  of  the  contract  by  a  reference  to  it  in  the  pol- 
icy of  insurance.  One  of  its  provisions  is,  that  in  case  any  install- 
ment (as  provided  for  in  this  promissory  note)  should  not  be  paid 
within  thirty  days  after  it  became  due  and  after  notice  given  by 
the  insurance  company  that  hereafter  while  the  note  or  installment 
thus  in  default  remained  unpaid  the  insurance  company  should  not 
be  liabte  for  any  loss  that  might  occur  under  the  policy;  but  that 
upon  payment  of  the  amount  thus  in  default,  then  it  should  be  re- 
vived and  be  in  full  force,  and  the  company  should  be  liable  for  any 
loss  occurring.  The  petition  sets  out  in  detail  all  of  the  provisions 
in  reference  to  that  matter. 

The  first  defense  of  the  answer  is  that  the  defendants  did  not 
execute  this  note  as  individuals,  but  as  trustees  of  the  First  Metho- 
dist Episcopal  Church  of  Mayfield,  and  that  the  policy  was  for  the 
insurance  of  church  property  and  they  deny  all  the  averments  of 
the  petition  that  differ  from  this  statement  thus  made.  They  say 
that  they  signed  and  delivered  the  said  note  as  trustees  and  not  as 
individuals,  and  did  not  execute  the  said  note  in  any  other  capacity 
than  as  such  trustees. 

For  a  second  defense,  they  say  that  by  the  terms  of  the  said 
policy,  the  same  became  null  and  void  at  the  end  of  thirty  days 
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from  the  first  day  of  January,  1875,  and  has  not  been  in  force  since, 
and  that  this  note  having  been  given  in  consideration  of  this  pol- 
icy, and  the  policy  itself  having  lapsed,  that  the  note  for  these 
installments  is  entirely  without  consideration;  that  the  policy  be- 
came null  and  void  by  its  terms,  and  certainly  did  not  continue  in 
force  longer  than  30  days  after  they  had  received  notice  of  the  de- 
fault; and  they  tendered  two  dollars,  which  they  think  is  sufficient 
to  meet  their  liability  for  the  thirty  days  it  continued  in  force  after 
they  had  notice  of  its  default. 

For  a  third  defense,  they  say  that  the  agent  of  the  plaintiff,  at 
the  time  the  policy  was  given,  represented  to  them  that  all  the 
policy  or  note  meant  was  that  it  insured  the  property  from  year  to 
year;  and  if  at  the  end  of  the  first  year  they  did  not  wish  to  keep 
up  the  policy,  they  could  simply  refuse  to  pay  and  the  policy  would 
lapse;  that  it  was  optional  with  them  to  continue  it  in  force  or  not 
after  the  first  year. 

To  these  three  defenses  a  demurrer  is  interposed,  upon  the 
ground  that  they  do  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  The  note  itself  not  having  been  sent  out,  we  are  to 
gather  from  the  averments  of  the  petition  and  answer  what  it  was. 
The  petition  sets  out  that  these  individuals,  naming  them,  executed 
and  delivered  for  a  valuable  consideration,  a  certain  promissory 
note,  whereby  they  promised  to  pay  these  sums;  that  they  failed 
so  to  do,  and  are  therefore  liable  for  the  amount  of  the  note.  The 
defendants  say  they  signed  and  delivered  this  note  as  trustees  of 
the  church,  and  not  as  individuals.  Whether  the  averment  is  in- 
tended to  mean  that  they  were  simply  acting  as  trustees  when  they 
did  it,  or  whether  they  signed  it  as  trustees  is  not  quite  clear. 
Now,  we  will  suppose  they  averred  that  they  were  acting  as  trus- 
tees, and  that  they  signed  it  as  trustees,  still  we  think  it  consti- 
tutes no  defense. 

There  is  no  averment  in  the  answer  that  there  was  any  attempt 
to  make  it  the  note  of  the  association.  It  is  set  out  specifically  in 
the  answer  that  this  church  was  not  a  corporate  body,  but  was  sim- 
ply an  association.  We  think  the  name  of  the  real  party  in  inter- 
est, as  they  claim  the  church  to  *be,  not  being  set  out  in  the  .«. 
note  itself,  the  words  "as  trustees"  would  be  simply  descrip- 
tive of  the  parties,  and  that  the  instrument  must  be  construed  as 
the  individual  note  of  the  parties.  We  think  the  demurrer  should 
be  sustained  as  to  that  defense. 

As  to  the  second  defense,  it  is  contended  that,  by  the  terms  of 
the  policy  itself,  it  became  void  because  of  the  non-payment  of  this 
installment  as  it  fell  due.  It  is  expressly  set  out  in  the  petition  that 
it  simply  became  lapsed  for  the  time  being — as  long  as  they  failed 
to  pay  there  should  be  no  liability  for  loss  on  the  part  of  the  plain- 
tiff, and  while  that  default  continued;  but  upon  payment  of  the 
money,  then  for  any  loss  that  might  occur  thereafter,  they  should 
be  liable,  the  policy  being  in  full  force. 
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The  theory  of  the  defense  is,  that  the  default  taking  place,  the 
policy  became  absolutely  void,  and,  therefore,  that  there  was  no 
consideration  for  the  payment  of  the  installments  provided  for  in 
the  note;  but  we  think  that  is  not  sustained  by  the  averments  of  the 
petition  and  answer,  and  that  it  is  perfectly  competent  for  these 
parties  to  contract  that  in  case  of  failure  to  pay  any  installment  of 
the  premium,  it  should  suspend  the  right  of  recovery  lor  the  loss 
happening  while  the  failure  to  pay  continued.  We  think,  therefore, 
the  second  ground  of  defense  constitutes  no  defense  to  this  action; 
and  as  to  the  third  ground  of  defense,  it  is  averred  that  the  agent 
expressed  an  opinion  as  to  the  liability  created  by  the  taking  of 
the  policy  and  the  giving  of  the  notes.  There  is  no  averment  that 
he  intended  to  make  any  misrepresentations,  or  that  what  he  said 
was  other  than  an  honest  expression  of  opinion.  We  think  there 
is  not  enough  in  the  answer,  taken  as  a  whole,  to  constitute  a  de- 
fense, and  the  demurrer  is  sustained. 

Prentiss  &  Vorce  for  plaintiff;  J.  B.  Fraser  for  defendant. 


PLEADING— FIRE  INSURANCE. 

[Cuyahoga  Common  Pleas,  May  Term,  1878.] 
flGNACK   MlNERICK  V.   PEOPLES'  MUTUAL  FlRE   INS.   Co. 

An  action  on  a  policy  of  insurance,  in  which  the  petition  avers  that  the  prem- 
ises were  destroyed  by  fire,  etc.,  but  which  does  not  affirmatively  show 
that  the  action  was  brought  within  the  time  stipulated  in  the  policy  of  in- 
surance, and  there  being  no  excuse  alleged,  the  petition  is  defective,  and 
demurrable. 

Hamilton,  J. 

This  is  an  action  on  a  fire  insurance  policy.  The  petition 
avers  that  premises  were  destoryed  by  fire  and  that  plaintiff  has 
sustained  damage  in  the  sum  of  the  policy  and  has  observed  all  the 
conditions  of  the  policy.  Demurrer  on  the  ground  of  want  of  ju- 
risdiction, which  was  overruled,  and  on  the  ground  that  the  petition 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action.  The 
policy  provides  that  no  suit  for  the  recovery  of  any  claim  shall  be 
sustainable  unless  the  same  shall  be  commenced  within  twelve 
months  next  after  the  loss  shall  occur,  and  should  a  suit  be  so 
commenced  after  the  lapse  of  said  time,  the  lapse  of  time  shall  be 
taken  and  deemed  as  conclusive  evidence  against  the  validity  of 
such  claim,  notwithstanding  statute  of  limitations  to  the  contrary, 
and  it  affirmatively  appears  that  the  action  was  not  brought  within 
twelve  months,  and  no  excuse  being  alleged,  the  petition  is  defect- 
ive, and  the  demurrer  is  sustained. 

Peter  Zucker  for  plaintiff;  A.  T.  Brewer  for  defendant. 

tSee  1  Cleveland,  217. 
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*EQUITABLE  ASSIGNMENT.  139 

[Cuyahoga  Common  Pleas,  May  Term,  1878.] 

The  National  City  Bank  v.  George  W.  Gardner  et  al. 

Where  a  creditor  drew  a  draft  for  the  whole  amount  of  the  indebtedness  due 
him  by  the  drawee,  and-  assigned  the  draft  to  plaintiff,  and  the  drawee 
afterwards  in  ignorance  of  a  draft  having  been  drawn  on  him,  forwards  a 
check  to  the  creditor,  who  collects  and  deposits  it  to  his  own  credit,  and 
afterwards  makes  an  assignment  for  benefit  of  creditors,  such  unaccepted 
draft  is  an  equitable  assignment  of  the  fund,  and  plaintiff  is  entitled  to 
the  deposit  in  the  bank,  being  the  proceeds  of  the  fund. 

Hamilton,  J. 

•  It  is  averred  in  the  petition  in  this  case  that  on  or  about 
the  8th  day  of  November,  1877,  for  a  valuable  consideration  paid  to 
them,  the  Harvey  Brothers,  in  this  city,  drew  a  draft  upon  Bur- 
bank  &  Co.,  located  in  the  state  of  Pennsylvania;  that  at  that  time 
Burbank  &  Co.  were  indebted  to  Harvey  Brothers  to  the  amount  of 
this  draft,  and  that  for  this  valuable  consideration  thus  received 
they  drew  this  draft  for  the  entire  amount  of  the  ^indebted-  I4fl 
ness  of  Burbank  &  Co.  to  Harvey  Brothers;  that  on  the  10th 
of  November  following,  being  some  two  days  later,  Burbank  & 
Co.,  without  notice  of  the  existence  of  this  draft,  sent  a  check  to 
Harvey  Brothers  in  payment  of  their  indebtedness;  that  that 
check  was  placed  by  Harvey  Brothers,  when  they  received  it,  in  the 
Merchant's  National  Bank  of  this  city;  that  it  was  simply  placed 
there  for  the  purpose  of  collection,  and  to  be  passed  to  the  creait  of 
the  Harvey  Brothers;  that  on  the  15th  of  November  following, 
they  made  an  assignment  to  Samuel  E.  Williamson,  in  trust,  for 
the  benefit  of  their  creditors;  that  he  continued  in  the  execution 
of  his  trust  until  about  the  11th  of  January,  1878,  following;  that 
he  then  resigned  his  trust,  and  that  Gardiner  and  Apt  were  ap- 
pointed in  his  place  as  such  trustees  of  Harvey  Brothers  for  the 
benefit  of  creditors;  that  the  fund  still  either  remains  in  the  Mer- 
chants National  Bank  on  deposit  to  the  credit  of  the  Harvev  Broth- 
ers or  has  been  drawn  out  by  these  assignees,  Gardner  and  Apt. 
Gardner  and  Apt  and  the  Merchant's  National  Bank  are,  therefore, 
made  defendants  in  this  action;  and  it  is  claimed  that  by  virtue  of 
this  transaction,  they  became  the  assignees  of  the  funds  in  the 
hands  of  Burbank  &  Co.,  and,  therefore,  asked  that  whoever  may 
have  the  funds  be  ordered  to  pay  into  court  for  its  benefit  the 
amount  of  this  draft.  A  demurrer  is  interposed  to  this  petition  by 
the  assignees  of  Harvey  Brothers,  upon  the  ground  that  the  peti- 
tion does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
It  is  said  in  support  of  the  demurrer,  that  while  it  may  be  conceded 
that  a  draft  upon  a  particular  fund,  the  fund  being  designated,  op- 
erates as  an  equitable  assignment  of  the  fund,  yet,  they  deny  that 
a  draft  drawn  upon  a  general  creditor  without  specifying  the  fund 
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operates  as  an  assignment.  It  will  be  noticed  that  there  has  been 
no  acceptance  of  this  draft;  that  before  the  draft  reached  Burbank 
&  Co.,  they  had  sent  the  check  to  Harvey  Brothers  in  payment  of 
the  claim.  So  that  it  presents  the  question  whether,  under  those 
circumstances,  there  was  an  equitable  assignment  of  this  fund  so  as 
to  entitle  this  plaintiff  to  the  fund  against  the  general  creditors  of 
Harvey  Brothers,  represented  by  these  assignees. 

Now,  we  will  suppose  that  this  money  had  not  been  paid  at  all; 
that  it  was  still  in  the  hands  of  Burbank  &  Co.,  with  notice  to 
them  of  the  existence  of  this  draft,  and  with  notice  also  of  the  fact 
that  there  had  been  an  assignment  to  these  assignees,  and  Burbank 
&  Co.,  not  knowing  to  whom  to  pay  it,  was  here  before  this  court, 
by  way  of  a  bill  of  interpleader,  asking  the  court  to  determine  to 
whom  this  fund  belonged.  It  seems  to  me  that  the  fact  that  it  had 
been  paid  to  Harvey  Brothers,  and  by  them  deposited  to  their 
credit,  and  thus  coming  to  the  hands  of  the  assignees,  cannot  alter 
the  question.  How,  then,  would  the  case  stand  if  we  were  consid- 
ering a  bill  of  interpleader  of  this  kind?  It  seems  to  the  court 
that  honesty  and  fair  dealing  should  have  required  at  the  hands  of 
Harvey  Brothers  upon  the  receipt  of  that  check  from  Burbank  & 
Co.,  to  have  immediately  paid  the  amount  upon  its  receipt  to  the 
plaintiff  in  this  case,  it  having  drawn  for  the  full  amount  of  the 
claim  upon  them,  and  that,  as  between  the  drawer  of  that  draft,  to 
wit,  the  Harvey  Brothers  and  the  payee,  the  plaintiff  in  this  action, 
there  would  have  been  an  equitable  assignment  of  the  claim;  and 
it  does  not  seem  to  the  court  that  there  is  anything  in  the  fact  that 
there  has  been  a  subsequent  assignment  to  assignees  for  the  benefit 
of  all  the  creditors,  to  take  it  out  of  this  rule,  and  it  would  stand 
thus:  That  the  plaintiff  in  the  case  had  taken  an  assignment  of 
the  fund,  if  we  were  to  regard  it  as  an  equitable  assignment,  and 
we  think  it  is  to  be  so  regarded,  because  while  the  p1aintiff  when  it 
took  this  draft  had  the  individual  liability  of  Harvey  Brothers  as 
well  as  this  fund  to  go  upon,  yet  we  think  it  trusted  and  must  have 
trusted  to  the  individual  liability  of  Harvey  Erothers  and  to  the 
faith  and  credit  of  this  fund  that  was  in  the  hands  of  Burbank  & 
Co.,  while,  on  the  other  hand,  these  assignees  simply  stand  in  the 
shoes  of  the  Harvey  Brothers.  We  think  that  equity  and  good 
conscience  required  of  the  Harvey  Brothers  to  pay  over  this  fund, 
and  no  other  rights  having  intervened,  which  we  think  should  take 
precedence  here,  that  equity  requires  that  this  be  regarded  as  an 
equitable  assignment,  and  that  the  proceeds  of  the  check  be  paid 
over  to  these  plaintiffs.  I  am  perfectly  aware  that  there  is  very 
much  conflict  in  the  authorities  upon  this  question,  but  the  conflict, 
it  seems  to  me,  arises  mainly  out  of  the  question  of  the  legal  right 
to  sue  at  law,  rather  than  in  equity,  and  that  wherever  the  case 
can  be  brought  to  the  conscience  of  a  court  of  equity,  then  this 
rule  of  equitable  assignment,  in  cases  of  this  character,  should  pre- 
vail.    The  demurrer  will  be  overruled. 

Grannis  &  Griswold  for  plaintiff;  Ranneys  for  defendants. 
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ATTACHMENT— EXEMPTION. 

[Cuyahoga  Common  Pleas,  May  Term,  1878.] 

Charles  Wright,  Pltf.  in  Error,  v.  J.  W.  Ball,  Deft,  in 

Error. 

A  man  not  living  with  his  wife  and  children  and  not  contributing  to  their 
support,  but  has  another  woman  whom  he  claims  to  be  his  wife  living  in 
another  state,  who  has  children  by  another  man,  cannot  hold  his  wages 
exempt  from  attachment  as  being  necessary  for  the  support  of  his  family. 

Hamilton,  J. 

This  action  was  brought  originally  before  a  justice  of  the 
peace.  An  attachment  was  issued  against  the  defendant  in  the  case, 
and  certain  wages  of  the  defendant  in  the  hands  of  the  Cleveland 
Rolling  Mill  Company  were  garnisheed.  A  motion  was  made  to 
discharge  the  attachment  below,  and  was  overruled  and  a  judgment 
was  rendered  against  the  defendant.  A  motion  is  now  made  in  this 
court  to  dismiss  the  petition,  because  they  say  there  is  no  sufficient 
bill  of  exceptions — that  there  is  no  bill  of  exceptions.  There  is  a 
bill  of  exceptions  set  out  here,  and  it  would  appear  from  the  trans- 
cript that  the  case  was  tried  on  the  26th  day  of  April,  and  a  judg- 
ment taken  against  him  in  the  main  action  and  also  holding  the  at- 
tachment; that  he  took  exceptions  to  the  ruling  of  the  court  upon 
the  motion,  and  that  the  27th  day  of  April,  the  day  following  was 
fixed  for  him  to  file  and  perfect  his  bill  of  exceptions.  On  the  fol- 
lowing day  he  appeared  in  court,  but  counsel  could  not  agree  upon 
the  bill  of  exceptions,  and  the  justice  refused  to  sign  it  because  it 
was  not  correct;  that  the  case  then  went  along  until  the  first  day  of 
May  following;  and  a  bill  of  exceptions  that  was  in  accordance 
with  the  facts,  as  the  justice  thought,  was  then  signed  and  per- 
fected. It  was  made  a  part  of  the  transcript  and  a  part  of  the  rec- 
ord in  the  case,  and  it  is  conceded  to  be  here  in  full.  It  is  said 
that  under  the  provisions  of  the  statute,  when  a  day  was  fixed,  to 
wit,  the  following  day,  the  27th  day  of  April,  that  was  the  time 
and  the  only  time  in  which  a  bill  of  exceptions  could  be  taken,  the 
language  of  the  statute  being,  that  when  either  party  during  the 
trial  of  the  case  before  a  justice  of  the  peace,  desires  further  time 
in  which  to  perfect  his  bill  of  exceptions,  the  court  shall  fix  the 
time  at  which  the  bill  of  exceptions  shall  be  signed,  and  that  time 
could  not  be  beyond  five  days  from  the  day  of  the  trial.  It  is  con- 
tended that  this  is  a  provision  that  is  imperative,  and  that  it  cannot 
be  fixed  for  a  longer  time;  the  justice  having  exercised  his  discre- 
tion allowing  them  time  and  fixing  the  time  that  no  other  time  can 
be  accepted  as  the  time  for  perfecting  the  bill  of  exceptions.  The 
case  is  also  submitted  upon  its  merits.  The  question  as  to  whether 
the  bill  of  exceptions  was  properly  taken  or  not,  I  do  not  find  it 
necessary  to  determine,  *because  upon  examination  of  the  ... 
case,  I  am  satisfied  that  the  judgment  should  be  affirmed.    It 
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would  seem  that  the  defendant  claims  that  the  attachment  should 
have  been  dissolved  upon  the  ground  that  the  funds  were  necessary 
for  the  support  of  his  wife  and  children.  It  clearly  appears  from 
the  evidence  before  the  court  that  he  was  married  some  years  ago 
and  has  a  wife  and  five  children  now  residing  in  Canada,  but  to 
whom  he  gives  no  support  whatever,  and  has  not  for  years,  and 
that  he  has  another  woman  whom  he  claims  to  be  his  wife,  living 
in  Pittsburg,  who  has  two  children  by  another  man. 

Now,  I  hardly  think  he  comes  within  the  provision  of  the  stat- 
ute exempting  a  man  in  his  family  relations,  and  the  judgment 
below  is  affirmed. 

Benjamin  for  plaintiff;  Schindler  for  defendant. 


BILLS  AND  NOTES— PLEADING. 

[Cuyahoga  Common  Pleas,  May  Term,  1878.] 

Jacob  Wisenogle  v.  Lansing  E.  Powers  et  al. 

1.  In  an  action  on  a  note  and  to  foreclose  a  mortgage,  showing  that  plaintiff 

became  owner  long  before  maturity,  an  answer  setting  up  fraud  and  want 
of  consideration  without  averring  knowledge  on  the  part  of  plaintiff 
thereof  is  demurrable. 

2.  Merely  numbering  the  paragraphs  of  an  answer  is  not  good  practice,  and  is 

not  the  proper  way  to  separately  state  and  number  the  defenses. 

Hamilton,  J. 

This  is  an  action  brought  upon  a  promissory  note,  and  to  fore- 
close a  mortgage  secured  thereby.  The  defendant,  in  his  first 
ground  of  defense,  sets  up  that  the  note  was  procured  by  fraud  and 
was  without  consideration.  But  it  appears  from  the  petition  that 
the  note  was  transferred  long  before  due;  and  there  is  no  averment 
in  the  first  defense  of  the  answer  of  knowledge  on  the  part  of  the 
plaintiff  of  the  existence  of  this  fraud,  or  of  the  want  of  consider- 
ation. A  demurrer  is  interposed  to  the  first  defenses,  and  is  well 
taken.  The  only  difficulty  that  the  court  has  found  in  the  matter  is 
that  the  answer  sets  up  several  defenses,  and  paragraphs  are  num- 
bered as  though  they  were  separate  defenses  in  the  case.  It  says: 
"The  defendant  for  answer  to  plaintiff's  petition,  says" — and  op- 
posite upon  the  margin  is  the  figure  1.  Then  follows:  "And  de- 
fendant further  says" — and  on  the  margin  opposite  that  is  the  fig- 
ure 2.  The  difficulty  is  in  seeing  that  these  are  separate  defenses; 
yet,  it  would  seem,  by  an  inspection  of  the  papers,  that  a  motion 
was  heretofore  made  to  have  the  defendant  separately  state  and 
number  his  defenses,  which  was  sustained.  In  compliance,  seem- 
ingly, with  that  order  of  the  court,  he  filed  this  amended  answer, 
I  think  he  may  then  be  regarded  as  treating  this  as  his  first  defense. 
The  plaintiff  seems  to  have  so  treated  it,  and  perhaps  the  court 
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ought  to  so  treat  it.  Yet,  the  court  does  not  desire  to  establish 
the  precedent  that  the  mere  numbering  of  the  paragraphs  is  a  num- 
bering of  the  defenses  of  an  answer. 

The  demurrer  to  the  first  defense  is  sustained. 

J.  S.  Grannis  for  plaintiff;  Canfield  for  Powers. 


APPEAL  BONDS  -PLEADING. 

[Cuyahoga  Common  Pleas,  May  Term,  1878.] 

M.  M.  Safford  v.  George  W.  Merrell. 

A  petition  on  an  appeal'bond  is  not  open  to  a  motion  to  make  the  petition 
more  definite  and  certain  by  attaching  a  copy  of  the  bond,  for  the  bond  is 
no  part  of  the  petition ;  the  motion  should  be  to  require  a  copy  of  the 
bond  to  be  attached. 

This  was  an  action  founded  upon  an  appeal  bond.  A  motion 
was  made  to  make  the  petition  more  definite  and  certain  by  attach- 
ing a  copy  of  the  bond  to  the  petition. 

The  motion,  by  the  court,  Hamilton,  J.,  was  overruled,  on  the 
ground,  that  under  section  117  of  the  code,  the  bond  is  no  part  of 
the  petition;  and  the  motion  properly  should  have  been  to.  require 
a  copy  of  the  bond  to  be  attached  to  the  petition. 

P.  P.  for  plaintiff;  Hord,  Dawley  &  H.  for  defendant. 
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*  [Hamilton  District  Court,  1878.] 

J.  G.  Murdock  &  Co.  v.  The  National  Tube  Works  Co. 

For  opinion  in  this  case  see  3  B.,  409. 


[Hamilton  District  Court,  1878.] 

Harding  Johnson  v.  The  College  Hill  Narrow  Gauge 
Railroad  Co. 

For  opinion  in  this  case  see  3  B.,  410. 


ACCOUNT. 

[Cuyahoga  Common  Pleas,  May  Term,  1878.] 

J.  H.  Beck  v.  A.  J.  Ball. 

A  petition  on  an  account  giving  a  copy  of  the  account  but  not  averring  what 
is  due  or  what  plaintiff  claims,  is  not  a  compliance  with  section  122  of  the 
code,  (J5086  Rev.  Stat.),  and  is  demurrable. 

Hamilton,  J. 

The  petition  in   this    case    contains    two    causes  of    action; 
and  to  the  first  cause  of  action,  a  demurrer  is  filed  by  the  defend- 
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ant,  upon  the  ground  that  it  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  first  clause  is  so  brief  tt hat  I  will 
read  it:  "The  plaintiff,  J.  H.  Beck,  says  that  his  first  cause  of 
action  against  said  defendant,  A.  J.  Ball,  is  based  on  an  account, 
of  which  the  following  is  a  copy,  to  wit:" — (Then  follows  the  ac- 
count.)— "  All  which  sum  is  now  due  and  unpaid, with  interest  there- 
on from  May  2,  1878.' ' 

It  is  objected  that  there  is  in  this  no  compliance  with  section 
122,  inasmuch  as  there  is  no  statement  that  there  is  anything  due 
from  the  defendant  to  the  plain  tiff,  or  anything  which  he  claims; 
neither  is  there  any  promise  to  pay  set  out  in  terms,  nor  any  aver- 
ment that  the  property  was  delivered  upon  request;  so  that  it  is  a 
case  without  a  statement  of  a  consideration,  .without  a  statement 
j4g  *that  the  property  was  delivered  on  request  of  the  defendant 
without  any  averment  of  a  promise  to  pay. 

We  think,  if  the  brief  method  of  section  122  is  to  be  adopted, 
there  must  be  a  substantial  compliance  with  it.  It  is  laid  down  by 
the  authorities,  clearly  we  think,  that  those  brief  statements  and 
averments  are,  by  force  of  the  statute,  made  equivalent  to  an  ex- 
press declaration  of  a  promise  to  pay  and  of  consideration,  or  that 
the  material  was  had  at  the  request  of  the  defendant,  and  delivered 
by  the  plaintiff  at  his  request.  All  these  averments  are  included 
in  this  brief  method  of  pleading;  and  they  are  so  included  by  force 
of  the  statute,  and  take  the  place  of  the  express  averments  which 
were  always  necessary  under  the  old  form  of  pleading.  We  think 
there  must,  therefore,  be  a  substantial  compliance  with  the  section, 
in  order  to  make  it  have  the  effect  which  the  statute  says  it  may 
have. 

The  demurrer  will  be  sustained. 


PLEADING. 

[Cuyahoga  Common  Pleas,  May  Term,  1878.] 

Anonymous. 

A  petition  by  a  son,  a  minor,  against  his  father,  who  as  his  guardian,  had 
made  a  pretended  sale  and  got  the  property  himself,  is  not  open  to  a  mo- 
tion to  compel  plaintiff  to  state  when  he, became  of  age,  so  that  the  appli- 
cability of  the  statute  of  limitations  may  be  known,  for  such  date  pertains 
only  to  the  defense  and  not  to  the  plaintiffs  case. 

Hamilton,  J. 

The  petition  in  this  case  avers  that,  some  eighteen  years  ago, 

when  the  plaintiff  was  a  minor,  the  defendant,  John  D- ,  who 

was  his  lather,  was  the  guardian  of  his  person  and  estate;  that,  at 
that  time,  the  plaintiff  was  possessed  of  a  certain  piece  of  land, 
describing  it;  and  that  the  defendant,  as  such  guardian,  upon  an 
application  to  the  probate  court,  procured  an  order  of  sale;  that  the 
premises  were   sold,  and   a  confirmation  had.     The  plaintiff  says 

234 


CLEVELAND  LAW  REPORTER.  148 

Tousley  v.  Schwind  et  al.  Vol.  I. 

that  they  were  sold  to  one  George ,  a  brother  of  the  defendant 

and  an  uncle  of  this  plaintiff  for  the  sum  of  $200,00;  that  there 
was  no  money  actually  passed  between  the  parties  at  all;  and  that 
subsequently  the  defendant  procured  a  conveyance  to  himself  from 
his  brother  to  whom  the  land  was  ostensibly  sold,  and  some  years 
afterwards  sold  it  to  another  party  for  the  sum  of  $500.00.  He, 
therefore,  asks  him  to  account  for  the  proceeds  of  this  sale,  and 
asks  a  judgment  for  $500.00  with  interest. 

A  motion  is  made  by  the  defendant,  asking  that  the  plaintiff 
be  required  to  make  his  petition  more  definite  and  certain  by  set- 
ting out  at  what  time  he  became  of  age,  averring  that  it  becomes 
important  to  the  defendant  to  know,  so  as  to  know  whether  the 
statute  of  limitations  will  run  against  the  plaintiff's  claims. 

We  do  not  think  this  motion  is  well  taken.  We  think  the 
precise  nature  of  the  plaintiff's  claim  is  entirely  apparent  upon  the 
face  of  the  petition.  To  set  out  more  is  not  necessary  in  ordtr  to 
maintain  the  plaintiff's  case  at  all;  but  it  is  simply  necessary  as  they 
claim,  to  apprise  them  of  some  fact  pertaining  to  their  defense. 
We  do  not  think  this  is  a  case  that  requires  the  petition  to  be  made 
more  definite  and  certain  in  that  particular.  Besides,  it  would 
seem  to  the  court  that  the  defendant,  being  the  father  of  this  plain- 
tiff, would  have  as  much  knowledge  upon  the  subject  of  the  age  of 
the  child  as  the  child  himself. 

The  motion  will  be  overruled. 


BILLS  AND  NOTES. 

[Cuyahoga  Common  Pleas,  May  Term,  1878.] 

Wm.  V.  Tousley  v.  J.  J.  Schwind,  R.  A.  Davidson  and  John 

J.  Wightman. 

A  petition  on  a  promissory  note  against  the  maker  and  indorser,  which  con- 
tains no  averment  of  protest,  or  that  the  indorser  had  notice  of  protest  or 
of  payment,  is  demurrable  by  the  indorser. 

This  was  an  action  on  a  promissory  note  made  by  J.  J.  Schwind 
and  indorsed  by  the  other  defendants;  and  the  plaintiff  claimed 
there  was  due  to  him  upon  the  note,  from  these  parties  in  their  re- 
spective capacities  of  maker  and  indorsers,  a  certain  sum  from  a 
certain  date,  to  which  time  the  payment  of  the  note  had  been  ex- 
tended. A  demurrer  was  interposed  by  the  defendants,  Davidson 
and  Wightman,  on  the  ground  that  the  petition  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

The  court,  Hamilton,  J.,  held  that,  inasmuch  as  the  petition 
contained  no  averment  that  the  note  was  ever  protested,  or  that  the 
indorser  had  notice  of  any  protest  or  want  of  payment,  the  de- 
murrer was  well  taken. 
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PAROL  LEASE. 

[Cuyahoga  Common  Pleas,  May  Term,  1878.] 

Lester  Miller  and  Francis  W.  Miller  v.  David  Caskey  and 

S.  Loenburg. 

An  action  for  rent  on  a  parol  lease  "whereby  defendants  became  possessed  of 
the  whole  of  said  terms,"  and  paid  the  first  month's  rent  in  advance,  is 
not  open  to  the  objection  to  make  more  definite  and  certain,  by  stating 
whether  defendants  ever  took  possession  under  the  lease. 

Hamilton,  J. 

This  action  was  originally  brought  before  a  justice  of  the  peace, 
and  was  appealed  to  this  court.  The  averments  of  the  petition 
are,  that  these  plaintiffs  were  the  owners  of  a  certain  block  on 
Water  street  in  this  city  at  a  certain  date,  and  that,  at  that  time 
they  made  a  lease  by  parol  of  certain  portions  of  the  block  to 
these  defendants,  which  was  to  continue  for  one  year,  beginning  on 
the  day  following  the  making  of  the  lease  "whereby  the  defend- 
ants became  possessed  thereof  for  the  whole  of  said  term ; ' '  that 
the  defendants  have  paid  the  first  month's  installment  of  rent  in  ad- 
vance, as  stipulated  by  the  terms  of  the  lease;  and  they,  therefore, 
ask  judgment. 

A  motion  is  made  by  the  defendants  to  make  the  petition  more 
definite  and  certain,  by  stating  whether  the  defendants  ever  took  or 
held  possession  under  the  parol  lease  set  forth  in  petition.  The 
point  is  that  the  lease  being  by  parol  and  relating  to  an  interest  in 
real  estate,  unless  possession  was  taken  under  it,  it  is  within  the 
statute  of  frauds.  We  do  not  think  there  is  any  averment  in  this 
petition  showing  that  any  possession  was  ever  taken  under  this 
lease;  but  we  are  of  the  opinion  that  none  is  necessary  affirmatively 
in  the  petition.  It  was  held  in  the  7th  Ohio,  under  the  old  prac- 
tice, that  upon  a  petition  where  the  statute  of  frauds  affects  the 
contract,  it  is  not  necessary  in  the  declaration  to  set  out  the  fact, 
so  as  to  bring  it  within  the  exceptions  ol  the  statute  of  frauds; 
but  that,  where  a  plea  is  interposed  as  a  defense,  they  may  then  set 
out  all  the  facts  in  relation  to  it;  that,  if  they  did  not,  it  would  be 
liable  to  special  demurrer.  Under  our  practice  motions  take  the 
place  of  these  special  demurrers;  and  certainly,  if  it  was  unneces- 
sary under  the  old  form  of  practice  it  is  not  necessary  now.  There- 
fore, in  my  judgment,  where  a  contract  is  expressly  set  out,  and  a 
promise  is  made  to  pay  it  is  not  necessary  to  aver  that  possession 
was  taken  under  the  contract,  so  as  to  take  it  out  of  the  statute  of 
frauds.  That  is  a  matter  of  defense  which  can  be  set  up  by  the 
party. 

The  motion  will,  therefore,  be  overruled. 
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DIVORCE. 

[Cuyahoga  Common  Pleas,  May  Term,  1878.] 

t  Moses  W.  Dunbar  v.  Mary  Dunbar. 

1.  It  is  not  sufficient  to  constitute  gross  neglect  that  a  wife,  after  getting  all 

her  husband's  property,  under  a  promise  to  make  mutual  wills,  has  be- 
come insolent  and  abusive  and  refuses  to  cohabit  with  him  and  has  or- 
dered him  to  leave  the  house  and  finally  abandoned  him. 

2.  An  action  for  specific  performance  or  equitable  relief  under  a  promise  to 

make  mutual  wills,  and  an  action  for  gross  neglect  of  duty  in  getting  and 
retaining  all  of  the  husband's  property  in  reliance  on  such  promise,  and 
then  attempting  to  drive  him  out,  are  not  joinable  in  one  action. 

This  is  an  action  for  divorce  and  equitable  relief.  The  peti- 
tion states  that  the  plaintiff  at  the  time  of  his  marriage  to  the  de- 
fendant was  tl  e  owner  of  certain  real  estate  and  choses  in  action; 
also  that  the  defendant  was  the  owner  of  certain  real  estate  in  the 
city  of  Cleveland;  that  ab  )ut  ten  years  after  the  marriage  the  plain- 
tiff and  defendant  agreed  to  make  wills  by  the  terms  of  which  the 
husband  was  to  devise  all  his  property  to  the  wife  and  the  wife  to 
devise  all  her  property  to  the  husband;  that  in  pursuance  cf  this 
agreement  the  husband,  as  he  thereafter  from  time  to  time  acquired 
property,  caused  the  same  to  be  deeded  to  the  wife  in  trust;  that 
thereafter  the  wife  sold  her  real  estate  and  deposited  the  proceeds 
in  bank  to  her  own  account.  The  petition  then  proceeds  to  item- 
ize the  property  and  moneys  which  the  husband  from  time  to  time 
gave  to  the  wife  amounting  to  a  large  sum;  that  after  getting  pos- 
session of  this  money  and  property,  *under  said  agreement,  .  -a 
"the  said  Mary  Dunbar, wholly  disregarding  her  marital  duties 
toward  your  petitioner  became  insolent,  arrogant  and  dissolute  with 
his  said  money  and  property,"  and  demanded  that -husband  should 
take  into  the  family  and  support  a  son  who  was  "an  habitual 
drunkard  and  notorious  bummer;"  that  since  a  certain  date  the  de- 
fendant "has  determined  to  drive  the  plaintiff  from  his  home  and 
property;"  that  for  that  purpose  she  left  his  bed  and  refused  to 
sleep  or  cohabit  with  him,  ordered  the  plaintiff  to  leave  the  prem- 
ises, removed  his  bed  to  an  upper  apartment  of  the  house  without- 
giving  him  bed  clothing  sufficient  to  keep  him  comfortable,  refused 
to  wash  or  cook  for  him,  or  recognize  his  rights  in  the  property, 
"instigated  the  said  drunken  bully  to  insult,  assault  and  abuse"' 
him  for  weeks  when  he  visited  his  home  for  board  and  lodging; 
that  his  life  was  in  danger  on  such  occasions  if  the  said  son  hap- 
pened to  be  on  a  drunken  spree;  that  the  defendant  finally  aban- 
doned plaintiff  and  declared  she  would  never  live  with  him  again — 
"wherefore  your  petitioner  says  that  the  said  Mary  Dunbar  has 
been  guilty  of  gross  neglect  of  duty  toward  your  petitioner  in  the 
several  particulars  hereinbefore  mentioned." 


tAffirmed  by  the  supreme  court;  no  report;  8  B.,  287. 
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The  petition  then  proceeds  to  state,  in  substance,  that  the  de- 
fendant, after  getting  possession  of  plaintiff's  money  and  property, 
refused  to  make  a  will,  and  refused  to  give  the  plaintiff  the  care 
and  control  of  any  of  his  property;  that  said  property  was  given  to 
her  in  trust  during  the  natural  life  of  plaintiff,  and  that  the  posses- 
sion and  title  thereto  was  procured  from  the  plaintiff  by  the  defend- 
ant by  fraud;  that  the  plaintiff  is  entirely  destitute,  without  means 
on  which  to  subsist  and  clothe  himself;  that  he  owns  an  unproduc- 
tive interest  in  common  in  a  certain  piece  of  land,  which  is  mort- 
gaged, and  that  for  the  purpose  of  annoying  plaintiff  and  subjecting 
his  said  interest  to  sale,  the  said  defendant  "has  been  running 
large  bills  at  the  store,  and  procuring  the  same  to  be  charged  to 
your  petitioner. 

The  prayer  of  the  petition  asks  that  the  marriage  may  be  an- 
nulled, and  that  the  said  real  estate,  moneys,  etc.,  held  by  the  de- 
fendant may  be  declared  to  be  held  in  trust  and  that  the  defendant 
may  be  ordered  to  reconvey  the  same  to  the  petitioner  for  his  rea- 
sonable support,  and  for  such  other  relief  as  justice  and  equity 
may  require. 

To  this  petition  the  defendant  demurred  on  the  ground  that  it 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 

The  court,  Barber,  J.,  held  that  the  demurrer  was  well  taken; 
the  facts  stated  not  constituting  gross  neglect  of  duty  for  which 
a  divorce  should  be  granted.  As  to  the  equitable  relief  sought  the 
court  decided  that  it  could  not  be  granted  in  this  proceeding. 

Jackson  &  Stewart  for  plaintiff;  A.  T.  Brewer  for  defendant. 


PLEADING. 


[Cuyahoga  Common  Pleas,  May  Term,  1878.] 

Mrs.  V.  E.  Ambush  v.  Wm.  H.  Ford  et  al. 

A  motion  to  strike  out  part  of  an  answer,  and  part  of  the  matter  moved  to  be 
stricken  out  is  gooa,  the  motion  asks  too  much  and  will  be  overruled. 

Hamilton,  J. 

This  action  is  brought  into  this  court  by  appeal  from  the  jus- 
tice court,  and  was  an  action  in  replevin  against  W.  H.  Ford  and 
his  codefendant,  who  was  a  special  constable.  The  pleadings  in 
the  case  are  somewhat  anomalous,  and,  on  the  whole,  something  of 
a  legal  curiosity. 

The  petition  states  that  the  action  was  originally  brought  be- 
fore a  justice  of  the  peace  upon  an  affidavit  made  by  this  plaintiff, 
and  sets  out  a  copy  of  the  affidavit  and  makes  it  a  part  of  the  peti- 
tion, and  then  says  that  the  defendants  have  wrcngfully  detained 
from  the  possession  of  the  plaintiff  the  aforesaid  goods  and  chat- 
tels, described  in  the  affidavit. 

The  defendant  answers  by  giving  a  detailed  history  of  the 
transaction  beginning  a  few   days  prior  to  the  commencement  of 
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the  action  before  the  justice.  He  says  that  there  was  an  action 
brought  before  Justice  Weed  by  Ford  for  these  same  goods,  and 
that  his  codefendant  was  appointed  a  special  constable  by  Justice 
Weed,  and  got  possession  of  the  goods;  that  while  this  special  con- 
stable had  the  goods  in  his  possession,  before  bond  was  given,  that 
the  plaintiff  in  this  case  went  before  Justice  Bates  and  made  an  affi- 
davit in  replevin  by  which  she  got  the  goods  away  from  the  special 
constable;  that  the  case  before  Justice  Weed  was  subsequently 
transferred  to  Justice  Babcock  and  tried  by  him,  upon  which  trial 
the  jury  returned  a  verdict  for  the  plaintiff  Ford,  and  the  goods 
having  been  taken  from  the  plaintiff  a  judgment  was  recovered  for 
the  value  of  the  goods — something  over  a  hundred  dollars. 

The  answer  then  adds  "the  defendants  further  say  that  the 
goods  were  gotten  from  the  defendant's  possession  by  a  prostitution 
of  the  forms  law  upon  a  perjurious  affidavit;  that  all  the  merits 
and  the  precise  issue  in  this  case  presented,  has,  between  substan- 
tially the  same  parties,  been  already  tried  before  Esquire  Babcock 
resulting  in  a  judgment  in  favor  of  the  defendant  Ford;  that  the 
plaintiff  is  insolvent;  that  this  replevin  was  unwarranted  and  un- 
lawful; that  the  appraisement  was  irregular  and  corrupt;  being  for 
said  goods  in  gross  and  for  the  totally  inadequate  sum  of  $36.00; 
that  the  replevin  bond  was  inadequate  and  totally  worthless,  the 
bail  being  4A.  By  am,'  a  person  notoriously  insolvent  and  execution 
proof;  and  these  defendants  have  no  adequate  remexiy  by  the  pros- 
ecution of  this  cause  to  its  ordinary  termination;  that  the  only 
proper  remedy,  and  what  defendants  asks,  is  that  the  judgment  by 
Squire  Babcock  rendered  be  herein  reaffirmed  or  a  judgment  be 
rendered  in  favor  of  the  defendant  Ford  for  the  amount  there  found 
due  the  said  defendant  Ford,  and  that  in  default  of  payment  thereof 
that  an  order  issue  requiring  the  plaintiff  to  redeliver  to  the  defend- 
ant said  goods  and  chattels  so  wrongfully  and  criminally  taken 
from  his  possession." 

A  motion  is  made  to  strike  out  the  above  from  the  answer 
because  it  is  redundant  and  irrelevant.  I  am  inclined  to  think  a  good 
deal  if  it  is  so,  but  the  character  of  the  petition  is  such,  and  the 
whole  case  is  of  so  peculiar  and  novel  a  character  that  I  am  disposed 
to  allow  these  parties  to  go  to  trial  upon  the  facts  as  they  can  make 
them  appear;  but  I  am  rather  of  the  opinion  that  in  a  part  of  this 
portion  of  the  answer  asked  to  be  stricken  out  there  is  an  attempt, 
at  least,  to  plead,  res  adjudicata,  and  the  motion  being  to  strike  the 
whole  of  the  matter  out,  we  think  it  asks  too  much  and  is,  there- 
fore, overruled. 

B.  F.  Reno  and  G.  T.  Smith  for  plaintiff;  E.  D.  Stark  for  de- 
fendant. 
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LAND  CONTRACT. 

[Cuyahoga  Common  Pleas,  May  Term,  1878.] 

Daniel  McNickle  v.  G.  G.  Hickox  et  al. 

A  justice  of  the  peace  has  no  jurisdiction  in  an  action  in  which  it  is  sought  to 
recover  a  payment  due  on  a  "land  contract." 

This  action  was  originally  brought  before  a  justice  of  the 
peace  to  recover  a  payment  due  "upon  a  land  contract,'1  and  a  judg- 
ment was  rendered  in  favor  of  the  plaintiff.  The  defendant  by  a 
petition  in  error  sought  a  reversal  of  that  judgment  on  the  ground 
that  the  justice  did  not  have  jurisdiction  of  the  subject  matter  of 
the  action;  and  the  court,  Cadwell,  J.,  so  held. 


ASSIGNMENT. 

[Cuyahoga  Common  Pleas,  May  Term,  1878.] 

Henry  N.  Raymond  et  ai«.  v.  G.  H.  Foster,  Assignee. 

The  false  representations  of  A.  to  B.  in  order  to  obtain  his  accommodation  in- 
dorsement to  a  note  that  C.  whose  name  was  forged,  had  signed,  and  that 
A.  had  transferred  certain  account  to  C.  as  security  for  the  note,  estops  A. 
and  consequently  his  assignee  for  creditors  to  deny  the  assignment  to  C. 
and  the  assignee  must  hold  them  in  trnst  for  the  payment  of  such  note. 

Hamilton,  J. 

This  action  is  brought  by  the  plaintiff*  under  the  firm 
name  of  Raymond,  Lowe  &  Co.  against  George  H.  Foster,  as  as- 
signee of  Watson  &  Co.  The  plaintiffs  say  that  sometime  in  1877, 
for  the  accomodation  of  Watson  &  Co.,  they  indorsed  a  note  which 
appeared  to  be  signed  by  Watson  &  Co.  and  by  L.  B.  Parker  as 
makers,  the  note  being  drawn  to  them  as  payees;  that  they  made 
the  indorsement  at  the  request  of  Watson  &  Co. ;  that  the  note 
was  afterward  discounted  at  one  of  the  banks  in  this  city  for  the 
benefit  of  Watson  &  Co.  and  the  proceeds  of  the  same  went  into 
the  business  of  Watson  &  Co.;  that  it  was  subsequently  renewed 
two  or  three  times  and  was  finally  protested  for  non-payment,  and 
the  plaintiffs,  as  indorsers,  were  compelled  to  and  did  pay  the 
amount  of  the  note. 

It  is  further  said  that  when  this  note  was  thus  indorsed  and 
renewed  by  them  it  was  represented  to  them  by  Watson  &  Co.,  that 
L.  B.  Parker,  the  other  maker  of  the  note  was  solvent,  and  they 
supposed  him  to  be  solvent,  and  they  supposed  that  Watson  &  Co. 
was  also  solvent,  indeed  so  represented  to  be;  and  it  was  further 
represented  by  Watson  &  Co.,  that  they  had  transferred  certain 
accounts  to  Parker  to  secure  him  for  thus  signing  the  note;  that  he 
was  really  a  surety  upon  the  note  and  those  things  had  been  as- 
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signed  to  him  as  security;  and  while  they,  Watson  &  Co.,  were 
yet  doing  business,  and  supposed  to  be  solvent,  they,  upon  their 
books,  transferred  sold  and  assigned  to  Parker  certain  accounts  of 
Watson  &  Co.  with  the  intent  and  for  the  purpose  of  paying  this 
claim,  and  for  the  purpose  of  being  so  used  in  the  discharge  of 
this  indebtedness  represented  by  the  note.  They  say  that  subse- 
quently Watson  &  Co.  became  insolvent  and  made  an  assignment 
to  Foster,  the  defendant  in  this  case,  and  that  he  is  now  in  posses- 
sion of  these  accounts  thus  assigned.  They  say  they  have  made  a 
demand  upon  the  defendant  for  these  accounts  and  claims  thus  as- 
signed for  the  purpose  of  securing  this  indebtedness,  and  that  he 
has  refused  to  deliver  them;  they,  therefore,  ask  that  he  be  de- 
clared a  trustee,  holding  this  assigned  property  in  trust  for  their 
benefit,  to  the  extent  of  this  one  thousand  dollars,  and  that  he  be 
ordered  to  pay  that  amount  to  them  in  the  discharge  of  this  indebt- 
edness and  for  other  equitable  relief. 

To  this  there  is  a  demurrer  interposed  by  the  defendant  upon 
the  ground  that  the  petition  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  I  ought  to  have  said,  it  is  also  stated  in  the 
petition  that  L.  B.  Parker,  who  signed  the  note  upon  its  face  as 
maker,  but  really  as  surety,  as  represented  to  the  plaintiff,  in  fact 
never  signed  the  note  at  all;  that  it  was  a  forgery  on  the  part,  per- 
haps, of  Watson  &  Co.  or  of  some  member  of  the  firm;  and  that 
Parker  never  having  signed  the  note,  the  transfer  of  the  property 
to  him  was  a  nullity,  and,  therefore,  when  the  assignment  was 
made  to  Foster,  as  assignee,  for  the  benefit  of  all  the  general  cred- 
itors, the  property  passed  to  him  and  the  creditors  are  entitled  to 
the  proceeds  of  the  funds  represented  by  these  accounts  and  claims 
thus  assigned. 

I  suppose  as  a  matter  of  law,  that  this  assignee,  by  virtue  of 
his  assignment  from  Watson  &  Co.,  acquired  just  such  title  as  Wat- 
son &  Co.  had  to  these  claims  and  accounts;  that  he  stands  here  in 
no  other  light  than  Watson  &  Co.  would  stand  if  they  were  here 
defending  this  claim. 

I  think  it  fully  appears  from  the  petition  that  this  fund  was 
transferred  for  that  purpose,  and  that  upon  the  faith  of  the  repre- 
sentations made  to  these  plaintiffs,  they  indorsed  that  paper.  If 
Watson  &  Co.  were  here  in  place  of  the  assignee,  it  would  seem  to 
the  court  there  are  such  facts  set  out  in  the  petition  as  would  pre- 
vent them  from  denying  that  there  was  an  equitable  assignment  of 
these  claims.  An  assignment  may  be  made  without  any  special 
formality.  It  may  be  made  by  parol  simply,  that  is,  an  equitable 
assignment  may  be;  a  legal  transfer  might  not  be  affected,  but  in 
equity  it  would  be,  if  made  simply  by  parol  as  between  the  parties 
themselves,  the  rights  of  third  parties  not  intervening. 

I  do  not  think  it  can  be  said  that  the  general  creditors  through 
the  assignee,  stand  in  any  better  position  than  if  the  assignor  were 
here.  In  a  recent  case  decided  by  the  supreme  court  commissioner, 
the  doctrine  is  expressly  laid  down  that  an  assignee  gets  just  such 
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rights,  just  such  title  to  property,  as  his  assignor  had;  that  he 
stands  in  the  shoes  of  his  assignor,  with  the  same  rights.  The 
petition  is  not  perhaps  as  full  on  some  points  as  might  be  desirable, 
but  taking  it  altogether,  we  think  it  substantially  appears  from 
the  facts  stated  in  the  petition  that  the  plaintiffs  possess  a  greater 
equity  than  the  general  creditors,  and  the  demurrer,  therefore,  must 
be  overruled.  It  is  quite  possible  that  upon  the  coming  in  of  the 
answer  upon  a  statement  of  all  the  facts,  there  may  not  be  any  case 
made;  but  admitting  all  these  things  set  out  in  the  petition  to  be 
true,  I  am  inclined  to  think  the  demurrer  should  be  overruled  and 
the  facts  made  to  appear  by  answer. 

E.  Sowers  for  plaintiff;  G.  H.  Foster  and  James  Lawrence  for 
defendant. 


BILLS  AND  NOTES. 

[Cuyahoga  Common  Pleas,  May  Term,  1878.1 

Lbwis  Henninger  v.  John  Wager  et  al. 

In  an  action  by  plaintiff  for  judgment  on  a  note  and  for  foreclosure  of  a  mort- 
gage, and  plaintiff  avers  that  the  note  uas  made  to  an  administrator  and 
assigned  to  plaintiff,  the  note  and  mortgage  are  open  to  all  defenses,  and 
an  answer  setting  up  usury  is  valid,  for  plaintiff  does  not  hold  by  indorse- 
ment nor  in  due  course  of  trade,  he  being  only  an  equitable  holder  of  the 
note. 

♦Hamilton,  J. 

This  is  an  action  brought  by  the  plaintiff  upon  a  certain 
note  and  mortgage  originally  given  by  the  defendant  to  E.  Hessen- 
mueller,  as  administrator,  who  as  such  administrator,  it  is  averred, 
prior  to  the  commencement  of  this  action,  duly  assigned  all  his 
right,  title  and  interest  in  the  same  to  the  plaintiff.  It  is  also  aver- 
red that  the  note  is  past  due;  that  there  is  so  much  due  upon  it; 
that  the  mortgage  has  become  absolute,  its  condition  having  been 
broken;  and  the  plaintiff  asks  for  sale  of  premises.  The  defend- 
ant, Wager,  answers  that,  as  to  whether  plaintiff  has  had  any  as- 
signment of  note  and  mortgage  to  himself,  he  is  not  advised,  and, 
therefore,  denies  the  same;  denies  that  he  is  the  bona  fide  holder 
and  owner  thereof;  and  sets  up  that  there  has  been  a  large 
amount  of  usurious  interest  paid  upon  the  note,  the  precise 
amount  unable  to  say,  certainly  in  excess  of  $200.00  which  he 
ought  to  be  allowed;  and  he  denies  that  the  mortgage  was  left  with 
the  recorder  for  record,  and  that  there  is  anything  due  on  it. 
|57  *A  demurrer  is  interposed  to  this  answer,  for  the  reason 

that  it  does  not  state  facts  sufficient  to  constitute  a  defense. 

We  think  that  any  defenses  that  may  have  existed  against  E. 

Hessenmueller,  the  payee  of  this  note,  as  administrator,  exist  still 

against  this  plaintiff,  he  not  being  the  legal  owner  and  holder  of 

the  note;  and  the  interest  he  may  have  being  rather  an  equitable 
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one,  not  having  received  the  note  in  the  due  course  of  trade  and  by 
way  of  indorsement.  The  defense  of  usury,  therefore*  may  be 
made  in  this  case  as  against  this  plaintiff. 

We  think,  the  answer  as  a  whole  is  not  demurrable.  Some 
portions  of  it  may  be.  Whether  the  mortgage  was  ever  recorded 
is  immaterial.     The  demurrer  is  overruled. 

Stone  &  Hessenmueller  for  plaintiff;  O.  H.  Bentley  for  defend- 
ant. 


PARTITION— MISNOMER— PARTIES. 

[Cuyahoga  Common  Pleas,  May  Term,  1878.] 

Elizabeth  E.  Lowe  v.  Martin  Maurer  et  al. 

1.  In  an  action  for  partition  in  which  two  petitions  were  filed  by  different 

parties  on  the  same  day,  the  latter  should  be  stricken  from  the  files,  but 
not  on  motion,  but  rather  by  demurrer,  as  the  statute  makes  the  pendency 
of  another  action  a  ground  for  demurrer. 

2.  Where  errors  occur  in  a  petition  for  partition  by  miscalling  the  names  of 

some  of  the  defendants,  the  petition  ought  not  to  be  corrected  by  inter- 
lining an  alias  after  each  of  the  names. 

3.  In  a  partition  proceeding  it  is  not  sufficient  to  make  the  guardian  alone  of 

a  minor  heir  defendant;  but  the  minor  must  be  made  a  party. 

Hamilton,  J. 

The  question  in  this  case  arises  upon  a  motion  to  strike  from 
the  files  a  petition  which  was  filed  in  partition  and  dismiss  the  case, 
for  the  reason  that,  prior  to  the  filing  of  this  petition  asked  to  be 
stricken  from  the  files,  another  petition  had  been  filed,  asking  for  a 
partition  of  the  same  land  and  between  the  same  parties,  the  de- 
fendant in  the  petition  asked  to  be  stricken  off  being  the  plaintiff 
in  the  original  proceeding.  The  fact  seems  to  be  that  they  were 
filed,  perhaps,  upon  the  same  day.  It  is  said  that  the  petition  last 
filed  was  filed  with  the  knowledge  that  the  other  had  been  filed. 
That  practice  ought  not  to  obtain.  It  ought  to  be  stricken  at  once 
from  the  files. 

It  was  suggested  by  the  court,  when  this  motion  was  submit- 
ted, that  the  proper  method  of  reaching  a  case  of  that  character 
would  be  by  demurrer  to  the  last  petition,  upon  the  ground  that 
there  was  another  action  pending  between  the  same  parties — that 
being  a  cause  of  demurrer  expressly  provided  for  by  the  statute. 
But  the  attorneys  upon  both  sides  suggested  that  they  wanted  to 
waive  the  question  of  form  and  to  get  the  opinion  of  the  court  as 
to  what  should  be  done  in  the  premises,  as  costs  were  accumulating 
in  both  cases.  It  would  seem,  from  an  examination  of  the  peti- 
tions in  both  cases,  that  the  parties  are  not  identical.  In  the  orig- 
inal case,  a  party  is  omitted  that  is  included  in  the  last  case.  In 
the  last  case,  a  party  is  omitted  that  is  included  in  the  first.  It  is 
said  that  errors  were  made  in  the  first  petition ;  that  they  had  mis- 
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called  the  names;  that  on  filing  the  second  petition  the  error  was 
discovered  and  the  original  petition  was  amended  by  interlination, 
by  inserting  "alias"  after  each  of  the  names.  We  think  that  prac- 
tice ought  not  to  obtain  here.  Respectable  people  ought  not  to  be 
4  'aliased* '  in  proceedings  in  partition . 

It  seems  that  considerable  feeling  has  obtained  in  this  case 
from  some  cause  or  other.  A  portion  of  the  heirs  to  this  property 
of  which  partition  is  sought,  live  in  England.  One  is  a  minor  and 
has  some  guardians  who  were  appointed  under  the  English  law. 
Those  guardians  are  made  defendants  in  the  last  petition  without 
making  the  minor  heir  a  defendant.  The  plaintiff  in  the  first  peti- 
tion, who  is  the  defendant  making  the  motion  in  the  last  case, 
seems  to  hold  his  title,  substantially,  as  it  appears  from  the  affida- 
vits filed,  by  way  of  mortgage.  He  has  a  quitclaim  deed  of  a  cer- 
tain interest  from  one  of  the  original  heirs  of  the  property;  and 
that  quitclaim  deed  gives  him  the  title  to  the  property,  which,  in 
substance,  makes  him  a  mortgagee,  though  in  part  a  trustee  also; 
because  it  was  not  contemplated  by  the  parties  that  it  should  ever 
go  back  to  the  heir,  but  that,  upon  a  final  sale  of  the  entire  prop- 
erty, by  the  administrator,  or  in  partition,  or  otherwise,  this  grantee 
under  the  quitclaim  deeds,  the  plaintiff  in  the  first  petition,  is  to 
get  $1,200.00  with  interest;  and  that  any  surplus  that  may  come  to 
his  hands  he  will  pay  to  this  heir.  It  is  said  that  he,  as  such  mort- 
gagee, in  fact,  ought  not  to  be  allowed  to  maintain  an  action  here 
in  partition,  not  having  a  right  of  possession.  This  is  a  question 
we  cannot  determine  on  a  motion.  He  avers  in  his  petition  that  he 
is  the  owner  of  a  fee,  and,  certainly,  the  last  petition  ought  to  make 
the  minor,  who  owns  the  fee  of  a  portion  of  this  land  or  an  interest 
in  the  land,  a  party. 

The  motion  ought  to  be  overruled.  Whether  a  demurrer 
would  lie  to  the  petition,  the  parties  not  being  identical  in  the  case 
is  another  matter.  Possibly  a  motion  to  consolidate  ought  to  be 
made,  though  the  parties  are  not  identical  in  some  respects  as  stated. 
Unless  the  attorneys  can  agree,  the  court  will  take  some  action  in 
the  premises,  so  as  to  prevent  an  unnecessary  accumulation  of  costs. 

E.  W.  Goddard  for  plaintiff;  Chas.  F.  Morgan  for  defendants. 


CORPORATION— VENUE. 

[Cuyahoga  Common  Pleas,  May  Term,  1878.] 

Margaret  Rude  v.  Ohio  Mutual  Relief  Association. 

A  mutual  protection  association  is  not  a  life  insurance  company,  and, 
therefore,  cannot  be  sued  in  a  county  where  a  loss  has  occurred,  other 
than  in  the  county  where  its  principal  office  is  located. 

Where  a  petition  discloses  facts  enough  to  show  that  there  is  no  iurisdic- 
tion  of  the  person,  then  a  demurrer  may  be  interposed ;  but  wherever  it 
does  not  so  disclose  it,  and  the  fact  exists,  theu  a  plea  to  the  jurisdiction 
must  be  taken  by  way  of  answer,  and  in  no  case  can  this  question  be  dis- 
posed of  by  motion. 
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Hamilton,  J. 

This  is  a  case  brought  by  the  plaintiff  here  to  recover  against 
the  defendant,  declaring  against  it  that  it  is  a  corporation  duly  in- 
corporated under  the  laws  of  Ohio,  the  petition  averring  that  it  was 
incorporated  under  the  supplemental  act  of  1872,  which  act  is  sup- 
plemental to  the  general  incorporation  act  of  1852,  and  also  an 
amendment  to  this  supplemental  act  of  1872,  passed  in  1875,  the 
marginal  title  of  the  act  being  "Associations  for  mutual  protection 
authorized.' ' 

The  objection  taken  to  this  case  is  by  way  of  motion  to  dis- 
miss the  scticn  on  the  ground  that  no  service  has  been  had  upon 
the  defendant,  and  on  the  ground  that  this  court  has  no  jurisdiction 
over  this  corporation.  It  appears  that  it  is  a  corporation  organized 
under  this  act  for  mutual  protection  or  relief;  that  it  has  its  princi- 
pal place  of  business  at  Urbana,  in  this  state,  and  that  service  was 
made  upon  the  agent  of  the  corporation  located  in  this  county.  It 
is  conceded  that  under  the  general  incorporation  act,  and  the  pro- 
vision for  the  service  of  corporations  generally,  there  has  been 
no  service  in  this  case  that  unless  this  is  an  insurance  company 
there  has  been  no  legal  service  in  this  case;  and  if  true,  that  there 
was  no  legal  service,  it  would  be  a  good  foundation  for  a  motion  to 
set  aside  and  vacate  the  service,  but  it  would  be  no  reason  for  dis- 
missing the  petition,  because  service  might  subsequently  be  made 
upon  the  parties.  What  is  attempted  is  to  raise  the  question  of 
the  jurisdiction  of  the  court.  In  my  judgment,  that  question  can- 
not be  raised  by  a  motion.  If  the  petition  discloses  facts  enough 
to  show  that  there  is  no  jurisdiction  of  the  person,  then  a  demurrer 
may  be  interposed  but  wherever  it  does  not  so  disclose  it,  and  the 
fact  exists,  then  a  plea  to  the  jurisdiction  must  be  taken  by  way  of 
answer;  in  no  case  can  this  question  be  disposed  of  upon  a  motion, 
because  it  involves  an  issue  of  fact.  The  motion,  then,  in  this  case 
must  be  overruled.  But  as  counsel  have  argued  this  case  upon  the 
hypothesis  that  the  real  question  might  be  reached  in  this  case,  I 
have  examined  it  upon  that  ground;  and  suggest  that  if  the  petition 
shows  all  the  facts, which  I  think  it  does,  so  that  the  question  can  be 
raised  by  demurrer,  that  a  demurrer*  might  hereafter  be  filed;  |5fi 
and  simply  a  formal  sustainment  of  it  or  dismissal  of  it  had 
without  having  the  case  re-argued.  If  the  petition  does  not  disclose 
the  facts  necessary,  then  I  presume  it  can  be  amended  by  arrange- 
ment of  parties  so  as  to  dispose  of  the  question  upon  demurrer.  It 
is  the  desire  to  have  the  court,  at  this  time,  determine  the  question 
whether  these  sort  of  associations  are  subject  to  be  sued  in  the  dif- 
ferent counties  of  the  state,  or  whether  they  can  only  be  sued  in 
the  place  where  their  principal  office  is  located,  as  provided  in  the 
act  for  bringing  suits  against  incorporations  generally.  With  the 
view  of  determining  that  question,  I  have  examined  it  somewhat, 
and  I  have  come  to  the  conclusion  that  there  is  no  jurisdiction  of 
the  person  of  this  defendant  in  this  county.  It  is  conceded  that 
under  the  law  for  making  service  against  corporations,  this  defend- 
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ant  can  not  be  served  here  and  no  jurisdiction  can  be  obtained  of 
it,  unless  it  can  be  regarded  as  an  insurance  company,  and  thus 
fall  within  the  provisions  of  section  48  of  the  code  of  civil  proce- 
dure for  the  service  of  insurance  companies.  That  act  provides  es- 
pecially that  insurance  companies  may  be  sued  in  the  county 
where  their  principal  office  is  located,  or  in  any  county  where  the 
loss  or  a  part  thereof  arises;  and,  therefore,  if  this  is  an  insurance 
company,  the  loss  having  occurred  in  this  county — the  death  hav- 
ing taken  place  here,  suit  may  be  brought  here. 

Now  the  question  is,  is  this  an  insurance  company?  In  the 
26th  Ohio  State,  it  was  decided  by  the  supreme  court,  it  being  a 
proceeding  in  quo  warranto  against  an  institutic  n  c  rganized  under 
this  law,  located  in  Norwalk,  that  in  no  way  were  the  general  laws 
c  f  the  state  in  relatic  n  to  life  insurance  applicable  to  these  associa- 
tions. The  act  of  1875,  being  an  amendment  to  that  of  1872,  ex- 
pressl}  provides  as  follows:' 'That  all  rights  accrued  and  all  associa- 
tions formed  under  said  original  act,  shall  survive  and  be  subject  to 
and  governed  only  by  the  provisions  of  said  original  act,  as  hereby 
amended;  ^and  in  no  manner  subject  to  the  laws  of  this  state  rela- 
ting to  life  insurance  companies.' '  Now,  this  act  by  which  these 
companies  are  authorized  is  entitled  "Associations  for  mutual  pro- 
tection authorized,"  and  the  purpose  is  declared  to  be  that  it  shall 
be  for  the  purpose  of  mutual  protection  and  relief  of  its  members, 
and  for  the  payment  of  stipulated  sums  of  money  to  the  families 
or  heirs  of  the  deceased  members  of  such  association.  Its  man- 
ner of  doing  business,  the  laws  applicable  tc  it,  are  different,  the 
objects  and  purpcses  are  different.  Its  benefits  are  confined  solely 
to  its  members,  and  to  the  heirs  or  the  family  of  the  deceased.  In 
an  insurance  company,  generally,  any  man  can  insure  for  the  bene- 
fit of  another  in  whose  life  he  has  an  interest.  Not  so  with  this. 
It  is  organized  for  the  mutual  benefit  and  protection  of  its  mem- 
bers, and  one  of  its  features  is  that  of  life  insurance;  and  it  is  lim- 
ited in  that.  But  can  it  be  said  that  this  is  an  insurance  company? 
If  it  is  an  insurance  company  at  all,  it  is  a  life  insurance  company. 
But  the  legislature  have  expressly  decided  that  in  no  sense  shall 
the  laws  in  relation  to  life  insurance  companies  be  in  any  wise  ap- 
plicable to  these  associations.  But  it  is  said  if  it  is  not  a  life  insur- 
ance company,  and  is  exempt  from  the  operation  of  laws  relating 
to  life  insurance  companies  ,it  is  not  necessarily  exempt  from  the 
laws  in  relation  to  insurance  companies.  It  is  averred  in  the  peti- 
tion, by  way  of  amendment,  that  its  business  is  solely  that  of  life 
insurance ;  but  it  is  expressly  averred  that  it  is  organized  under  this 
act.  The  averment  that  it  is  engaged  solely  in  life  insurance  busi- 
ness does  not  seem  to  me  to  determine  whether  or  not  it  is  an  insur- 
ance company.  That  is  to  be  determined,  it  seems  to  me,  by  the 
act  under  which  it  is  incorporated.  It  would  scarcely  do  to  say 
that  a  railroad  corporation,  doing  an  insurance  business,  was, 
therefore,  an  insurance  company.  It  seems  to  me  that  its  character 
is  to  be  determined  from  the  powers  it  obtains  under  its  act  of  in- 
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corporation;  and,  in  my  judgment,  it  is  in  no  sense  an  insurance 
company.  It  is  instituted  for  other  purposes  or  other  objects  as 
well.  Take  these  relief  associations.  Take  the  Odd  Fellows, 
Masonic  order — many  others,  where  there  are  mutual  benefits;  there 
is  also  a  feature  of  life  insurance  attached  to  them,  yet  it  does  not 
bring  them  within  the  laws  applicable  to  life  insurance  companies, 
and  there  is  an  especial  exemption  in  favor  of  these  companies,  so 
as  to  put  the  question  at  rest  by  the  language  of  the  act;  and  while 
they  are  not  under  the  operation  of  the  laws  of  life  insurance  com- 
panies it  does  not  seem  that  they  can  be  regarded  as  insurance  com- 
panies, at  all. 

That  being  the  view  of  the  court,  the  motion  mu$t  be  over- 
ruled, because  it  is  not  a  proper  method  of  reaching  the  question  of 
jurisdiction. 

Kessles  &  Robinson  and  Grannis  &  Griswold  for  plaintiffs; 
Eichelbarger  and  Warnock  and  J.  S.  Ludom  for  defendant. 


PARTNER  AND  PARTNERSHIP. 

[Cuyahoga  Common  Pleas,  May  Term,  1878.] 

Frank  Rockefeller  v.  Charles  L.  Morehouse. 

Where  the  partners,  sued  after  dissolution,  on  a  firm  liability  in  tort,  concur 
in  appointing  attorneys  to  defend,  one  partner  cannot  by  notifying  the 
others  that  he  will  not  be  responsible  for  such  attorney's  management, 
and  by  employing  another  attorney  to  defend  himself  alone,  resist  con- 
tribution on  final  accounting  for  his  share  of  the  expense. 

*This  case  stands  upon  a  motion  to  confirm  the  report  of  .  fi - 
a  referee  and  upon  exceptions  of  that  report.  It  seems  that 
Rockefeller,  Fawcett  and*  Morehouse,  prior  to  the  first  of  October, 
1874,  were  in  partnership  in  this  city;  that  at  that  date  the  part- 
nership was  dissolved,  and  a  corporation  was  formed  composed  cf 
the  members  cf  the  firm  of  Morehouse,  Rockefeller  &  Co.  This 
corporation  was  known  as  the  The  Morehouse  Oil  &  Wax  Com- 
pany. It  would  seem  that  all  the  effects,  that  is,  all  the  person- 
alty and  property,  other  than  the  credits,  book  accounts,  etc.,  of 
the  old  firm  were,  at  the  time  of  its  dissolution  and  the  formation 
of  *the  corporation,  transferred  by  Morehouse,  Rockefeller  &  |6- 
Co.  to  the  new  corporation.  During  the  existence  of  the  co- 
partnership a  liability  was  said  to  have  been  incurred  by  the  part- 
nership upon  a  contract  that  was  made  with  a  man  by  the  name  of 
Timmins.  Suit  was  brought  by  Timmins  against  Morehouse, 
Rockefeller  &  Fawcett  as  partners,  under  their  firm  name,  for  a 
fraud  which  was  said  to  have  existed  in  that  contract. 

The  case  has  become  somewhat  historical,  having  gone  through 
several  extended  trials.  Upon  the  bringing  of  this  suit,  Prentiss 
&  Vorce  were  employed  as  attorneys  for  Morehouse  ,  Rockefeller  & 
Co.  with  the  assent  of  all  the  partners.     The  case  went  through 
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one  or  two  trials,  and  subsequently  Mr.  McSweeney  was  also  em- 
ployed. But  prior  to  the  entering  upon  the  last  trial  of  the  case, 
and  when  the  case  was  being  called,  the  defendant  Morehouse 
appeared  and  distinctly  notified  the  attorneys  in  the  case  that  they 
should  not  consider  themselves  as  his  attorneys  any  longer;  that 
he  would  in  no  way  be  responsible  for  their  services;  that  the  state 
of  feeling  wras  such  between  him  and  Prentiss  &  Vorce  that  they 
could  not  and  should  not  represent  his  interest  any  longer  in  the 
matter;  that  if  they  went  forward  in  the  trial  it  must  be  at  the 
expense  and  upon  the  credit  alone  of  Fawcett  and  Rockefeller; 
that  he  proposed  to  defend  for  himself  individually;  and  appeared 
in  court  by  his  counsel,  Mr.  Coon,  and  asked  to  be  permitted  to  file 
a  separate  answer.  This  was  denied.  But  the  court  permitted 
him  to  come  in  and  defend  for  himself  through  his  counsel,  and 
he  did  so.  An  action  was  pending  at  that  time  be- 
tween these  partners,  for  the  settlement  of  their  part- 
nership accounts,  the  action  being  brought  by  Rocke- 
feller &  Fawcett  against  Morehouse,  claiming  that  they 
had  made  certain  advances  in  behalf  of  the  partnership  affairs, 
paid  certain  claims  and  liabilities  in  excess  of  their  proportion,  and 
asking  for  a  judgment  against  Morehouse  for  the  amount  that 
should  be  ascertained  that  they  had  paid  in  excess  of  their  interest 
ir  the  firm.  That  case  was  referred  to  a  referee.  The  defendant 
Morehouse,  before  the  referee,  took  the  position,  that  for  expense 
incurred  in  the  trial  of  that  case,  after  he  thus  gave  this  notice, 
including  the  expense  of  a  stenographer  for  taking  down  the  testi- 
mony, he  was  in  no  way  responsible;  that  this  was  substantially 
an  action  in  tort,  and  that  he  had  a  right  to  defend  separately,  and 
that  all  actions  in  tort,  while  they  might  be  joint  in  form,  were  in 
substance  several,  and  he  had  the  right  to  defend  separately;  that 
he  had  expressly  taken  away  any  implied  authority  which  his  co- 
partners had  to  bind  him  by  the  creation  of  any  obligations  in  re- 
spect to  the  partnership  matter,  and  that  he  was  not  liable  in  any 
form  for  any  share  or  part  in  this  expense  of  attorneys  and  stenog- 
rapher. The  referee  found  against  this  claim  of  Morehouse.  It 
appeared  in  the  testimony  among  other  things,  that  the  two  part- 
ners, Rockefeller  and  Fawcett,  at  the  time  of  the  dissolution,  were 
authorized  to  settle  and  adjust  the  partnership  affairs;  that  More- 
house was  to  no  longer  have  any  connection  with  it.  I  think  it  is 
laid  down  by  the  authorities,  uniformly  and  universally,  that  this 
does  not  extend  the  authority  of  the  partners  who  thus  have  the 
settlement  of  the  affairs  of  the  concern,  and  it  does  not  give  them 
any  additional  power  except  that  it  works  as  an  exclusion,  perhaps, 
of  the  other  member  of  the  firm  who  thus  assents.  It  is  said  too, 
as  a  principal  of  law,  beyond  any  question,  that  upon  the  dissolu- 
tion of  a  firm,  no  partner  has  any  power  to  bind  his  co-partners  by 
the  creation  of  any  new  obligation  or  promise,  whatever;  that  he 
even  cannot  indorse  the  paper  of  the  partnership  without  some  ex- 
press  authority  from    the   other   partners;    that   it   must   be    the 
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indorsement  of  all;  that  no  title  can  thus  be  transferred; 
that  he  can  do  no  act  other  than  settle  up  the  partner- 
ship business.  Now,  this  claim,  I  apprehend,  of  Timmins, 
while  it  was  founded  in  fraud,  as  alleged,  of  the  partnership, 
was,  nevertheless,  a  partnership  obligation  or  debt;  that 
while  you  may  regard  the  doctrine,  perhaps,  as  established,  that 
substantially  all  torts,  though  they  may  be  joint  in  form,  are  sev- 
eral in  their  character,  yet  the  nature  of  this  obligation,  so  far  as 
this  firm  was  concerned,  was  to  bind  it  in  solido,  as  the  books 
claim,  as  it  might  be  the  tort  of  one  of  them  adopted  by  the  firm, 
or  the  proceeds  of  the  tort  carried  into  the  firm  and  the  circum- 
stances be  such  as  to  bind  the  firm.  Now,  should  a  judgment  be 
found  in  that  case  against  the  firm?  '  It  would  seem  to  the  court 
that  it  shQuld  be  substantially  a  judgment  against  the  firm,  to  be 
paid  by  the  partners  in  proportion  to  their  respective  shares  in  the 
partnership,  unless  there  are  some  equities  between  the  parties 
when  they  come  to  settle  up  the  firm  business  between  themselves, 
which  would  take  it  out  of  its  character  of  a  firm  obligation.  If 
that  is  so,  then  this  firm  should  be  represented;  it  was  a  firm  obli- 
gation as  well,  perhaps,  as  a  several  obligation.  The  very  nature 
of  the  transaction  was  such  that  it  bound  the  firm.  There  is  no 
question,  it  seems  to  the  court,  as  to  the  necessity  for  a  defense  in 
that  case.  Here  was  a  claim  for  $50,000  against  this  firm  for  a 
transaction  growing  out  of  the  firm  business,  a  firm  contract, 
which  they  had  all  signed,  and  the  proceeds  of  which  had  gone 
into  the  firm.  Now,  while  they  would  be  represented  there  per- 
haps, individually,  and  had  a  right  to  stand  there  and  be  repre- 
sented individually,  it  was  due  to  the  firm,  too,  that  it  be  repre- 
sented. Suppose,  for  instance,  that  a  receiver  had  been  appointed 
for  that  firm.  With  that  case  pending  it  seems  to  me,  that  he 
would  have  a  duty  to  perform  in  respect  to  the  defense  of  that  case; 
and  if  a  receiver  should  be  appointed  under  such  circumstances 
and  make  a  defense,  it  would  seem  to  me  that  the  only  rule  by 
which  you  could  govern  the  transaction,  when  you  came  to  divide 
up  the  obligations  among  the  co-partners,  would  be  to  charge  them 
in  proportion  to  their  respective  shares  in  the  partnership,  unless, 
as  I  said  before,  there  were  some  equities  between  the  partners 
themselves  to  take  it  out  of  the  rule. 

Now,  in  trying  this  case  before  the  referee  it  was  not  claimed 
by  Morehouse  that  he  should  be  compensated  or  that  he  should  put 
in  a  claim,  in  any  way,  for  the  expenses  which  he  had  incurred 
through  his  attorney.  It  is  quite  possible  that  his  defense  in  that 
case,  if  it  had  been  successful,  would  have  proved  to  be  a*  defense 
in  the  interest  of  the  firm.  If  he  had  been  successful  and  been 
taken  out  from  the  operation  of  that  judgment,  and  a  judgment 
had  been  rendered  against  the  two  remaining  co- partners, -it  would 
cease  to  be  a  co-partnership  debt;  and  it  is  quite  possible  that  a 
valid  claim  under  those  circumstances,  might  have  been  made  by 
Morehouse  for  the  expenses  incurred  by  him,  as  well,  upon  the 
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theory  that  no  partner  can  be  shut  out  -from  a  just  defense  which 
he  has  a  right  to  make  in  any  case  pertaining  to  the  partnership; 
and  that  while  he  had  gone  in  that  case  and  made  this  defense, 
inuring  to  the  benefit  of  the  partnership,  they  should  also  be  taken 
into  the  account — it  is  possible  that  the  whole  equity  of  the  case 
would  require  that  to  be  done.  But  he  refused  to  make  any  claim 
of  that  character,  says  he  was  defending  for  himself.  What  is  the 
referee  to  do  in  this  case?  As  a  matter  of  fact,  all  had  concurred 
I  gg  in  *the  employment  of  these  attorneys  down  to  the  time  at 
which  this  express  notice  was  given.  At  that  time  Morehouse 
saw  fit  to  step  out  and  say  that  he  would  no  longer  be  liable.  Now, 
these  two  men  were  authorized  to  do  anything  that  was  necessary 
and  proper  toward  the  settlement  of  that  partnership.  Suppose  a 
partner  steps  out  of  a  firm  at  its  dissolution  and  says,  44I  will  have 
nothing  whatever  to  do  with  the  settlement  and  adjustment  of  this 
partnership;  I  will  bear  no  portion  of  its  expenses  whatever. 
When  you  get  through  settling  it,  give  me  my  share,  but  the  ex- 
penses you  must  not  charge  to  me."  What  is  to  be  done  in  a  case 
of  that  kind?  There  is  an  absolute  necessity  of  winding  up  the 
affairs  of  the  concern,  and  it  is  not  doubted  in  this  case  that  there 
was  such  necessity  to  defend  this  action  for  the  firm.  These  two 
members  of  the  firm  were  specially  authorized  to  do  anything  that 
was  necessary  to  adjust  or  settle  the  claim.  In  pursuance  of  that 
they  did  do  this  thing.  While  I  am  perfectly  aware  that  it  is  very 
much  of  a  mooted  question  as  to  whether  two  members  of  a  firm 
— a  majority  of  a  firm — can  control  and  say  that  they  will  have  a 
thing  done  this  or  that  way,  except  as  to  the  domestic  affairs,  per- 
haps, in  the  office  in  the  immediate  management  of  it  as  against 
the  protest  of  the  third  member.  Yet,  taking  i?ito  consideration 
the  fact  that  they  were  specially  authorized  to  do  this,  that  this  all 
inured  to  the  benefit  of  the  firm;  that  it  must  necessarily  do  so, 
whether  the  claim  is  ill  or  well  founded,  it  was,  nevertheless,  a 
claim  made  against  the  partnership.  I  am  perfectly  aware  that 
some  authorities  go  so  far  as  to  say,  that  while  the  partnership  exists 
one  member  of  a  firm,  when  he  makes  a  contract,  binds  all  the 
members  of  the  firm  even  against  the  protest  of  the  other  member 
of  the  firm ;  that  while  the  partnership  exists  there  is  an  agency  to 
be  presumed,  and  that  agency  is  coupled  with  an  interest,  and  that 
it  cannot  be  revoked  so  long  as  the  partnership  remains  intact. 
Such  is  the  language  of  a  case  reported  in  Duer,  but  the  case  went 
to  the  court  of  appeals.  There  they  put  it  upon  another  ground; 
but  I  am  of  the  opinion  that  the  current  of  authorities  is  against 
that  doctrine.  But  taking  into  consideration  all  the  facts  in  this 
case;  that  these  two  members  were  a  majority  of  the  firm;  that 
they  had  express  authority  to  settle  the  affairs  of  the  firm;  that 
there  was  an  absolute  necessity  for  making  this  defense;  and  that 
it  was  a  debt  or  obligation  incurred  as  a  matter  of  necessity  in 
winding  up  the  affairs  of  the  partnership,  it  takes  it  out  of  the  rule, 
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it  seems  to  me,  that  a  partner  cannot  incur  any  new  obligations  to 
bind  his  co-partner  after  the  dissolution  of  the  firm. 

Holding  these  views  of  the  matter,  the  report  of  the  referee  in 
this  case  must  be  confirmed.     The  exceptions  will  be  overruled. 

Prentiss  &  Vorce  for  Rockefeller  and  Fawcett. 

John  Coon  for  Morehouse. 


CHATTEL  MORTGAGE. 

[Cuyahoga  Common  Pleas,  May  Term,  1878.] 

C.  C.  Southern  v.  John  M.  Wilcox,  Sheriff. 

Where  S.  makes  an  accommodation  chattel  mortgage  to  L.  and  L.  to  secure 
him  makes  to  him  a  chattel  mortgage  with  the  affidavit  in  the  ordinary 
form  it  was  held,  that  this  is  proper  if  h.  was  to  pay,  or  had  paid  the 
former  mortgage,  but  was  bad  if  h.  was  merely  to  raise  money  on  the 
former  for  himself  and  was  to  pay  it,  for  in  such  case  S.  is  a  mere  surety. 

*  Prentiss,  J.,  and  Jury.  |7| 

This  was  an  action  in  replevin  to  recover  possession  of 
certain  property,  by  virtue  of  a  chattel  mortgage  executed  by  one 
L.  M.  Southern  to  the  plaintiff.  It  appeared  frcm  the  testimony 
on  the  trial  that  sometime  prior  to  the  execution  of  this  chattel 
mortgage  the  plaintiff  had  executed  and  delivered  to  L.  M.  South- 
ern three  *notes  for  the  aggregate  sum  of  $4,000  secured  by  |72 
mortgage  on  property  of  plaintiff  under  an  arrangement  by 
which  L.  M.  was  to  indorse  and  raise  money  for  his  own  use,  also 
to  pay  the  same  when  they  became  due.  In  order  to  secure  the 
plaintiff  against  the  payment  of  these  notes  and  mortgage  (one 
note  for  $1, 333. 33, and  interest  having  been  paid  by  L.  M.)  and  also 
to  secure  a  debt  of  $500,  money  borrowed,  the  chattel  mortgage  in 
question  was  executed.  The  statement  upon  the  chattel  mortgage 
was  in  the  ordinary  form.  It  was  claimed  on  behalf  of  the  defend- 
ant that  the  above  facts  in  la"w  constituted  the  plaintiff  a  surety  of 
L.  M.  Southern,  and  the  statement  upon  the  chattel  mortgage  not 
disclosing  the  actual  transaction  between  the  plaintiff  and  L.  M. 
Southern  that  the  chattel  mortgage  was  void.  Upon  this  point  the 
court  charged  the  jury  as  follows: 

"If  the  plaintiff  made  the  four  thousand  dollar  note  and  mort- 
gage for  the  benefit  of  L.  M.  Southern,  and  to  enable  him  to  raise 
money  upon  them  for  his  use,  with  the  understanding  and  agree- 
ment between  them  that  L.  M.  Southern  should  pay  them,  and  L. 
M.  Southern  did  indorse,  negotiate  and  raise  money  upon  them, 
and  if  the  plaintiff  did  loan  to  L.  M.  Southern  five  hundred  dollars, 
and  the  thirty-five  hundred  dollar  note  and  chattel  mortgage  were 
wholly  based  on  these  transactions,  there  being  no  other  considera- 
tion for  them,  the  plaintiff  not  having  paid  any  of  those  notes,  and 
no  new  arrangement  or  agreement  having  been  made  between  him 
and  L.  M.  Southern  by  which  the  plaintiff  was  to  pay  them  and 
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not  L.  M.  Southern,  and  their  original  relations  to  these  notes 
remaining  unchanged  up  to  the  time  of  giving  the  chattel  mort- 
gage, the  statement  upon  the  chattel  mortgage  would  not  be  in 
conformity  with  the  requirements  of  law  and  the  plaintiff  cannot, 
therefore,  recover. 

"If,  however,  the  understanding  and  agreement  between  the 
plaintiff  and  L.  M.  Southern  in  respect  to  the  four  thousand  dollar 
note  and  mortgage  was,  that  the  plaintiff  was  to  pay  them  and  not 
L.  M.  Southern,  and  the  plaintiff  had  lent  to  L.  M.  Southern  five 
hundred  dollars,  or  if  before  the  giving  of  the  thirty-five  hundred 
dollar  note  and  mortgage  the  plaintiff  hf.d  paid  those  notes  or  an 
amount  of  them  with  the  $500.00  lent  equal  to  the  amount. of  the 
$3,500.00  notes,  or  if,  before  the  chattel  mortgage  was  made  a  new 
arrangement  or  agreement  had  been  made  between  the  plaintiff 
and  L.  M.  Southern  by  which  the  plaintiff  was  to  pay  the  four 
thousand  dollar  note  and  not  L.  M.  Southern,  the  statement,  upon 
the  chattel  mortgage  would  be  in  conformity  with  the  requirements 
of  the  law,  and  the  plaintiff  is  entitled  to  recover.  Such  is  the  law 
as  I  hold  it  to  be  applicable  to  this  case  and  to  the  only  question 
which  is  made  in  the  case/' 


COVENANTS  OF  TITLE. 

[Cuyahoga  Common  Pleas,  May  Term,  1878.] 

tCATHARINE   STOW  V.    N.    A.    GILBERT. 

Where  the  covenantee  assumed  the  obligation  on  an  outstanding  mortgage,  but 
there  was  an  earlier  mortgage  under  which  the  land  was  sold,  and  he  sues 
on  the  warranty,  it  is  no  defense  that  the  mortgage  he  assumed  was  so 
drawn  as  not  to  be  en  forcible  until  discharge  of  the  prior  mortgage,  and 
that  plaintiff  had,  nevertheless,  paid  it  off,  for  he  had  a  right  to  pay  it  off. 

Hamilton,  J. 

^tlThe  petition  in  this  case  avers  a  breach  of  warranty  and  of 
certain  covenants  of  seizen  and  covenants  against  incumbrances; 
that  at  a  certain  date,  the  defendants  sold  and  transferred  by  deed 
of  general  covenants  to  this  plaintiff,  a  certain  parcel  of  real  estate 
in  this  city ;  that  by  the  terms  of  this  sale  the  plaintiff  paid  some 
$800  to  the  defendants,  as  a  down  payment,  and  assumed  an  incum- 
brance of  $1,700  by  way  of  a  mortgage  then  subsisting  upon  the 
premises,  given  by  these  defendants  while  they  were  the  owners  of 
the  property.  It  is  further  averred,  that  as  a  matter  of  fact,  there 
were  other  incumbrances  to  a  large  amount  upon  it,  to  wit:  A 
certain  mortgage  which  covered  this  arid  other  property.  The 
plaintiff  says  that  she  has  performed  her  part  of  the  agreement, 
paid  this  $1,700  in  full,  and  therefore  paid  the  entire  purchase  price 
which  she  had  covenanted  to  pay,  and  ought  to  have  a  free  and 
perfect  title  to  this  land,  and,  in  fact,  that  this  other  mortgage, 

tSee  2  Cleveland  Reporter,  321. 
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which  subsisted  upon  the  property,  and  was  a  lien  upon  it  at  the 
time  of  the  purchase,  has  since  been  foreclosed  by  a  suit  brought 
in  this  court,  and  the  premises  ordered  to  be  sold,  an  order  issued 
to  a  master  for  the  sale  of  them,  a  sale  actually  had  and  confirmed, 
and  a  deed  executed  and  delivered  to  the  purchaser,  who  is  a 
stranger  to  these  parties.  The  plaintiff  says,  therefore,  that  her 
title  is  wholly  gone,  and  "thereby  she  has  been  evicted  from  these 
premises,,,  lost  her  title;  lost  the  consideration  which  she  has 
given,  and  she  asks  to  recover  the  purchase  price  of  the  lands  with 
interest.  A  motion  is  made  by  the  defendants  to  make  the  petition 
more  definite  and  certain,  by  stating  whether  or  not  there  has  been 
an  actual  eviction  of  the  plaintiff  from  these  lands  in  question,  for 
the  reason,  it  is  said,  that  this  is  an  action,  substantially,  upon  a 
covenant  against  incumbrances,  and  that  while  such  an  action  may 
be  maintained  for  nominal  damages  wherever  there  has  been  a 
breach  of  the  covenant,  yet  actual  damages  cannot  be  recovered 
unless  the  party  has  paid  or  taken  up  the  incumbrances,  or  unless, 
at  least,  there  has  been  an  actual  eviction.  The  defendants,  there- 
fore, say  it  becomes  important  to  them  to  know  whether  the  claim 
here  is  really  one  for  nominal  damages,  or  actual  damages;  in 
short,  whether  if  the  state  of  facts  exists  or  not  which  entitles 
them  to  recover  actual  damages,  the  petition  should  be  made  more 
definite  in  that  respect.  In  the  view  which  the  court  has  taken  of 
this  matter,  we  are  inclined  to  think  that  the  motion  must  be  over- 
ruled. It  is  expressly  averred  in  the  petition  that  there  was  a  cov- 
enant of  general  warranty  by  which  they  agreed  to  warrant  and 
defend  the  title  to  these  premises;  it  is  also  averred  there  was  a 
covenant  of  seizen,  and  there  was  a  covenant  against  incum- 
brances. It  is  true  that  she  negatives  in  terms,  only,  the  covenant 
in  respect  to  incumbrances.  She  says  that  it  was  not  true  that  it 
was  free  from  incumbrances,  and  then  goes  on  and  sets  out  the  facts 
which  I  have  already  indicated,  and  that  "thereby  the  plaintiff  has 
been  evicted.' '  We  do  not  think  the  words  ' 'thereby  the  plaintiff 
has  been  evicted,' '  is  any  averment  of  the  fact  that  there  has  been 
an  actual  evictment.  It  is  simply  a  statement  of  a  legal  conclu- 
sion from  the  facts  which  she  has  stated;  and  while  it  is  conceded 
to  be  the  law  that  in  respect  to  covenants  of  warranty,  there  must 
be,  before  suit  can  be  brought  for  breach  of  covenant  of  warranty, 
an  actual  eviction  or  something  that  is  equivalent  thereto,  the  ques- 
tion will  arise,  whether  there  has  been  anything  in  this  case,  equiv- 
alent thereto.  In  discussing  whether  this  is  an  action  upon  a  cov- 
enant against  incumbrances  alone  or  not,  suppose  for  a  moment 
that  they  had  not  averred,  in  terms,  any  negation  of  incumbrances, 
but  had  set  out  these  facts,  it  seems  to  the  court  that  there  would 
have  been,  then,  in  those  facts,  an  averment  in  substance  that  the 
covenant  of  warranty  and  of  incumbrances  had  both  been  broken, 
and  that  it  was  entirely  unnecessary  even  to  have  stated  in  precise 
terms  that  the  covenant  against  incumbrances  had  been  broken, 
for  they  set  out  facts  equivalent  to  it;  and  so  in  reference  to  the 
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173  *warranty  we  think  it  is  an  averment  that  both  covenants 
have  been  broken,  if  we  can  see  that  there  is  anything  here 
equivalent  to  an  eviction.  Now,  it  is  argued  by  counsel  upon  the 
theory  that  it  is  an  action  simply  for  the  breach  of  the  covenant 
against  incumbrances,  that  no  actual  damages  can  be  had,  nothing 
but  nominal  damages,  unless  there  has  been  payment  of  the  incum- 
brance that  was  upon  the  land,  or  unless  there  has  been  a  disturb- 
ance of  the  possession—  an  eviction — or  an  interference  with  the 
use  and  enjoyment  of  the  land  in  some  way.  Such  is  the  language 
of  Judge  Mcllvaine  in  deciding  a  case  in  the  twenty-third  Ohio 
State.  Now,  treating  this  as  an  action  upon  a  covenant  against  in- 
cumbrances, purely,  has  there  been  any  disturbance  of  possession 
or  of  the  use  and  enjoyment  of  this  property  by  the  facts  which 
are  set  out?  It  would  seem  to  the  court  that  when  a  judgment  and 
decree  has  been  taken,  and  a  court  of  competent  jurisdiction  has 
swept  the  title  out  from  under  these  parties,  in  toto>  so  that  as  they 
aver  definitely,  and  as  the  facts  show,  if  we  treat  them  as  facts,  that 
they  have  lost  the  title,  is  there  no  interference  with  the  use  and 
enjoyment  of  these  premises,  for  they  were  simply  there  as  tenants 
at  the  will  of  the  purchaser?  Can  it  be  said  it  is  no  interference 
with  their  enjcyment  cf  them?  Would  they  be  likely  to  go  on  and 
make  permanent  improvements  or  otherwise,  as  though  they  had 
the  fee  of  the  land?  It  seems  to  the  court  there  is  an  interference 
with  the  enjoyment;  besides  that,  it  is  the  language  of  the  books, 
and  I  think  is  undoubtedly  good  law,  that  when  an  incumbrance 
sweeps  away  the  entire  title,  so  that  the  title  becomes  indefeasable 
in  somebody  else,  that  it  is  unnecessary  to  go  forward  and  repur- 
chase that  land  in  order  to  entitle  the  party  to  bring  an  action 
upon  a  covenant  against  incumbrances.  In  support  of  that  theory 
I  read  from  Rawle  on  Covenants,  page  164:  "When  an  incum- 
brance is  such  as  entirely  to  defeat  the  estate  conveyed,  but  its  con- 
sequences have  not  been  such  as  to  cause  an  eviction  within  the 
scope  of  a  covenant  of  warranty,  the  damages  are  measured  by  the 
consideration  money  and  interest.' '  It  seems  to  me,  then,  accord- 
ing to  the  theory  there  laid  down,  that  an  action  might  be  brought 
for  a  covenant  against  incumbrances  where  the  title  has  been  swept 
away  on  a  breach  of  the  covenant  against  incumbrances.  "Where 
the  incumbrance  was  changed  into  a  title  adverse  and  indefeasable, 
the  plaintiff  was  entitled  to  recover  the  money  he  had  paid  for  the 
land  with  interest;  for  in  such  case  the  estate  conveyed  is  entirely 
defeated,  and  the  purchaser  can  not  remove  the  incumbrance,  nor 
can  he  enter  upon  and  enjoy  the  land;  and  it  would  be  idle  to 
require  him  to  purchase  it,  in  order  that  he  might  be  entitled  to  his 
damages  for  the  breach  of  the  covenant  against  incumbrances.1' 
Take  an  incumbrance  that  is  four  times  the  amount  that  the  prop- 
erty is  worth  (such  a  case  can  be  conceived  of  in  these  times,  when 
the  incumbrance  was  put  upon  the  property  in  1872-3,  in  a  time  of 
inflated  prices),  can  it  be  said  that  a  man  shall  pay  four  times  what 
the  land  is  worth,  where  the  title  has  been  entirely  swept  away 
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from  him,  before  he  can  have  his  remedy  for  a  breach  of  the  cov- 
enant to  recover  back  what  may  be  a  fraction  of  the  amount  he 
may  have  been  compelled  to  pay?  It  does  not  seem  to  us  that  that 
is  law.  The  supreme  court,  by  Okey,  J.,  recently  decided:  "A, 
who  was  a  married  woman,  sold  real  estate  to  B,  but  the  acknowl- 
edgment of  the  deed  was  so  defective  that  the  title  did  not  pass. 
B  sold  the  land  to  C  who  conveyed  it  to  D.  A  commenced  suit  for 
possession  against  D,  who  brought  an  action  and  obtained  a  decree 
correcting  the  defect,  and  afterward  obtained  judgment  in  the 
action  to  recover  possession.  Held:  That  this  was  equivalent  to 
an  eviction  of  D,  and  in  an  action  brought  by  D  against  C,  on  this 
covenant  of  general  warranty,  she  might  recover  moneys  paid  for 
copies  of  records/'  etc.  So  that  in  this  case  whether  it  be  upon  a 
covenant  against  incumbrances  or  upon  a  covenant  of  warranty, 
and  I  think  it  may  be  treated  as  both — upon  either  view  of  the 
subject,  I  am  inclined  to  think  the  plaintiff  may  recover  actual 
damages  under  that  state  of  facts.  The  motion  must  be  overruled. 
Robinson  &  White  for  plaintiff;  Gilbert  &  Johnson  for  defend- 
ant. 


BILLS  OF  EXCHANGE. 

[Cuyahoga  Common  Pleas,  May  Term,  1878.] 

The  Louisville  Banking  Co.  v.  A.  McDonald. 

An  answer  in  an  action  on  a  bill  of  exchange  not  indorsed  by  the  payee, 
denying  that  plaintiff  is  the  owner  of  it,  and  averring  that  he  did  not 
receive  it  in  due  course  of  trade,  is  a  good  answer. 

Hamilton,  J. 

The  action  in  this  case  is  brought  upon  a  bill  of  exchange  of 
which  the  following  is  a  copy:  "Four  months  after  date  pay  to  the 
order  of  ourselves  $438.51,  value  received.  Charge  the  same  to 
the  account  of  W.  H.  Walker  &  Co.M  There  is  no  indorsement  by 
W.  H.Walker  &  Co.  upon  the  paper.  It  is  averred  in  the  peti- 
tion that  there  is  so  much  due  from  the  defendant  to  the  plaintiff 
thereon.  The  answer  denies,  first,  that  the  plaintiff  is  a  corpora- 
tion, second,  that  the  plaintiff  is  the  owner  of  the  bill  of  exchange 
mentioned  in  the  petition;  that  the  plaintiff  received  it  in  the  due 
course  of  trade,  and  alleges  that  it  holds  it  fraudulently  by  collu- 
sion with  the  drawers  thereof,  and  with  full  knowledge  of  its  de- 
fects and  infirmities;  that  the  consideration  therefor  was  the  pur- 
chase ol  intoxicating  liquors  intended  to  be,  and  which  were,  sold 
in  violation  of  law,  and  known  so  to  be  by  said  plaintiff,  and  that 
the  same,  therefore,  is  void. 

To  this  second  defense  a  demurrer  is  interposed.  We  do  not 
think  the  question  as  to  the  consideration  being  liquors  designed 
to  be  sold  in  violation  of  law  arises.  We  think  the  denial  that  the 
plaintiff  is  the  owner  and  holder  of  the  bill  of  exchange,  and  the 
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allegation  that  it  did  not  get  it  in  the  due  course  of  trade  is  a  suffi- 
cient, defense.  It  seems  that  there  was  no  actual  transfer  made, 
and  it  is  not  necessary  to  deny  that  there  was  any  indorsement, 
because  the  legal  title  has  not  been  transferred  by  indorsement. 


PLEADING. 


[Cuyahoga  Common  Pleas,  May  Term,  1878.] 

Amos  Hogan  v.  W.  H.  Capbnbr. 

The  omission  of  the  words  plaintiff  and  defendant  from  the  names  of  the 
parties  in  the  caption  of  the  petition,  does  not  open  the  petition  to  a 
motion  to  strike  it  from  the  files. 

In  this  case  a  motion  was  made  to  strike  the  petition  from  the 
files,  on  the  ground  that  in  the  caption  of  the  petition  the  word 
4  'plaintiff, ' '  and  the  word  '  'defendant* '  were  omitted.  Motion  over- 
ruled. 

Brown  &  Beggs  for  plaintiff;  Arnold  Green  for  defendant. 


EXECUTORS. 

[Cuyahoga  Common  Pleas,  May  Term,  1878.] 

N.  P.  Bowler,  Admr.,  v.  E.  F.  Erhard. 

A  petition  to  collect  rent  in  an  action  brought  by  an  administrator,  who  has 
by  parol  leased  land  of  intestate,  into  the  enjoyment  of  which  the  lessee 
enters,  is  not  demurrable. 

Hamilton,  J. 

It  is  averred  in  the  petition  in  this  case,  that  the  plaintiff  was 
duly  appointed  administrator  of  the  estate  of  his  intestate,  and, 
as  such  administrator,  at  a  certain  date,  he  made  a  parol  contract 
with  the  defendant,  by  which  iie  leased  to  him  a  certain  house  and 
lot;  that  the  defendant  entered  into  possession  of  the  premises  and 
enjoyed  them  since;  that  he  has  refused  on  demand  to  pay  the  rent. 
The  action  is  brought  for  the  first  month's  installment  of  rent.  It 
was  originally  brought  before  a  justice  of  the  peace,  and  the  case 
was  appealed  to  this  court.  A  demurrer  is  interposed  to  this  peti- 
tion upon  the  ground  that  it  does  not  state  facts  sufficient  to  consti- 
tute a  c;ause  of  action.  It  is  said  it  shows  upon  its  face  that  it  is  an 
.  -^  attempt  by  the  administrator  to  gather  *in  rents  and  profits  over 
which  he  has  no  control;  that  as  matter  of  law, upon  the  death  of 
the  intestate,  his  real  estate  descends  at  once  to  his  heirs,  and  that 
they  at  once  become  >  entitled  to  the  rents  and  profits  of  the  real 
estate;  that  the  administrator,  is  in  no  Way  entitled  to  them  even 
where  he  may  take  proceedings  to  sell  the  lands;  that  pending  the 
proceedings  and  until  the  sale  is  actually  made,  he  is  in  no  way 
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entitled  to  the  rents  and  profits,  that  they  go  to  the  heirs.  That  is 
true  as  a  general  proposition  of  law.  It  is  claimed  that  the  admin- 
istrator had  no  power  to  make  such  a  contract  as  administrator; 
that  if  he  has  made  such  a  contract  he  must  have  made  it  in  his 
individual  capacity  as  agent  or  otherwise;  that  the  rents  and  profits 
cannot  be  turned  over  even  by  the  heirs,  to  the  administrator, 
because  by  no  arrangement  between  the  parties  will  that  be  assets 
which  the  law  does  not  make  assets;  that  the  bondsmen  of  the 
administrator  would  in  no  way  be  liable,  even  under  an  arrange- 
ment between  the  heirs  and  administrator.  Suppose  that  in  this 
case;  the  defense  was  interposed  by  the  defendant,  that  he  had  been 
disturbed  in  the  quiet  possession  of  the  premises,  and  that  he  asked 
to  set  up  a  counter-claim.  It  is  said  that  such  a  counter-claim 
could  not  for  a  moment  be  entertained  because  the  administrator 
could  not  be  charged,  as  such,  with  any  breach  of  covenant  of  this 
character;  that  the  estate  could  not  be  bound  by  any  such  breach 
of  covenant  by  the  administrator,  and  that  this  action  cannot  be 
maintained  by  the  administrator  because  he  is  not  the  real  party  in 
interest;  that  he  has  no  interest  whatever  in  the  property,  and, 
therefore,  there  is  no  mutuality  of  contract. 

-Those  are  the  propositions  that  may  be  urged  in  favor  of  this 
demurrer.  On  the  other  side  it  may  be  urged  with  much  force, 
that  the  defendant  having  gone  into  the  possession  of  these  prem- 
ises by  virtue  of  this  contract,  he  cannot  be  heard  to  dispute  the 
title  of  his  landlord.  It  may  be  further  urged  that  there  are  cases 
in  which  an  administrator  may  have  the  control  of  a  house  and  lot 
by  virtue  of  his  relationship  as  administrator  to  the  estate;  for 
instance,  this  petition  does  not  contain  the  averment  that  this  prop- 
erty belonged  in  fact  to  the  intestate,  and  he  does  not,  therefore, 
get  possession  of  it  in  that  way,  but  simply  says  as  administrator 
he  rented  this  property.  We  will  suppose  that  the  intestate  had  a 
chattel  interest  in  real  estate,  that  is,  was  possessed  of  a  term  of 
years;  that  termi  of  years  would  apparently  descend  to  the  adminis- 
trator, it  would  be  chattels,  and  as  such  would  come  within  the 
control  of  the  administrator,  and  he  might  properly  rent  it  and  ex- 
ercise control  over  it.  Again  under  the  statute  in  relation  to  the 
transfer  of  estates  fraudulently  by  an  intestate,  the  administrator 
is  required  to  proceed  and  recover  it  back  for  the  benefit  of  the 
creditors,  in  an  action  of  ejectment;  and  in  an  action  of  ejectment 
to  recover  possession,  he  may  declare  the  seizen  as  being  in  himself, 
so  that,  in  that  instance,  the  statute  authorizes  him  expressly  to 
take  possession  of  the  land.  It  is  possible  there  may  be  other 
instances  in  which  an  administrator  is  entitled  to  the  possession  of 
the  land.  The  question  then  arises,  the  general  rule  being  that  the 
land  descends  to  the  heirs,  in  these  exceptional  cases  must  the 
administrator  set  out  the  exceptional  case  in  order  to  bring  himself 
within  the  rule  to  make  his  petition  good,  or  is  it  sufficient  for  hitn 
to  aver  generally  that  le  did  so  snd  so — exercised  this  control,  i nd 
that  he  is  entitled  to  recover,  end  if  there  is  sny  objections  to  be 
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taken  to  that  must  they  be  set  up  by  way  of  defense?  We  are  inclined 
to  think  that  under  the  liberal  construction  that  is  to  be  given  to 
the  code  pleadings,  that  the  objections  in  this  case  cannot  be  taken 
by  demurrer,  but  must  be  done  by  answer.  In  this  case  an  ex- 
press promise  is  made,  possession  taken  of  the  property;  and  there 
is  no  good  reason,  in  conscience,  at  least,  why  the  defendant  should 
not  pay,  as  long  as  he  is  not  disturbed  in  his  possession.  If  he 
has  any  defense  to  the  action,  it  seems  to  me  he  may  set  it  up  by 
way  of  answer.     The  demurrer  will  be  overruled. 

Mix,  Noble  &  White  for  plaintiff ;    Willson  &     Sykora  for 
defendant . 


HUSBAND  AND  WIFE. 

[Cuyahoga  Common  Pleas,  May  Term,  1878.] 

Louis  Brooker,  Exr.,  v.  Saloma  Grossman  kt  al. 

1.  Where  a  married  woman  contracts  to  buy  real  estate  and  is  in  possession, 
but  has  ceased  to  make  the  agreed  payments,  equity  will  give  a  remedy  to 
the  vendor's  executor. 

.2  Where  two  causes  of  action  are  pleaded  in  one  Count,  such  objection  can 
not  be  taken  advantage  of  by  demurrer  to  each,  or  a  general  demurrer 
must  be  overruled,  if  anything  in  the  court  constitutes  a  cause  of  action. 

|77     *HAMILTON,  J. 

This  is  an  action  brought  by  the  plaintiff  as  executor  of 
his  father's  estate,  against  Saloma  Grossman  and  her  husband, 
together  with  the  widow  and  heirs  of  his  father;  and  he  sets  out 
that  Saloma  Grossman  was  the  wife  of  her  co-defendant  at  the  time 
of  the  execution  of  certain  contracts  and  for  a  long  time  prior 
thereto.  These  contracts  were  appended  to  the  petition  by  way  of 
exhibits.  The  plaintiff  says  that  prior  to  the  execution  of  these 
contracts,  she  was  the  owner  of  a  certain  piece  of  real  estate,  to 
wit:  in  1870,  she  was  the  owner  in  fee  and  in  her  own  right  of  a 
certain  piece  of  real  estate,  and  that  she  has  continued  to  own  that 
ever  since.  That  subsequent  to  that  time,  to  wit,  October,  1873, 
she  entered  into  four  contracts,  by  which  she  agreed  to  purchase 
certain  lots  of  the  plaintiff's  testator,  then  in  full  life.  It  seems 
that  at  the  same  time  she  bought  these  four  lots  and  took  separate 
contracts  for  each,  she  was  to  pay  $630  for  each  lot,  paying,  perhaps, 
$100  down,  and  to  pay  the  balance  in  five  equal  annual  payments. 
The  plaintiff  says  she  has  paid  in  the  neighborhood  of  two  or  three 
hundred  dollars  upon  each  lot.  But  she  has  since  then  failed  to 
pay.  All  the  installments  are  due,  perhaps,  except  the  last;  and 
he  asks  that  a  vendor's  lien  be  enforced  against  her  by  the  sale  of 
these  premises,  or  that  the  contract  be  declared  forfeited,  or  if  that 
cannot  be  done,  that  he  as  executor  be  permitted  to  sell  this  prop- 
erty for  the  payment  of  debts;  and  he  further  asks  that  for  any 
balance  that  may  remain  after  the  sale  of  these  lots,  that  the  lot  of 
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land  which  he  says  this  defendant,  Saloma  Grossman,  owned  in 
1870,  and  upon  the  strength  and  credit  of  which  ownership  he 
avers  these  contracts  were  made  between  her  and  his  father,  the 
understanding  being,  that  this  land  which  she  then  held  was  to  be 
charged  with  the  debt  which  she  was  thus  creating.  He  therefore, 
asks  for  a  sale  of  these  lots,  and  that  any  balance  there  may  be 
remaining,  be  made  a  charge  upon  this  realty  which  she  owns  in  fee 
and  in  her  own  right.  To  this  petition  there  is  a  general  demurrer. 
The  demurrer  is  in  substance,  first,  because  the  first,  second,  third 
and  fourth  cause  of  action  on  the  contracts  therein  set  forth  do  not, 
either  or  all  of  them,  state  facts  sufficient  to  constitute  a  cause  of 
action  against  the  defendant;  second,  because  the  remaining  causes 
of  action  therein  set  forth  do  not,  or  either  of  them,  state  facts 
sufficient  to  constitute  cause  of  action  against  the  defendant;  and 
third,  because  the  several  causes  of  action  therein  are  incorporated 
generally  in  the  same  cause  of  action.  The  petition  sets  out  four 
causes  of  action  by  number,  and  in  each  one  of  them,  there  is, 
perhaps,  two  causes  of  action  stated,  to  wit :  For  that  she  owned  this 
land  in  fee  at  the  time  of  *the  making  of  these  contracts,  or  .„ 
the  sub-lots,  and  that  she  expressly  stipulated  to  charge  this 
land  which  she  owned  in  fee  by  virtue  of  these  contracts.  Now,  it 
seems  to  the  court,  where  two  causes  of  action  are  set  out  in  one 
count,  that  there  should  be  a  motion  to  separately  state  and  number 
those  causes  of  action,  or,  as  Judge  Swan  lays  down  the  practice 
to  be,  where  there  are  two  causes  of  action  set  out  in  one  count,  it 
is  competent  and  good  practice  to  move  to  strike  out  after  the  first 
cause  of  action  from  such  count,  because  one  cause  of  action  would 
be  recognized  and  the  other  must  be  redundant  and  irrelevant,  so 
far  as  that  cause  of  action  is  concerned. 

The  method  of  practice  adopted  in  this  case,  it  seems,  is  to 
demur  to  one  cause  of  action  thus  set  out  in  the  count,  and  because 
that  does  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
then  demur  to  the  other  cause  of  action  set  out  in  the  same  count. 
We  think  that  practice  ought  not  to  obtain.  We  think  this  demur- 
rer must  be  regarded  as  a  demurrer  upon  the  ground  that  the  peti- 
tion does  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
and  if  there  is  anything  in  either  of  these  causes  of  action  to  con- 
stitute a  cause  of  action,  the  demurrer  must  be  overruled. 

It  is  said  that  there  is  nothing  in  these  causes  of  action  any- 
where making  a  good  and  valid  cause  of  action  against  this  defend- 
ant, Saloma  Grossman,  and  her  husband,  because  she  was  a  mar- 
ried woman  when  she  made  these  contracts,  and  her  contracts  are 
absolutely  void  at  law.  It  is  further  said  that  while  the  fee  of  the 
land  remains  in  the  vendor  and  before  payment  by  the  vendee,  that 
the  vendor  is  the  owner  of  the  legal  title,  and  also  of  the  equitable 
title,  and  there  can,  therefore,  be  no  vendor's  lien  to  be  enforced, 
because  none  exists.  It  is  said  the  remedy  is  upon  contract,  and 
should  be  for  a  specific  performance  in  equity,  or  by  a  suit  at  law, 
making  her  liable  under  the  contract.     It  is  conceded  a  suit  at  law 
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will  not  lie  in  this  kind  of  a  case  against  a  married  woman;  and  it 
is  said  that,  clearly,  a  suit  for  specific  performance  will  not  lie 
against  a  married  woman,  so  that,  there  being  no  cause  of  action 
at  law  on  the  contract,  and  no  action  can  be  brought  for  specific 
performance,  and  there  being  no  vendor's  lien,  there  is  no  remedy 
against  this  woman,  notwithstanding  she  has  gone  into  possession 
of  the  premises— no  remedy  that  a  court  of  equity  can  take  cogni- 
zance of;  that  there  may  be  conditions  of  forfeiture;  that  the  plain- 
tiff may  forfeit  her  rights,  but  that  he  need  not  go  into  a  court  to 
do  it. 

We  do  not  agree  with  either  of  these  views.  In  the  first  place, 
these  exhibits,  that  are  attached  to  this  petition,  are  no  part  of  the 
petition  at  all,  being  attached  under  section  117  of  the  code;  and 
this  clause  of  forfeiture  does  not  appear  in  the  petition  at  all,  and 
is  no  part  of  it.  It  seems  to  the  court,  without  going  into  a  de- 
tailed examination  of  the  various  points  made  (and  they  have  been 
very  fully  argued,  a  large  number  of  authorities  cited  upon  both 
sides)  that  where  a  married  woman  makes  a  contract  for  a  piece  of 
land,  paying  in  part  for  it,  and  going  into  and  remaining  in  posses- 
sion of  the  land,  that  there  should  be  some  remedy  in  a  court  of 
justice,  somewhere,  for  the  vendor;  that  he  has  a  right  to  come 
into  court  and  either  have  the  contract  forfeited,  set  aside  and 
cancelled,  or  to  have  the  land  subjected  to  the  payment  of  the  debt, 
if  she  chooses  to  maintain  her  rights  to  the  land.  He  is  entitled 
to  some  form  of  remedy.  What  that  remedy  is,  under  this  peti- 
tion, it  is,  perhaps,  unnecessary  to  determine,  for  the  purpose  of 
deciding  the  demurrer. 

It  is  said  there  are  causes  of  action  improperly  joined,  and 
that  this  executor  cannot  undertake  in  this  form  to  have  land  sold 
for  the  payment  of  debts.  That  is  the  question  in  which  these 
defendants,  Saloma  Grossman  and  her  husband,  certainly  have  no 
interest.  We  think  that  objection  would  be  well  taken  if  there 
was  any  cause  of  action  set  out  here,  but  .the  only  cause  of  action, 
so  far  as  that  is  concerned,  appears  in  the  prayer  of  the  petition. 
It  is  well  understood  that  a  demurrer  does  not  lie  to  the  prayer  of 
a  petition.  There  is  no  cause  of  action  set-  out  here  that  would 
warrant  or  justify  any  such  thing  being  done  by  this  court.  There 
is  no  averment  that  there  are  any  debts  and  there  is  no  compliance 
with  the  statutory  provisions  in  that  respect.  We  do  not  think, 
therefore,  there  is  any  improper  joinder.  The  question  whether  a 
married  woman's  estate  under  this  form  of  pleading  may  be  made 
liable  or  not,  we  do  not  undertake  to  decide.  The  demurrer  will 
be  overruled. 
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PLEADING. 

[Cuyahoga  Common  Pleas',  May  Term,  1878.] 

James  Lawrence  v.  Phter  Cooley  et.  al. 

A  denial  of  all  the  averments  of  the  petition  in  manner  and  form  as  therein 
stated  will  be  stricken  off  on  motion,  but  a  demurrer  is  not  a  proper 
method  of  raising  its  sufficiency. 

In  this  case  an  answer  was  filed  denying  all  and  singular  the 
averments  contained  in  the  petition  in  the  manner  and  form  as  the 
same  are  therein  set  forth  and  stated.  The  court,  Hamilton,  J., 
held  that  a  denial  in  that  form  was  not  good,  and  would  be  stricken 
off  on  motion ;  that  a  demurrer  was  not  a  proper  method  of  raising 
the  question  of  its  sufficiency. 


COMMON  CARRIER- PLEADING. 

[Cuyahoga  Common  Pleas,  May  Term,  1878.] 

Henry  M.  Baldwin  v.  h.  S.  &  M.  S.  Ry.  Co. 

An  action  against  a  earner  for  not  safely  delivering  cattle  within  a  reasonable 
time,  but  continuing  in  possession  wrongfully  and  putting  them  in  a  pen 
with  diseased  cattle,  where  they  died,  is  on  a  single  cause  of  action,  and  a 
motion  to  separately  state  and  number  will  be  overruled. 

Hamilton,  J.     (Abstract  of  decision.) 

This  action  is  brought  on  a  contract  of  carriage  by  which  the 
defendant  agreed  to  transport  for  the  plaintiff  a  certain  number  of 
cattle  from  some  point  in  Indiana  to  the  stock  yards  in  the  city  of 
Cleveland,  and  there  safely  deliver  them  within  a  reasonable  time. 
It  is  alleged  that  the  defendant  did  not  so  deliver  them,  but  on  the 
contrary  continued  in  the  possession  of  the  cattle  wrongfully,  and 
put  them  into  a  stock  yard  that  was  infected  with  a  disease  known 
as  the  Texas  fever,  whereby  they  became  infected,  and  that  four 
of  them  died,  wherefore  he  asks  judgment. 

A  motion  is  made  to  separately  state  and  number  causes  of 
action.     Motion  overruled. 


GUARDIAN  AND  WARD. 

[Cuyahoga  Common  Pleas,  May  Term,  1878.] 

fHARRY  Taylor,  by  His  Next  Friend,  v.  Thomas  Graves  et  al. 

In  an  action  attacking  the  judgment  rendered  in  a  replevin  action,  a  defense  that 
the  judgment  is  void  because  defendant  was  a  minor  and  no  guardian  ad 
/itetn  was  appointed,  is  demurrable,  for  such  defense  attacks  the  judgment 
collaterally. 

tSee  1  Cleveland  Reporter,  31. 
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Hamilton,  J.  (Abstract  of  decision.)  This  action  is  brought 
upon  a  replevin  bond,  the  plaintiff  and  another  being  sureties  upon 
the  bond.  An  answer  is  interposed  by  the  defendant  Graves,  and 
to  the  second  defense  in  the  answer  a  demurrer  is  filed. 

That  defense  is  that  the  judgment  in  the  case  in  which  the 
bond  was  given  was  void,  for  the  reason  that  at  the  time  it  was 
rendered  the  defendant,  Taylor,  was  a  minor  and  no  guardian  ad 
litem  was  appointed  for  him.  We  think  the  demurrer  well  taken. 
We  cannot  go  back  and  try  collaterally  the  legality  of  a  judgment 
before  a  court  of  competent  jurisdiction,  because  a  guardian  ad 
litem  or  some  other  things  in  the  proceedings  were  not  done  as  re- 
quired by  law.  It  would  be  attacking  a  judgment  collaterally  and 
cannot  be  done.     The  demurrer  will  be  overruled. 


PLEADING-  PRACTICE. 

[Cuyahoga  Common  Pleas,  May  Term,  1878.) 

M.  Wyman,  Admr.,  v.  J.  Hayes. 

1.  Piling  a  demurrer  and  at  the  same  time  a  motion  to  strike  off  an  amendment 

for  a  non-compliance  with  a  former  order  of  court,  cannot  be  permitted, 
the  demurrer  raises  an  issue  of  law,  and  hence  would  waive  the  motion. 

2.  A  dismissal  for  want  of  prosecution  will  be  opened  where  plaintiff  had  pre- 

viously died  and  his  administrator  did  not  know  of  the  action  and  the  at- 
torney supposed  the  administrator  would  take  charge  of  it 

Hamilton,  J. 

|79  This  is  a  proceeding  to  vacate  a  dismissal  *of  a  petition 

and  judgment  for  costs.  It  is  averred  that  the  plaintiff  in 
the  original  action  died  while  it  was  pending;  and  that  thereafter 
the  case  was  called  and  dismissed  for  want  of  prosecution.  The 
administrator  says  that  he  did  not  know  that  such  a  case  was  pend- 
ing when  it  was  dismissed;  and  the  attorney  of  the  original  plain- 
tiff said  he  supposed  the  administrator  would  attend  to  it,  or  at 
least,  perhaps  that  his  authority  to  act  as  attorney  had  ceased  with 
the  death.  The  administrator  says  there  is  a  good  cause  of  action, 
and,  therefore,  asks  that  the  judgment  be  vacated  and  he  be  let  in 
to  prosecute  his  action. 

To  this  a  demurrer  has  been  filed  upon  the  ground  that  it  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action.  Upon  the 
same  day  a  motion  was  filed  to  strike  off  an  amendment  to  the  orig- 
inal petition  because  of  noncompliance  with  the  former  order  of 
the  court.  It  seems  that  a  demurrer  had  heretofore  been  sustained 
to  this  petition  and  leave  had  been  taken  to  amend  it.  Instead  of 
filing  an  amended  petition  he  had  filed  an  amendment  to  the  peti- 
tion, without  payment  of  costs.  The  practice  of  filing  a  motion 
and  at  the  same  time  a  demurrer  cannot  be  permitted.  The  demur- 
rer is  substantially  an  answer  raising  an  issue  of  law,  and  we  think 
that   would  waive  the   motion.     The  motion   must,  therefore,  be 
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stricken  off,  and  we  see  no  reason  why  the  demurrer  should  not  be 
overruled.  But  I  think  the  court  of  its  own  motion  should  order 
that  its  former  order  be  complied  with,  and  that  this  amendment 
be  made  upon  payment  of  costs.  It  is  true  that  a  memorandum  in 
pencil  is  made  here  by  the  clerk,  authorizing  this  to  be  filed,  but  the 
costs  have  not  been  paid.  The  clerk  informs  the  court  that  that 
was  done  under  a  misapprehension  of  facts  and  statements  made  to 
him  by  counsel.  We  think  that  the  party  defendant  has  an  inter- 
est in  having  these  costs  paid,  and  the  order  of  the  court  complied 
with,  which  must  be  done  or  the  petition  will  be  stricken  from  the 
files. 


TAXATION. 

[Cuyahoga  Common  Pleas,  May  Term,  1878.] 

fCLEVELAND   LIBRARY  ASSN.  V.  FREDERICK  W.  PELTON,  TREAS- 
URER,  ET.   AL. 


1.  A  public  library  association  for  the  diffusion  of  knowledge  by  books,  etc.. 
open  to  all  persons  on  equal  terms,  is  an  institution  of  a  purely  public 
charity,  and  exempt  from  taxation. 


2.  Rooms  in  the  building  of  a  library  association  that  are  rented  out,  the  rent 
being  applied  to  the  repairs  and  to  the  objects  of  the  association,  are  not 
in  any  sense  used  for  profit,  and  are  also  exempt  from  taxation. 

♦Hamilton,  J.  J8- 

This  is  a  proceeding  brought  by  the  Cleveland  Library 
Association  setting  forth  that  it  is  duly  incorporated  as  such,  for 
the  purpose  of  the  advancement  of  the  arts  and  sciences,  and  the 
diffusion  of  useful  knowledge  among  the  public;  that  at  a  certain 
date,  while  they  were  thus  organized,  certain  premises  which  are 
described  in  the  petition,  >vere  donated  by  the  liberality  of  one  of 
the  citizens  of  this  city,  to  that  institution,  in  furtherance  solely  of 
the  objects  of  the  institution;  that  county,  municipal  and  state 
taxes  have  been  imposed  upon  it,  and  that  the  treasurer  of  the 
county  is  about  to  enforce  the  collection  of  a  portion  of  those  taxes 
which  they  describe,  and  that  something  further  is  about  to  be  im- 
posed thereon  by  being  placed  on  the  tax  duplicate  by  the  county 
auditor. 

It  is  said  that  this  is  an  institution  purely  scientific  and  literary 
and  for  the  advancement  of  useful  knowledge  among  the  public; 
that  it  is  a  public  institution  of  learning,  and  as  such  is  exempt 
from  taxation.  And  it  is  asked  that  these  taxes  be  enjoined  upon 
the  whole  block  and  upon  all  its  property  thus  used,  being  used, 
it  is  said  in  no  sense  for  profit.  That  all  the  available  rents  of  the 
property,  are  immediately  placed  to  the  credit  of  the  library  fund 
and  used  in  sustaining  the  library,  in  increasing  its  capacity  for 
the  diffusion  of  useful  knowledge;  that  a  portion  of  these  premises 

tReversed  with  report,  36  O.  S.,  253. 
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is  actually  used  and  occupied  by  the  association  for  this  purpose; 
that  a  portion  of  the  premises  is  under  rent,  but  that  all  this  rent 
is  converted  to  the  use  of  the  association  for  the  purpose  aforesaid; 
that  no  one  receives  any  profit  or  benefit  from  these  rents.  It  is, 
therefore,  sought  to  have  the  whole  property  exempt,  and  a  pre- 
liminary injunction  is  asked  for,  and  upon  a  final  hearing  the  same 
may  be  made  perpetual,  restraining  the  collection  of  these  taxes  and 
taking  the  property  from  the  tax  duplicate. 

Some  two  or  three  terms  ago  this  case  was  presented  to  the 
consideration  of  this  branch  of  the  court  for  an  injunction  which 
was  refused.  A  demurrer  is  now  filed  upon  the  ground  that  the 
petition  does  not  state  a  cause  of  action.  It  is  said  on  the  part  of 
the  plaintiff  in  this  case,  that  this  is  a  public  institution,  an  insti- 
tution for  the  diffusion  of  learning,  and  that,  as  such,  comes  within 
the  provisions  of  the  law  exempting  that  class  of  property.  (S.  & 
S.f  7til.) 

It  is  said  that  this  institution  should  receive  the  care  of  the 
legislature,  and  that  all  laws  tending  to  the  benefit  of  such  institu- 
tions should  be  liberally  construed,  for  the  reason  that  they  are 
institutions  purely  for  the  public  benefit,  fostering  useful  knowl- 
186  edge  *among  the  people— that  they  should  receive  all  the 
protection  which  the  law  will  permit  at  the  hands  of.  a  court 
of  justice. 

It  is  said  upon  the  other  hand  as  these  exemptions  from  taxa- 
tion are  in  derogation  of  the  general  law  that  all  property  should 
be  equally  taxed,  that  the  rule  should  be  all  statutes  exempting 
any  class  of  property  should  be  strictly  construed. 

The  first  question,  perhaps,  which  arises  in  the  consideration 
of  this  demurrer,  is  whether  this  is  a  public  institution  of  learning, 
and  if  so,  whether  it  is  a  public  charity  instituted  for  purely  char- 
itable purposes.  We  think  that  both  these  propositions  must  be 
sustained  in  order  to  bring  it  within  the  purview  of  the  statute. 
The  supreme  court  in  determining  what  are  public  institutions 
have  decided  that  an  institution  may  be  public  without  regard  to 
its  being  free;  but  in  considering  whether  it  is  charitable  or  not,  it 
is  proper  to  examine  whether  it  is  free,  whether  or  not  anything  is 
charged  by  way  of  an  admission  fee  for  the  uses  and  advantages 
of  the  institution.  An  institution  which  is  open  for  the  use  of  the 
public  generally,  upon  the  same  terms,  whether  for  pay  or  not,  is 
public  in  its  character.  The  supreme  court  so*  decided,  especially 
in  the  25th  Ohio  St.,  and  also  again  in  the  29th  Ohio  St. 

The  question  then  arises  whether  it  is  a  charity.  We  think  it 
must  also  affirmatively  appear  that  it  is  an  institution  of  a  purely 
public  charity,  because  while  colleges  and  institutions  of  learning 
are  especially  mentioned  in  the  act  of  the  legislature  by  which 
these  exemptions  are  created,  the  constitutional  provisions  nowhere 
speaks  of  these;  but  if  they  are  to  come  under  the  constitutional 
provision,  permitting  these  exemptions  to  be  granted,  they  must 
come  in  under  the  classification    known  as  institutions  of  purely 
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public  charity,  the  language  of  the  constituticn  being:  "Laws 
shall  be  passed,  taxing  by  a  unifcrm  rule,  all  moneys,  credits,  in- 
vestments in  bonds,  stocks,  joint  stock  companies,  cr  ctherwise; 
and  also  all  real  estate  and  personal  prcperty,  according  to  its  true 
value  in  money;  bury  grounds,  public  school  houses,  houses  used 
exclusively  for  public  worship,  institutions  of  purely  public 
charity ,  public  property  used  exclusively  for  any  public  purpose 
*  *  *  may,  by  general  laws,  be  exempted  from  taxation/'  So 
that  there  is  no  classification  of  property  named  in  this  constitutional 
provision  that  this  can  possibly  come  under  unless  it  be  *  'insti- 
tutions of  purely  public  charity.' '  Now,  as  to  what  is  the  meaning 
of  a  charity  the  supreme  court  say:  **The  meaning  of  the  word 
'charity,'  in  its  legal  sense,  is  different  from  the  signification  which 
it  originally  bears.  In  its  legal  sense  it  includes  not  only  gifts  for 
the  benefit  of  the  poor,  but  endowments  for  the  advancement  of 
learning,  or  institutions  for  the  encouragement  of  science  and  art, 
and,  it  is  said,  for  any  other  useful  and  public  purpose.  Lord 
Camden  describes  a  charity  as  a  'gift  to  a  general  public  use,  which 
extends  to  the -rich  as  well  as  the  poor.'  The  maintenance  of  a 
school  is  a  charity.  Gifts  for  the  following  purposes  have  been 
declared  to  be  charities:  For  schools  of  learning,  free  schools, 
and  scholars  of  universities,  to  establish  new  scholarships  in  a  col- 
lege; to  found  and  endow  a  college;  and  in  the  case  of  the  Ameri- 
can Academy  v.  Harvard  College,  it  was  said  to  be  well  estab- 
lished, 'that  a  gift  designed  to  promote  the  public  good,  by  the 
encouragement  of  learning,  science  and  the  useful  arts,  without 
any  particular  reference  to  the  poor,  is  a  charity.'  " 

We  think,  then,  under  this  definition  this  institution  is  a  char- 
ity—a charitable  institution.  We  think  under  the  definition 
already  given,  that  it  is  also  public  charity.  Is  it  a  purely  public 
charity?  The  supreme  court  upon  that  subject  say:  "When  pri- 
vate propert}  is  appropriated  to  the  support  of  education,  for  the 
benefit  of  the  public  without  any  view  to  profit,  it  constitutes  a 
charity  which  is  purely  public.  When  the  charity  is  public,  the 
exclusion  of  all  private  gain  or  profit  is  equivalent,  in  effect,  to  the 
force  of  purely,  as  applied  to  public  charity  in  the  constitution." 

I  am,  therefore,  disposed  to  think  that  this  is  an  institution 
that  is  public;  that  it  is  charitable,  a  purely  public  charity,  view- 
ing it,  therefore,  within  the  definition  of  that  class  of  property  that 
may  be  exempted  from  taxation  under  section  two,  article  twelve 
of  the  constitution. 

The  remaining  question  then  is,  having  thus  arrived  at  the 
conclusion  that  it  is  an  institution  of  that  character,  whether  it  is 
used-  in  any  sense  for  profit.  The  statutory  provision  upon  that 
subject  is,  in  reference  to  the  samfe  class  of  property,  that  if  it  is 
rented  or  otherwise  used  and  profit  obtained  therefrom,  that  it  is 
then  not  to  be  exempted;  and  the  6th  section  of  the  act  relates  to 
purely  public  charities — includes  all  public  charities;  and  the  lan- 
guage of  that  is  substantiallythat  all  buildings  connected  therewith 
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and  all  which  are  actually  occupied  by  such  institutions  shall  be 
exempt. 

Now,  in  the  3d  section  of  this  act  of  1**J4,  it  provides  that  all 
lands  connected  with  public  institutions  of  learning  not  used  for 
profit  shall  be  exempt.  Public  institutions  of  learning,  we  have 
already  seen,  are  to  be  exempt,  not  because  they  are  pubic  institu- 
tions of  learning  as  such,  but  because  they  are  purely  public  chari- 
ties. We,  therefore,  think  they  must  fall  within  the  restrictions  of 
paragraph  6th,  section  3d  of  the  act  of  l*t>4,  and  that  the  reference 
of  the  legislature  to  public  institutions  of  learning,  is  to  be  re- 
garded rather  as  an  expression  of  the  legislative  intent  that  these 
shall  be  regarded  as  public  charities;  but  the  rule  governing  public 
charities  is  we  think  however,  prescribed  in  the  6th  paragraph  of 
this  section  3. 

It  is  not  contended,  the  petition  showing  on  its  face  otherwise, 
that  all  this  property  is  actually  used  and  occupied  by  this  institu- 
tion. It  is  said  that  a  portion  of  it  is  so  used  and  occupied  and 
other  portions  of  it  are  rented.     Is  it  rented  for  profit? 

The  supreme  court  have  passed  upon  a  proposition  similar  to 
this  under  another  act  in  this  19th  Ohio,  in  the  case  of  the  Cincin- 
nati College  v.  The  State.  It  will  be  noticed  that  this  statute 
which  was  construed  by  the  supreme  court  in  that  case,  was  passed 
prior  to  the  adoption  of  the  present  constitution,  that  under  the  old 
constitution,  no  constitutional  inhibition  was  made  preventing  the 
legislature  from  exempting  any  class  of  property  which  it  saw  fit 
to  exempt.  So  that  the  construction  of  the  act  was  without  refer- 
ence to  any  constitutional  provision  as  it  must  be  since  the  adop- 
tion of  the  new  constitution  and  the  passage  of  the  present  act. 
That  was  an  action  brought  to  exempt  the  Cincinnati  College  which 
had  been  built  with  stores  underneath,  which  were  rented,  a  por- 
tion of  the  third  story  being  occupied  for  college  purposes.  The 
question  was  whether  that  property  was  subject  to  taxation  under 
that  act  which  provided  that  all  buildings  belonging  to  scientific, 
literary,  or  benevolent  societies,  together  with  the  land  actuall>r 
occupied  by  such  institutions,  not  leased  or  otherwise  used  with  a 
view  to  profit,  and  all  books,  papers,  furniture  and  apparatus  and 
instruments  belonging  to  said  societies,  used  solely  for  literary, 
scientific  or  benevolent  purposes,  should  be  exempt. 
J87  It  will  be  observed    under   this  *statute,   the   buildings 

must  be  used  exclusively  for  these  purposes,  or  they  do  not 
ccme  within  its  provisions.  In  the  present  act,  this  word  "exclu- 
sively" is  entirely  omitted,  but  there  is  a  further  provision  that  all 
public  charities,  all  buildings  connected  with  public  charities  and 
lands  actually  occupied  by  them  shall  be  exempt. 

Now,  we  incline  to  the  opinion  that  some  portion  of  this  prop- 
erty should  be  stricken  from  the  tax  duplicate — that  portion  which 
is  actually  occupied  by  the  association  for  the  purposes  for  which 
it  was  designed.  Whenever  that  can  be  ascertained,  it  should  be 
taken  from  the  tax  duplicate. 
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When  the  former  application  was  made  to  this  court  for  an  in- 
junction, it  was  an  application  to  restrain  the  entiie  tax,  there 
being  no  indication  what  portion  was  occupied  by  the  association 
for  the  purposes  claimed  it  was  refused  because  we  could  not  re- 
strain the  entire  tax  as  asked  for  in  that  petition.  But  we  think 
that  constitutes  no  objection  upon  a  final  hearing  of  this  case,  and 
upon  the  evidence  being  submitted  as  to  how  much  of  this  property 
is  actually  occupied  by  the  association  for  its  purposes — when  that 
is  shown  by  a  final  decree,  relief  can  be  given  to  the  extent  that  it 
actually  falls  within  the  provisions  of  the  statute.  If  we  are  right 
about  that,  this  demurrer  should  be  overruled,  because  notwith- 
standing the  petitioii  asks  for  too  much,  yet  upon  a  final  hearing,  if 
there  is  any  portion  which  should  be  restrained,  the  demurrer  to  the 
petition  as  a  whole,  must  be  overruled. 

Mr.  Griswold:  I  don't  understand  the  court  to  pass  upon  the 
question  as  to  being  used  with  a  view  to  profit? 

The  Court:  We  will  do  so,  perhaps,  a  little  further  than  we 
have.  The  supreme  court  in  passing  upon  that  subject  in  the  case 
of  the  Cincinnati  College  say,  "This  property  is  most  of  it  leased 
and  used  with  a  view  to  profit.  We  suppose  the  plain  and  palpable 
meaning  of  this  statute  is,  that  the  house  and  property,  which  these 
different  institutions  need  to  use  whilst  engaged  in  pursuit  of  their  re- 
spective objects,  shall  be  exempt  from  taxation.  Such  property  when 
thus  used  does  not  produce  an  increase.  It  is  used  for  purposes 
other  than  making  money;  and  as  the  objects  for  which  it  is  used 
are  beneficial  to  the  community,  it  is  exempted  from  the  burdens 
imposed  upon  other  property.  But  when  any  society,  no  matter  of 
what  kind,  whether  scientific,  literary  or  religious,  enters  the  com- 
mon business  of  life  and  uses  property  for  the  purpose  of  accumu- 
lating money,  the  government  should,  and  we  think  the  statute 
does,  treat  it  in  the  **ame  way  persons  are  dealt  with,  who  are 
using  property  in  a  similar  manner,  and  engaged  in  the  same  bus- 
iness. Government  cannot  discriminate  between  the  uses  which 
different  societies  or  individuals  will  make  of  the  proceeds  of  their 
business  and  determine  that  this  society  or  individual  will  make  a 
more  worthy  disposition  of  the  proceeds  of  his  business  than  that, 
and,  therefore,  the  one  shall  be  taxed  and  the  other  not." 

Another  provision  in  relation  to  money:  " Whilst  the  money 
is  in  the  fund  of  the  institution,  to  be  used  solely  to  meet  its  ex- 
penditures, it  is  making  nothing;  it  is  withdrawn  from  the  common 
business  of  life  to  be  used  solely  to  effect  the  object  of  such  insti- 
tution .  But  should  the  trustees  of  the  society  use  such  money  in 
business,  either  investing  it  in  property  or  loaning  it  at  interest, 
the  property  thus  purchased  or  the  money  thus  loaned  would  be 
liable  to  taxation  as  much  as  any  other  property  or  money  at  inter- 
est, no  matter  in  whose  hands  it  might  be.  As  we  have  before 
intimated  the  law  applies  to  the  property  as  it  finds  it  in  use,  and 
not  to  what  may  be  done  with  its  accumulation  in  future." 

Now,  we  see  no  reason  why  that  construction  should  not  ap- 
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ply  to  the  present  statute,  as  the  language  in  the  two  statutes  are 
identical — *  'shall  not  be  used  with  a  view  to  profit. ' '  It  was  said  that 
these  stores  that  were  thus  rented  under  the  Cincinnati  College  were 
used  with  a  view  to  profit. 

By  Mr.  Griswold:  They  accumulated  the  fund — they  did  not 
use  the  fund? 

The  court:  The  proceeds  from  the  rents  were  used  to  pay  in- 
terest on  money  loaned,  so  far  as  not  wanted  for  college  purposes, 
to  pay  the  principal  of  the  loan  and  after  that  it  was  to  become 
a  permanent  fund  for  the  benefit  of  the  institution.  But  we  are 
now  getting  at  whether  the  property  thus  rented  can  be  said  to  be 
used  with  a  view  to  profit.  They  expressly  decided,  in  my  opin- 
ion, in  this  case  in  the  19th  Ohio,  that  it  was  used  with  a  view  to 
profit  when  thus  rented;  that  money  loaned  out  at  interest  is  sub- 
ject to  taxation ;  but  money  remaining  in  the  coffers  of  the  institution 
to  be  used  for  its  ordinary  running  expenses,  earning  nothing,  is 
exempt;  however,  the  moment  it  is  used  for  any  other  purposes — 
put  out  at  interest,  so  that  if  you  please,  the  interest  can  be  used 
and  become  beneficial  in  that  way,  they  say  it  is  used  with  a  view 
to  profit.  And  that  decision  was  made  under  a  section  of  the  stat- 
ute which  expressly  stipulates  in  relation  to  the  income  arising 
therefrom,  which  is  stronger  than  our  statute  today,  which  say  3 
nothing  about  any  income. 

I  am  inclined  to  think  whenever  it  is  not  used  absolutely  by 
the  association,  but  rented,  that  it  is  not  exempt.  However,  it  is 
unnecessary  to  decide  that  branch  of  the  case,  the  court  having 
come  to  the  conclusion  that  it  falls  within  this  clause  of  public 
-charities,  and  that  the  portion  of  the  property  thus  actually  used 
and  occupied  by  it,  should  be  exempt.  It  is  sufficient  to  say  the 
•demurrer  being  to  the  whole  petition  must  be  overruled. 

Judge  Griswold:  How  as  to  the  land  which  the  building 
occupies? 

The  Court:  We  think  the  land  should  go  with  it — whatever 
portion,  the  exempted  part  of  the  building  occupies  should  be  con- 
sidered as  exempt  in  drawing  the  decree. 

Grannis  &  Griswold  for  plaintiff;  Heisley  and  Weh  for  the 
defendants. 


PLEADING. 

[Cuyahoga  Common  Pleas,  May  Term,  1878.] 

James  French  v.  J.  P.  McConneix. 

A  reply  which  contains  a  general  denial  of  all  matters  set  out  in  the  answer, 
and  an  estoppel  to  the  claim  set  up  in  the  cross- petition,  contains  two  de- 
fenses and  should  be  separately  stated  and  numbered. 
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Roberts  v.  Glenn,  et  al.  Vol.  I. 

Hamilton,  J. 

This  action  was  brought  to  foreclose  a  note  and  mortgage, 
making  several  parties  defendants  and  cne  of  the  parties,  A.  W. 
Horton,  answers  and  sets  up  that  he  is  the  holder  of  one  of  the 
notes  secured  by  the  mortgage  as  collateral  security  for  the  pay- 
ment of  another  note;  and  asks  that  his  rights  be  determined,  and 
for  affirmative  relief.  The  plaintiff  replies  to  all  the  answers  filed 
in  the  case,  and  denies  all  the  new  matters  set  out  in  the  several 
answers,  and  in  reference  to  this  answer  and  cross-petition  of  Hor- 
ton, sets  up  matter  by  way  of  estoppel — that  Horton  ought  not  to 
have  an  action  because  the  party  from  whom  he  got  it  is  estopped; 
that  Horton  obtained  the  note  after  maturity  and  with  full  knowl- 
edge of  all  the  facts.  A  motion  is  made  by  Horton  to  have  the 
reply  separately  state  and  number  the  defenses  so  far  as  he  is  con- 
cerned. We  think  the  reply  contains  two  defenses — a  general  de- 
nial, and  the  defense  of  estoppel,  and  the  motion  must  be  granted. 


*  EXECUTORS.  190 

[Hamilton  District  Court,  1878.] 

^Robert  Collins  v.  A.  J.  Nugent  et  al. 

The  act  of  appointing  a  debtor  as  an  executor,  does  not  extinguish  his  lia- 
bility on  the  debt. 


*  PLEADING.  194 

[Cuyahoga  Common  Pleas,  May  Term,  1878.] 

tj.  H.  Roberts  v.  Joshua  B.  Glenn  et  al. 

An  answer  in  which  defendant  says  he  is  ignorant  as  to  whether  plaintiff  is 
the  owner  of  a  note  sued  on  or  indorsee  of  it.  and  therefore  denies  the 
same,  is  good  and  there  is  no  way  to  avoid  this  sort  of  dilatory  answer. 

Hamilton,  J. 

An  answer  is  put  in  by  the  main  defendant  in  the  case,  in 
which  he  says  that  he  is  ignorant  as  to  whether  the  present  plaintiff 
is  the  owner  of  this  note  or  the  indorsee  of  it,  the  petition  saying 
that  the  plaintiff  sues  as  the  indorsee  and  the  holder  of  a  promis- 
sory note.  He  says  he  knows  nothing  of  the  facts  in  relation  to 
that  matter;  and  he  therefore  denies  it. 

A  demurrer  is  filed  to  that  answer.  It  is  said  that  the  lan- 
guage of  that  answer  is  such  as  not  to  be  an  averment,  even 
though  constituting  a  denial  of  the  indorsement,  and  denying  that 


JFor  opinion  in  this  case  see  3  B.,  519. 
tSee  1  Cleveland  Reporter,  46. 
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the  plaintiff  is  holder  of  the  note;  but  that  it  is  a  denial  of  some 
other  proposition  contained  in  the  petition. 

We  think,  upon  a  fair  construction  of  the  answer,  it  must  be 
held  to  be  in  substance  a  denial  of  the  fact  that  the  note  was  ever 
indorsed  to  the  present  plaintiff,  or  that  he  was  the  holder  of  it. 

I  have  no  doubt  that  this  answer  is  for  the  sole  purpose  of 
delay;  and  yet,  under  the  ruling  of  our  supreme  court,  holding,  in 
substance,  that  it  may  be  denied  upon  information  or  lack  of 
knowledge.  I  know  of  no  way  of  avoiding  this  sort  ol  dilatory 
answer.  Taking  the  answer  as  it  stands,  we  think  it  must  be  ac- 
cepted, and  not  liable  to  a  demurrer.  The  demurrer  will  be 
overruled. 


JUDGMENT. 

[Cuyahoga  Common  Pleas,  May  Term,  1878.] 

B.  Selberg  v.  R.  A.  Davidson. 

A  motion  to  set  aside  a  default  judgment,  ou  the  ground  that  an  answer  could 
not  be  drawn  on  account  of  the  petition  being  taken  from  the  files  by  plain- 
tiff's attorney,  will  be  granted,  the  costs  to  abide  the  event  of  the  trial. 

Hamilton,  J. 

The  motion  was  filed  on  the  first  day  of  March,  1878,  which 
was  a  day  in  the  January  term  of  this  court.  While  the  motion  is 
silent  as  to  when  the  judgment  was  rendered,  yet,  upon  reference 
the  court  docket,  I  find  that  the  judgment  that  is  sought  to  be 
vacated  was  rendered  on  default  at  the  January  term.  The  reason 
given  by  the  attorney  why  he  was  thus  in  default  is,  that  he  was 
unable  to  find  the  papers  in  the  case;  that  he  called  several 
times  and  was  informed  that  they  were  taken  from  the  files  by  the 
attorney  of  the  plaintiff;  and  he  charges  that  they  were  thus  taken 
from  the  files  with  the  purpose  and  intent  of  preventing  him  from 
answering;  says  that  he  had  no  opportunity  to  see  the  files,  never 
was  able  to  find  the  petition,  and  that  a  judgment  was  thus  taken 
on  default,  without  any  opportunity  on  his  part  to  answer. 

We  think  the  defendant  in  the  case  was  not  altogether  without 
negligence.  We  think  it  is  perfectly  competent  for  him  on  that 
state  of  facts,  to  make  application  to  the  court,  either  for  an  order 
to  produce  those  papers,  or  for  an  extension  of  time.  Still,  if  the 
facts  are  as  stated  in  his  affidavit,  the  plaintiff  ought  not  to  gain 
anything  by  that  sort  of  practice.  There  is  no  affidavit  contradict- 
ing the  statements  of  the  defendant's  affidavit  in  this  case.  We 
think  they  are  therefore  both  measurably  in  fault,  and  that  the 
195  defendant  ought  to  have  an  opportunity*  of  making  a  defense. 
He  says  he  has  a  good  defense  to  the  action.  The  motion  will 
therefore,  be  granted,  the  case  re-instated  and  set  down  for  trial, 
and  leave  given  to  answer;  but  the  costs  of  this  proceeding  will 
abide  the  event  of  the  case. 
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Fowler  v.  Zimmerman n.  Vol.  I. 


PLEADINGS. 

[Cuyahoga  Common  Pleas,  May  Term,  1878.] 

Elizabeth v.  David  Morrison. 

Where  a  motion  to  separately  state  and  number  the  causes  of  action  is  made, 
an  interlineation  by  uniting  the  number  of  the  causes  of  action,  is  not  a 
proper  compliance  with  the  order  of  the  court. 

Hamilton,  J. 

The  petition  in  this  case  was  originally  filed  without  separately 
stating  or  numbering  the  causes  of  action.  It  was  a  petition  to 
vacate  two  judgments  obtained  by  default  by  the  present  defendant 
against  the  present  plaintiff,  and  for  an  injunction.  A  motion  was 
made  to  require  the  plaintiff  in  this  action  to  separately  state  and 
number  her  causes  of  action,  That  motion  was  granted.  In  com- 
pliance with  that  order  of  the  court,  the  plaintiff  took  the  petition 
from  the  files,  and  in  its  margin  merely  entered  "Cause  of  action 
No.  1,"  and  "Cause  of  action  No.  2,"  and  "Cause  of  action  No. 
3,"  opposite  to  the  averments  in  the  petition  wherein  it  asked  to 
have  the  two  judgments  severally  set  aside,  and  opposite  to  the 
averment  in  the  petition  where  it  prayed  for  an  injunction. 

A  motion  is  now  made  to  strike  from  the  files  this  petition  be- 
cause the  order  of  the  court  has  not  been  complied  with.  We 
think  the  motion  is  well  taken  in  this  case.  Leave  to  amend  by 
interlineation  must  be  taken  from  the  court;  and  upon  a  general 
prayer  and  a  general  leave  to  amend  it  is  not  permissable  to  amend 
by  interlineation.  And  if  it  was— if  this  practice  could  obtain  at 
all,  there  could  be  no  interlineation  made  in  this  case,  because  the 
docket  nowhere  shows  what  is  to  be  interlined.  It  would  be  im- 
possible to  determine  whether  the  party  had  complied  with  the 
order  of  the  court  or  not,  or  what  was  interlined  and  what  original. 

The  plaintiff,  however,  asks  that,  if  the  court  shall  be  of  the 
opinion  that  the  motion  is  well  taken,  she  have  now  leave  to  com- 
ply with  the  order  of  the  court.  That  leave  will  be  granted. 
The  motion  will,  therefore,  be  overruled  at  plaintiff's  costs.  The 
court,  however,  would  suggest  that  it  may  become  quite  important 
or  the  plaintiff  in  this  case  to  determine  whether  or  not  he  can  have 
one  petition  to  set  aside  two  independent  and  separate  judgments 
taken  on  default. 


BASTARDY. 

[Cuyahoga  Common  Pleas,  May  Term,  1878.] 

Fowler  v.  Zimmbrmann. 

A  plea  in  bar  (a  defense  of  former  proceedings  in  a  bastardy  case  and  a  set- 
tlement), cannot  be  tried  on  a  motion  to  dismiss,  for  it  must  be  submitted 
to  a  jury. 
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Hamilton,  J. 

This  case  is  here  upon  motion  to  discharge  proceedings  in 
bastardy.  It  would  seem  a  proceeding  was  taken  against  the  de- 
fendant before  justice  of  the  peace  Buehne  of  this  city,  an  exami- 
nation of  the  complaining  witness  had  her  examination  reduced  to 
writing  and  the  proceedings  certified  to  this  court  in  accordance 
with  the  law. 

A  motion  is  filed  by  the  defendant  to  dismiss  the  action  for 
the  following  reasons  appearing  from  the  evidence  of  the  complain- 
ant herein  certified:  First,  that  she  is  not  a  resident  of  the 
county;  second,  that  she  has  already  made  complaint  on  the  iden- 
tical charge  of  bastardy  and  had  a  settlement  made  therein  as  pro- 
vided by  law,  and  the  law  does  not  contemplate  a  repetition  of  the 
suit  in  every  county  in  the  state  as  often  as  complainant  desires. 
It  will  be  noticed  by  looking  at  the  statute  in  reference  to  bastardy 
proceedings,  that  the  complaint  is  authorized  to  be  filed  before  any 
justice  of  the  peace,  and  that  a  warrant  may  issue  to  any  county 
in  the  state.  The  old  act  of  1824  required  that  the  complainant 
should  be  a  resident  of  the  state,  and  provided  that  the  complaint 
might  be  filed  before  any  justice  of  the  peace  in  the  state.  The 
present  act  passed  in  1873  repeals  all  former  acts  and  provides  that 
the  complaint  may  be  filed  before  any  justice  of  the  peace,  and  that 
a  warrant  may  issue  to  any  constable  or  sheriff  to  arrest  the  party 
anywhere  in  the  state. 

I  see  no  requirement  in  this  last  statute  that  the  complainant 
must  be  even  a  resident  of  the  state;  but  that  any  unmarried 
woman  about  to  be  delivered  of  a  child,  or  who  is  pregnant  with 
child,  may  make  this  complaint.  The  terms  are  general,  and  au- 
thorize any  unmarried  woman  in  this  condition  to  make  the  com- 
plaint. I,  therefore,  do  not  see  that  there  is  anything  in  the  pro- 
position that  she  must  be  a  resident  of  the  county  in  order  to  au- 
thorize her  to  make  the  complaint.  The  motion  as  to  that  portion 
of  it  will  be  overruled. 

It  is  further  said  that  it  appears  from  her  examination  that  she 
has  already  had  this  party  arrested,  and  that  there  has  been  a  full 
and  complete  settlement  of  the  case,  or  bond  given  in  accordance 
with  the  law,  and  that  that  should  preclude  her  from  entering  this 
complaint,  and  that  this  action  should  therefore  be  dismissed. 

It  will  appear  by  looking  at  complainant's  testimony  that 
she  did  cause  a  proceeding  to  be  instituted  in  the  county  of  Seneca 
before  a  justice  of  the  peace  against  this  defendant.  It  further 
appears  that  a  warrant  was  not  served  upon  the  defendant;  that  a 
return  was  made  that  he  could  not  be  found,  and  that  he  appeared 
there  by  an  agent,  and  said  that  he  was  ready  for  trial;  that  a  hear- 
ing was  had,  and  that  the  sum  of  fifty  dollars  was  paid  to  her  by 
this  agent  of  the  defendant,  and  that  a  bond  was  given  by  the 
agent  to  the  trustees  of  the  township  in  which  she  then  resided 
according  to  law. 

It  appears  that  subsequently,  perhaps,  if  we  are  to  look  at  the 
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transcript  which  has  been  filed,  which  we  think  we  cannot  do-  -but 
the  fact  was  established  that  some  months  afterwards  the  defend- 
ant himself  went  before  the  justice  of  the  peace  and  acknowledged 
that  that  settlement  was  all  right,  and  entered  in  a  bond,  and  also 
signed  his  name  to  this  bond  that  was  given  to  the  trustees. 

The  complaining  witness  in  her  testimony  says  she  received 
this  fifty  dollars  as  a  sort  of  conditional  settlement,  that  if  the 
child  was  born  dead  then  that  was  all  she  was  to  have;  that  upon 
that  theory  and  that  alone  the  settlement  was  made. 

The  statute  requires  that  there  shall  be  a  full  and  complete  set- 
tlement of  the  case  to  her  full  satisfaction.  If  we  are  to  look  at 
the  testimony  of  this  complaining  witness  such  a  compromise  was 
not  made — to  her  full  satisfaction,  but  that  it  was  a  sort  of  condi- 
tional arrangement  fixed  up  for  the  time  being. 

It  seems,  also,  from  that  examination,  that  the  defendant  in 
this  case  admitted  the  transcript  of  the  proceedings  in  Seneca 
county  to  the  justice  below;  but  as  the  statute  does  not  require 
him  to  take  any  evidence  other  than  that  of  the  complaining  wit- 
ness we  think  that  is  not  before  the  court. 

Now,  if  there  had  been  a  complete  settlement  of  the  case,  if 
that  is  true,  then  the  question  is  whether  it  can  be  reached  upon  a 
motion  to  dismiss  the  action  here.  This  proceeding  is  quasi  crim- 
inal in  its  character,  and  the  only  form  of  pleading  is  the  proceed- 
ings before  the  justice  sent  up  here  together  with  the  transcript  and 
plea  entered  in  this  court  cf  not  guilty.  It  is  *analogous  in  .g6 
some  sense  to  a  criminal  proceeding  so  far  as  the  defendant's 
pleadings  are  concerned.  It  would  seem  to  the  court  that  if  a 
compromise  was  had  after  they  had  begun  the  usual  proceedings, 
that  there  should  be  perhaps  a  plea  in  bar  in  pais,  in  analogy  to 
criminal  proceedings.  If  we  are  to  look  simply  at  the  testimony 
of  the  complaining  witness,  it  does  not  appear  that  a  full  and  satis- 
factory settlement  was  made.  It  does  not  appear  to  the  court  that 
we  can  go  into  an  inquiry  into  the  facts,  upon  a  motion  to  dismiss 
the  action,  as  to  whether  or  not  anything  exists  that  is  a  bar  to  the 
action.  It  will  be  noticed,  a  plea  in  bar  is  to  be  tried  and  submitted 
to  a  iury.  There  is  no  other  provision  for  disposing  of  a  plea  in 
bar.  We  think  this  question  cannot  be  tried  upon  a  motion  to  dis- 
miss and  the  motion  will  therefore  be  overruled. 


JUDGMENT. 

[Cuyahoga  Common  Pleas,  May  Term,  1878.] 

Mary  Ann  Williams  v.  William  Heisley,  Ex'r.  et  al. 

The  negligence  of  a  party's  attorney  in  not  attending  to  the  case  is  not  ground 
to  vacate  the  judgment  for  casualty  or  misfortune. 
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Hamilton,  J.     (Abstract  of  decision.) 

This  is  a  proceeding  under  section  534  of  the  code  to  vacate 
decree  on  the  ground  of  unavoidable  casualt)'  and  misfortune. 
The  original  action  was  brought  in  this  court  in  the  year  1876  and 
was  pending  until  November,  1877.  The  plaintiff  says  she  em- 
ployed one  Reid  of  Delaware  as  h*»r  attorney,  and  that  all  papers 
when  received  by  her  she  sent  to  him  by  mail;  that  he  was  her 
general  attorney  and  empowered  by  her  to  attend  to  her  business; 
that  he  continued  to  be  her  attorney  for  a  number  of  months,  and 
then  signified  to  her  his  desire  not  to  remain  her  attorney  longer, 
and  she  then  employed  a  man  by  the  name  of  Sweeney,  who  con- 
tinued thereafter  as  her  attorney;  that  the  first  notice  she  received 
of  the  rendition  of  the  judgment  was  several  months  after  it 
occurred;  that  she  has  a  good  defense.  She  says  further  that  she  is 
an  old  lady,  not  living  with  hf  r  husband,  nobody  to  advise  with 
and  direct  her,  and  has  to  depend  upon  her  attorneys;  that  there 
was  another  action  pending  between  same  parties  in  reference  to  the 
same  premises,  that  when  this  action  was  brought  she  supposed  the 
papers  related  to  that  action,  which  is  now  in  this  court,  having 
gone  to  the  district  court  and  there  reversed. 

A  demurrer  is  filed  to  this  petition  on  the  ground  that  there  is 
not  enough  set  out  to  warrant  the  interposition  of  the  court.  I  can 
see  nothing  in  the  case  except  the  negligence  of  the  plaintiff  or  of 
her  attorney .  The  case  was  pending  here  for  about  a  year,  and 
there  is  no  pretense  that  she  was  not  regularly  and  properly  served. 
A  judgment  cannot  be  disturbed  or  interf erred  with  where  the  de- 
fendant has  been  thus  negligent. 

J.  S.  Grannis  and  R.  P.  Spaulding  for  plaintiff. 

John  W.  Heisly  for  defendant. 


BILLS  AND  NOTES. 

[Cuyahoga  Common  Pleas,  May  Term,  1878.] 

William  D.  Engld  v.  G.  W.  Canfield  kt  al. 

A  petition  by  the  indorsee  of  a  note  is  not  open  to  a  motion  to  make  more 
definite  and  certain  by  statin  g^  the  date  of  the  transfer  oi  the  note 
whether  before  or  after  due. 

Hamilton,  J.     (Abstract  of  decision.) 

\ction  against  maker  and  endorsee  of  promissory  note.  Peti- 
tion in  usual  form.  Copy  of  note  attached  to  petition  and  made 
apart.  Judgment  asked  for  amount  of  note  and  interest.  A  motion 
is  made  to  make  petition  more  definite  and  certain  by  stating  date 
of  transfer  of  note,  whether  before  or  after  due.  Motion  overruled. 
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FORECLOSURE  OF  INDEMNITY  MORTGAGE. 

[Cuyahoga  Common  Pleas,  May  Term,  1878.] 

G.  G.  Hickox  et  al.  v.  Ann  Avery  et  al. 

In  an  action  brought  on  the  foreclosure  of  an  indemnity  mortgage  given  to 
protect  a  buyer  against  incumbrances,  it  is  proper  to  set  up  with  other 
claims  not  yet  due,  but  which  will  become  a  lien. 

Hamilton,  J. 

A  motion  is  made  in  this  case  to  strike  out  from  the  petition 
certain  matter  claimed  to  be  irrelevant. 

The  action  is  brought  upon  an  indemnity  bond.  It  seems  that 
the  plaintitf  bought  of  the  defendants  certain  lands  in  Norwalk, 
and  agreed  to  assume  an  incumbrance  of  $4,500,  and  no  more,  but 
there  was  a  case  then  pending  in  the  courts  of  Norwalk  in  which 
it  was  sought  to  subject  this  land  to  the  payment  of  a  certain  claim 
against  these  defendants,  and  therefor  an  indemnity  bond  was  given 
to  cover  any  claim  which  might  arise  out  of  that  litigation  pend- 
ing in  the  court  at  Norwalk.  That  bond  was  secured  by  a  mort- 
gage upon  the  same  property.  It  is  claimed  that  the  conditions  of 
that  obligation  have  been  violated;  that  there  is  an  indebtedness 
duetto  plaintiff  under  the  terms  of  the  bond;  and  they  ask  to  have 
the  mortgage  foreclosed  and  make  other  parties  defendants,  and 
ask  them  to  set  up  their  interests.  The  motion  is  to  strike  out 
that  portion  in  reference  to  the  litigated  case  pending  in  the  Nor- 
walk court  as  being  immaterial.  It  is  not  claimed  that  anything  is 
due  in  relation  to  that  litigated  case.  They  say  they  paid  certain 
expenses  in  the  way  of  attorney  fees,  etc.,  and  there  will  be  certain 
claims  arise  out  of  that  case.  They  therefore  ask  to  have  a  decree 
for  the  amount  already  due,  and  their  interests  to  be  protected  as 
against  this  claim  that  may  be  become  a  lien  against  the  land  thus 
bought. 

We  are  of  opinion  it  is  pertinent  to  set  out  that  matter  in  a 
foreclosure  proceeding.  It  is  analogous  to  a  case  where  suit  is 
brought  to  foreclose  notes  and  mortgage,  the  petition  asking  for  a 
decree  for  the  notes  due,  and  reciting  that  some  of  the  notes  will 
become  due  in  the  future. 

The  motion  is  overruled. 


275 


201  OHIO  DECISIONS. 


Vol.  I.  Cuyahoga  Common  Pleas. 


201  *  REVIVOR  OF  ACTION. 

[Cuyahoga  Common  Pleas,  May  Term,  1878.] 

Jesse  E.  Bishop,  Ex'r  of  Amos  A.  Stoddard,  v.  Antony  M. 

Stoddard  et  al. 

Under  section  411  of  the  Code  (§5158,  R.  S.),  which  does  not  authorize  a  re- 
vivor within  a  year  to  be  made  without  notice  to  the  adverse  party,  and 
where  an  executor  assigns,  the  action  cannot  be  revived  in  the  name  of 
his  successor  without  notice  to  the  adversary  party. 

Hamilton,  J. 

This  case  is  now  before  the  court  on  a  motion  to  vacate 
certain  deciees  that  have  been  heretofore  rendered  and  permit  cer- 
tain parties  who  are  legatees  under  this  will  to  cotne  in  and  defend. 

The  history  of  the  case  is,  in  substance,  that  Jesse  P.  Bishop, 
as  executor  of  the  will,  had  difficulty  in  determining  what  were  his 
duties  as  such  executor;  and  that,  in  1874,  for  the  purpose  of  get- 
ting a  construction  of  the  will  and  the  advice  of  this  court  upon  his 
duties  as  to  the  method  of  winding  up  the  estate,  he  brought  this 
suit,  making  the  heirs  and  legatees  parties  to  it.  Most  of  the  de- 
fendants, if  not  all,  were  non-residents,  and  service  was  made  by 
publication  as  to  them . 

The  stipulations  of  the  will  of  the  testator  were,  in  substance, 
that  he  gave  to  his  son,  Ira  Stoddard,  who  was  then  absent  and 
had  been  for  many  years,  the  bulk  of  his  estate,  providing  he 
should  be  found  to  be  alive  at  the  decease  of  the  testator.  It  seems 
that  Ira  was  the  only  child  of  Mr.  Stoddard  and  his  wife,  and  that 
he  provided,  in  case  of  the  death  of  Ira  at  the  time  of  his  decease, 
that  the  bulk  of  the  estate,  should  go  to  a  nephew  by  the  name  of 
Antony  M.  Stoddard.  There  were  certain  legatees,  perhaps  a  half 
dozen  of  them,  and  it  was  provided  that  in  case  his  estate  de- 
scended to  his  son,  he  being  alive,  then  these  legatees  should  have 
but  one  hundred  dollars  as  a  legacy  each.  In  case  it  descended 
to  the  nephew,  Antony  M.  Stoddard — the  bulk  of  it  under  the  will, 
— then  these  legatees  were  to  have  one  thousand  dollars  each. 

The  testator  left  a  widow.  He  made  some  provision  in  the 
will  by  which  she  should  have  the  use  of  the  property;  but  she  did 
not  see  fit  to  take  under  the  will,  and  therefore  was  endowed  as  at 
law.  The  administrator,  in  his  petition,  avers  the  fact  to  be  that 
Ira  Stoddard,  the  son  of  this  testator,  was  alive  at  the  death  of  the 
testator,  and  therefore  took  the  estate.  Antony  M.  Stoddard,  the 
widow  and  one  other  party  answered,  Antony  M.  Stoddard  deny- 
ing that  Ira  Stoddard  was  alive,  and  asserting  that  he  was  dead  at 
the  death  of  the  testator,  and  that  under  the  will,  he,  Antony  M., 
became  the  chief  beneficiary  of  the  will. 

This  was  the  state  of  things  down  to  about  1875,  suit  having 
been  pending  here  perhaps  a  year  or  more.     At  that  time,  it  seems, 
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an  arrangement  *was  made  between  the  widow  of  the  testator    2Q2 
and  Antony  M.,  the  nephew,  by  which  so  far  as  they  were 
concerned,  a  journal  entry  was  to  be  placed  here  upon  the  records 
containing  a  decree  of  the  court,  finding,    in  substance,  that  Ira 
was  alive. 

Another  fact  connected  with  it  is,  that  if  Ira  was  alive,  he  be- 
ing the  only  child,  having  no  brothers  or  sisters,  his  mother  inher- 
ited from  Ira;  so  that  the  decree  thus  entered  would  make  the 
widow  the  chief  beneficiary,  taking  the  property.  And  such  was 
the  decree  entered  here  by  consent. 

It  is  said  upon  the  other  side,  that  this  decree  was  entered  by 
an  arrangement  or  compromise  made  between  Anthony  M.  Stod- 
dard and  the  widow  of  the  testator,  by  which  Anthony  Ni.  Stod- 
dard got  some  eleven  hundred  dollars  in  order  to  get  his  consent  to 
have  such  a  decree  entered  here.  That  decree  was  entered,  finding 
that  Ira  Stoddard  was  alive  at  the  death  of  the  testator,  and  that 
therefore  the  widow  was  his  heir,  and  as  such,  was  entitled  to  the 
substance  of  this  property  conveyed  in  the  will. 

It  was  further  provided  that  the  property  should  be  turned 
over  to  her  upon  her  giving  a  bond  of  some  $2,500  to  Jesse  P.  Bis- 
hop as  executor,  to  protect  him  against  the  claims  of  those  other 
legatees.  The  property  was  arranged  to  be  turned  over  to  her 
upon  her  giving  such  a  bond,  to  be  satisfactory  to  the  court.  Such 
a  bond  was  subsequently  given. 

This  decree  was  taken,  however,  in  term,  it  being  provided  in 
the  decree  itself  that  it  was  taken  without  prejudice  to  the  rights 
of  the  other  defendants  who  are  named  as  legatees  in  these  pro- 
ceedings. This  decree  was  drawn  in  1875.  The  case  was  then 
continued  as  to  all  other  parties,  and  in  1876,  December  6th,  Jesse 
P.  Bishop  resigned  as  executor,  and  December  7th,  1876,  other  par- 
ties were  named,  who,  it  seems,  were  interested  in  the  estate,  and 
were  made  parties  to  this  proceeding,  and  who  had  consented  to 
this  former  decree.  They  were  named  as  administrators  de  bonis 
non  in  the  place  of  Bishop  as  executor.  On  December  16th,  1876, 
they  came  into  this  court  and  suggested  the  cessation  of  the  pow- 
ers of  Jesse  P.  Bishop  as  executor,  and  asked  that  they  might  be 
made  parties  plaintiff  in  the  action  in  the  place  of  and  substituted 
for  Jesse  P.  Bishop.  That  was  granted,  and  a  journal  entry  of 
that  kind  made,  simply  saying,  that  "upon  motion  of  the  adminis- 
trators de  bonis  non>  they  are  substituted  in  the  place  of  Jesse  P. 
Bishop,  executor,  who  has  resigned.' '  Four  days  later,  on  Decem- 
ber 20th,  these  administrators  de  bonis  non>  came  in  and  took  a  de- 
cree confirming  the  former  findings  under  the  first  decree,  to  wit: 
that  Ira  was  alive  at  the  time  of  the  death  of  his  father  and  there- 
fore became  the  legatee  under  the  will,  being  the  chief  beneficiary, 
and  further  finding  that  these  legatees  were  entitled  to  have  only  a 
hundred  dollars  under  the  will. 

It  ran  along  from  December,  1876,  then,  until  some  time  in 
1877,  when  that  journal  entry  was  corrected  upon  the  motion  of 
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these  administrators  de bonis  nan,  showing  affirmatively  that  three 
or  four  of  these  parties  had  appeared,  to  wit:  the  widow,  Anthony 
M.  and  the  executors  of  one  of  the  deceased  heirs;  and  further 
finding  affirmatively  that  Jesse  P.  Bishop  had  paid  these  legatees 
the  one  hundred  dollars  to  which  they  were  entitled.  It  is  now 
said  in  this  motion  that  these  journal  entries,  subsequent  to  the 
first  one,  which  was  had  by  consent,  and  which  was  not  complained 
of,  because  it  left  the  rights  of  these  parties  without  being  perju- 
diced  in  any  way  expressly  in  the  decree — it  is  said  that  all  these 
journal  entries  should  be  vacated  and  set  aside  because  of  irregu- 
larity in  obtaining  them.  They  say  there  was  no  revivor  in  the 
name  of  these  administrators  de  bonis  non.  These  parties  were  non- 
residents. And  it  is  even  said  that  while  they  were  actually  nego- 
tiating for  a  settlement  and  adjustment  of  this  claim,  they  having 
been  offered  five  hundred  dollars  to  settle  and  adjust  it,  these  pro- 
ceedings were  had  without  notice  to  them.  There  is  no  evidence, 
however,  that  such  an  offer  was  made;  but  that  is  the  claim.  The 
question  is  whether  there  is  any  power  to  revive  this  action  in  this 
way,  without  notice  to  the  other  defendants  in  this  case.  They 
set  up  affirmatively  in  the  petition  that  this  first  decree  was  ob- 
tained by  collusion  between  Anthony  M.  and  the  widow,  by  which 
Anthony  was  to  get  eleven  hundred  dollars,  and  that,  as  a  matter 
of  fact,  Ira  was  dead  at  the  time  of  the  decease  of  the  father,  and 
that  they  are  therefore  entitled  to  one  thousand  dollars  instead  of 
one  hundred,  and  therefore  have  been  prejudiced  by  this  decree. 
That  petition  is  sworn  to. 

It  would  seem,  then,  that  there  is  some  merit  in  their  claim 
that  they  have  a  right  to  come  into  this  court  and  defend,  unless 
they  are  precluded  by  the  fact  that  they  did  not  answer  at  all,  and 
that  this  has  been  properly  revived  in  this  decree.  They  were  in 
default  of  an  answer  all  this  time.  Although  they  were  construct- 
ively served  by  publication,  they  say  they  were  not  required  to  an- 
swer because  Anthony  M.  had  raised  the  issue  by  this  answer. 
But  so  far  as  Anthony  M(  was  concerned,  his  claim  had  been 
adjusted  and  settled  in  1875  by  the  decree.  It  could  scarcely  be 
said  that  they  were  relying  upon  the  answer  of  Anthony  M.  for  a 
whole  year  after  the  claim  had  been  settled.  So  that  it  leaves  the 
matter  substantially  upon  the  question  whether  or  not  there  was  an 
irregularity  in  making  this  revivor. 

Now,  it  is  said  upon  the  part  of  the  plaintiff  in  this  case,  who 
desires  to  support  these  journal  entries,  that  when  a  plaintiff  is  de- 
ceased, his  representatives  may  come  in,  upon  their  own  motion, 
or,  without  any  notice  to  anybody,  upen  application  to  the  court, 
may  be  substituted  at  once  and  immediately.  They  claim  they 
have  a  right  to  do  this  under  title  XIII.,  chapter  I.,  in  relation  to 
revivors;  and  they  also  claim  that  they  have  a  right  to  do  it  under 
section  89  of  the  code.  Section  402  of  the  code  is  as  follows: 
"When  one  of  the  parties  to  an  action  dies,  or  his  powers  as  a  per- 
sonal   representative   cease  before   the  judgment,  if  the   right  of 
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action  survive  in  favor  of  or  against  his  representatives  or  succes- 
sor, the  action  may  be  revived  and  proceed  in  their  names." 

Now,  this  action,  by  the  resignation  of  Judge  Bishop,  was 
abated  and  must  be  revived  in  some  way  in  the  name  of  his  succes- 
sor under  the  provisions  of  this  act. 

Section  403,  the  following    section,  provides:     "The  revivor 

shall  be  by  a  conditional  order  of  the  court,  il  made  in  term,  or  by 

a  judge  thereof,  if   in  vacation,  that  the  action  be  revived  in  the 

name  of  the  representatives  or  successor  of  the  party  who  died  or 

whose  powers  ceased,  and  proceed  in  favor  or  against  them." 

Section  404:  "The  order  may  be  made  "on  the  motion  of  the 
adverse  party  or  of  the  representatives  or  successor  of  the  party 
who  died  or  whose  powers  cease,  suggesting  his  death  or  the  ces- 
sation of  his  powers,  which  with  the  names  and  capacities  of  his 
representatives  or  successor,  shall  be  stated  in  the  order. ' ' 

Section  405:  "If  the  order  is  made  by  consent  of  the  parties, 
the  action  shall  forthwith  stand  revived;  and  if  not  made  by  con- 
sent the  order  shall  be  served  in  the  same  manner,  and  returned 
within  the  same  time,  is  a  summons  upon  the  party  adverse  to  the 
one  making  the  motion;  and  if  *sufficient  cause  be  not  shown  ^n* 
against  the  revivor,  the  action  shall  stand  revived." 

I  am  cited  by  the  plaintiff  to  section  411,  which  reads  as  fol- 
lows: "An  order  to  revive  an  action  in  the  names  of  the  represent- 
atives or  successor  of  a  plaintiff  may  be  made  forthwith,  but  shall 
not  be  made  without  the  consent  of  the  defendant  after  the  expira- 
tion of  one  year  from  the  time  the  order  might  have  been  first 
made." 

Under  that  they  say  that  where  the  plaintiff  dies  or  his  powers 
cease,  the  action  may  be  revived  in  the  name  of  the  deceased  party 
of  the  successor  of  the  party  whose  powers  cease  instanter^  upon 
application  to  the  court,  without  any  process"  or  notice  whatever. 

Now,  I  do  not  think  this  section  of  the  law  in  relation  to  re- 
vivors will  warrant  any  such  construction  at  all.  It  seems  to  me 
that  a  revivor  is  charged  with  notice  whether  the  rights  of  the 
plaintiff  cease  and  determine,  and  his  survivor  has  to  take  his  place, 
or  whether  it  is  those  of  the  defendant  that  so  cease  It  is  ex- 
pressly provided  in  this  section  of  the  law  that,  in  either  case,  this 
conditional  order  shall  not  be  granted  after  the  expiration  of  one 
year,  unless  it  is  by  assent  of  both  parties  to  the  case,  and  that 
order  shall  be  served  as  a  summons  in  the  case. 

I  am  therefore  of  the  opinion  that  this  section  of  the  law  will 
not  sustain  the  practice  which  was  had  in  this  case,  and  that  it  can 
only  he  survived  upon  a  conditional  order,  and  that  must  he  served 
as  a  summons  in  the  case. 

It  remains,  then,  to  determine  the  construction  of  section  39, 
which  reads  as  follows:  "An  action  does  not  abate  by  the  death, 
marriage  or  other  disability  of  a  party,  or  by  the  transfer  of  any 
interest  therein  during  its  pendency,  if  the  cause  of  action  survive 
or  continue.     In  case  of  the  marriage  of  a  female  party,  the  fact 
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being  suggested  on  the  lecord,  the  husband  may  be  made  a  party 
with  his  wife;  and  in  the  case  of  the  death  or  other  disability  of 
a  party,  the  court  may  allow  the  action  to  continue  by  or  against 
his  representative  or  successor  in  interest..  In  case  of  any  other 
transfer  of  interest,  the  action  may  be  continued  in  the  name  of 
the  original  party;  or  the  court  may  allow  the  person  to  whom  the 
transfer  is  made  to  be  substituted  in  the  action." 

They  say  that  this  section  is  cumulative— this  title  XIII,  in 
relation  to  revivors,  and  they  cite  the  24th  Ohio  State  upon  that 
subject;  where  it  is  expressly  decided  that  it  is  so  cumulative. 
The  supreme  court  there  say  that  if  they  comply  with  the  law  in 
relation  to  revivors  under  title  XIII,  they  have  a  right  to  revive  it 
absolutely;  that  it  is  not  discretionary  with  the  court;  that  in  the 
other  section  it  is  a  discretionary  matter  with  the  court,  and  they 
may  grant  it  or  refuse  it  as  they  see  fit.  But  it  seems  to  the  court 
that  under  either  section,  if  proceeding  was  had,  it  would  be  re- 
viewable upon  motion  —if  this  discretion  under  section  39  should 
be  abused,  it  would  seem  that  that  might  be  reviewed. 

But  this  section  39  provides  that  it  may  be  allowed  by  the  court 
to  be  revived.  How  allowed?  Under  what  form  of  practice? 
What  are  we  to  do  in  a  case  of  that  kind  under  that  section?  Must 
a  notice  be  actually  served,  or  must  it  be  by  a  petition?  In  the 
24th  Ohio  State  they  say  that  the  code  is  based  largely  upon  the 
practice  in  equity,  and  that  the  equity  practice  was  by  a  bill  of 
revivor,  by  a  bill  of  revivor  and  supplement  and  by  original  bill 
in  the  nature  of  a  bill  of  revivor.  They  say,  that  in  analogy  to 
that,  they  sanction  the  practice  which  was  had  in  that  case.  In 
that  case  the  year  had  expired.  It  was  a  case  that  was  pending  in 
the  district  court;  and  after  a  report  by  the  referee,  the  plaintiff  in 
the  action  had  died.  They  then  filed  a  motion  to  be  allowed  to  re- 
vive in  the  name  of  the  administrator  of  the  plaintiff;  and  the 
motion  was  granted,  with  leave  to  file  a  supplemental  petition  and 
have  process  issued;  and  such  was  the  practice  that  obtained  in 
that  case.  It  was  objected  on  the  trial  when  it  got  to  the  supreme 
court,  being  reserved  by  the  district  court,  that  the  year  had  ex- 
pired, and  that  this  section  of  the  law  in  relation  to  revivors  con- 
trolled the  whole  matter,  and  if  they  brought  themselves  within 
that,  that  their  action  had  ceased  and  they  must  commence  the 
action  anew.  But  they  say  that  to  commence  the  action  anew — to 
allow  the  action  to  abate  after  the  year  had  expired,  would  in  some 
cases  work  great  hardship,  might  be  barred  by  the  statute  of  limi- 
tations, and  they  say  that  while  the  subject  is  not  free  from  doubt, 
yet  they  are  inclined  to  hold  this  section  in  relation  to  revivors  con- 
tained in  title  XIII  as  not  exclusive,  and  that  section  39  may  be 
regarded  as  cumulative;  and  they  therefore  permit  the  old  practice 
in  relaticn  to  chancery  proceedings. 

It  has  been  held  in  the  state  of  New  York  that  while  the  code 
is  silent  as  to  the  method  of  procedure — that  the  practice  which 
obtained  prior  to  the  existence  of  the  code  shall  be  regarded  as 
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still  in  force.  Now,  what  was  the  practice  in  relation  to  revivors 
in  equity  cases,  this  being  entirely  a  proceeding  in  equity,  prior  to 
the  adoption  of  the  code  in  reference  to  revivors?  Why,  it  was  by 
a  bill  of  revivor  universally;  and  where  the  plaintiff  deceased,  his 
representatives  could  only  be  made  parties  to  the  proceeeding  by 
a  bill  of  revivor;  and  that  bill  of  revivor  being  filed,  process  was 
issued  and  notice  was  served  upon  the  others,  so  that  they  might 
come  in. 

The  first  question  is,  perhaps,  as  to  whether  that  was  an  action 
which  survived;  secondly,  as  to  whether  these  were  the  proper  par- 
ties to  revive  it  in  their  name.  It  is  not  a  subject  that  is  free  from 
doubt  at  all,  by  any  means,  and  it  is  an  important  question  to  de- 
termine in  the  practice  here.  If  this  section  39  is  as  broad  as  is 
claimed  by  the  plaintiff  in  this  case,  that  the  representative  of  a 
deceased  party,  or  the  successor  of  a  representative  can  come  in  at 
any  time  upon  a  simple  motion  and  without  notice,  after  a  party 
dies,  or  after  the  rights  of  a  representative  cease  and  determine, 
and  revive  it  and  take  judgment  in  the  action  themselves,  I  appre- 
hend that  this  section  in  relation  to  revivors  never  would  be  called 
into  requisition,  because  the  easiest,  simpliest  method  would  be 
simply  to  call  the  attention  of  the  court  to  it  and  get  the  case  re- 
vived in  the  name  of  these  parties.  We  think  that  is  not  in  anal- 
ogy to  any  former  practice,  the  universal  rule  being  the  other  way, 
and  the  universal  practice  being  the  other  way;  and  until  the  su- 
preme court  shall  say  that  upon  a  simple  motion,  without  notice  to 
anybody,  or  simple  suggestion  in  court,  that  a  case  can  thus  be  re- 
vived and  these  questions  all  be  determined  without  notice  to  any 
body,  we  think  we  ought  to  hold  in  analogy  to  the  former  practice 
that  some  notice  must  be  given.  What  the  method  shall  be, 
whether  it  be  by  motion  and  notice,  or  whether  it  shall  be  by 
supplemental  petition  in  accordance  with  the  former  practice,  we 
do  not  undertake  to  say;  but, we  do  think  that  notice  of  some  kind 
ought  to  be  given  in  this  case. 

.We  have  therefore  come  to  the  conclusion  that  these  journal 
entries — these  decrees  determining  the  rights  of  these  parties  were 
irregularly  obtained.  That  being  the  holding  of  the  court,  we  can- 
not set  aside  and  vacate  these  journal  entries,  but  we  can  reinstate 
the  case.  The  entry  will  be  that  the  case  be  reinstated,  and  when 
revived,  that  the  issues  be  made  up  and  tried  between  the  parties. 
Grannis  &  Griswold  for  motion;  Ranney  &  Ranneys  contra. 
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2 1 0  *  VERIFICATION— PRACTICE. 

[Cuyahoga  Common  Pleas,  May  Term,  1878] 

George  Lannert  v.  Dominick  Pies  et  al. 

A  verification  of  a  petition  by  plaintiff  in  which  he  merely  says  that  the  mat" 
ters  and  things  herein  set  forth  are  true,  without  referring  to  the  petition 
as  his  petition,  is  not  sufficiently  definite  and  certain ;  but  while  a  mo- 
tion is  pending  to  strike  such  petition  from  the  files,  a  default  judgment  is 
taken,  which  is  now  asked  to  be  set  aside,  a  new  petition  and  summons  is 
not  necessary,  but  the  decree  will  be  set  aside,  and  the  verification 
amended. 

Hamilton,  J.     (Abstract  of  decision.) 

This  was  an  action  to  foreclosure  a  mortgage  given  to 
secure  a  promissory  note.  One  C.  Reuscher,  who  had  subsequent 
to  execution  of  the  note  and  mortgage  by  Pies  and  wife,  bought 
the  premises,  assuming  to  pay  the  note  and  mortgage,  was  also 
made  a  defendant.  The  plaintiff  asks  a  judgment  against  Pies  and 
Reuscher  and  for  an  order  of  sale. 

In  March,  1878,  Reuscher  filed  a  motion  to  strike  the  petition 
from  the  files  on  the  ground  of  defective  verification.  On  the  6th 
of  May,  Pies  and  wife  being  in  default,  the  plaintiff  took  a  decree 
and  an  order  of  sale  issued,  the  motion  to  strike  the  petition  from 
the  files  being  at  that  time  undisposed  of.  A  motion  is  made  to  set 
aside  this  decree,  which  should  prevail. 

The  case  then  stands  upon  the  motion  to  strike  the  petition 
from  the  files.  The  verification  is  in  these  words:  "The  state  of 
Ohio,  Cuyahoga  county,  ss.  George  Lannert,  being  first  duly  sworn, 
says  that  the  matters  and  things  herein  set  forlh  are  true  as  he  ver- 
ily believes."  There  is  no  reference  in  this  verification  to  the  peti- 
tion. It  does  not  show  that  Lannert  swears  to  the  petition  as  his 
petition.  He  swears  to  "the  matter  and  things  herein  set  forth," 
to  wit,  in  this  affidavit.  We  dc  not  think  the  verification  sufficiently 
definite  and  certain  but  the  parties  having  come  in  and  asked  to 
have  the  decree  vacated,  we  think  it  would  be  entirely  useless  to 
strike  the  petition  from  the  files  and  have  a  new  petition  filed  and 
a  new  summons  issued.  The  verification  may  be  amended  and  the 
motion  will  be  overruled. 

Foster,  Hinsdale  and  Carpenter  for  plaintiff. 

Kessler  and  Robinson  for  Reuscher. 
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PLEADING— LICENSE— FRAUD. 

[Cuyahoga  Common  Pleas,  May  Term,  1878. 

August  M.  Derby  v.  Spencer  Corlett  et  al. 

1.  In  an  action  for  damages  for  entering  plaintiffs  property  and  taking  away 

certain  personal  property,  defendant  pleaded  a  license  under  conditions 
of  a  chattel  mortgage,  reply  that  the  notes  and  mortgage  sued  on  were 
obtained  by  fraud  and  misrepresentation,  such  reply  is  not  demurrable, 
and  is  not  wholly  a  legal  conclusion,  but  contains  an  averment  of 
fact. 

2.  A  license,  in  defense  of  a  trespass,  which  is  procured  by  fraud,  is  no   de- 

fense, and  it  is  not  necessary  to  expressly  revoke  it,  hence  a  reply  that  it 
was  obtained  by  fraud  is  not  demurrable. 

Hamilton,  J. 

This  is  an  action  brought  for  damages  sustained  by  wrongfully 
entering  into  the  premises  and  property  of  the  plaintiff  and  taking 
and  carrying  away  certain  articles  of  personal  property.  The  an- 
swer sets  up  that  the  defendants  were  acting  under  and  by  virtue  of 
a  license  and  permit  granted  to  them  by  virtue  of  a  chattel  mort- 
gage upon  the  property,  the  chattel  mortgage  being  given  to  secure 
two  notes.  It  sets  up,  also,  a  failure  to  pay  the  notes,  that  the 
mortgage  has  become  absolute,  and  that  by  the  terms  of  the  mort- 
gage they  had  a  right  at  any  time,  in  case  of  waste  or  in  their  opin- 
ion it  became  necessary  for  their  security  to  take  the  property,  to 
do  so;  that  they  were  acting  under  the  authority  of  this  mortgage. 

The  reply  avers  that  the  mortgage  and  notes  were  obtained  by 
fraud  and  misrepresentation,  and  were  without  any  consideration 
whatever.  A  general  demurrer  is  interposed  to  this  reply.  It  is 
said  first,  that  to  aver  fraud  and  misrepresentations  is  not  enough; 
that  the  facts  must  be  set  out,  showing  what  the  fraud  an  misrep- 
resentations consist  ot,  so  that  the  court  may  determine  whether  or 
not  there  was  any  such  leual  fraud  or  misrepresentation  as  would 
constitute  a  cause  of  action;  that  the  simple  plea  that  it  was  done 
by  fraud  and  misrepresentation  is  a  legal  conclusion  and  not  a 
statement  of  any  fact.  It  is  said  further,  that  where  a  license  has 
been  granted,  as  in  this  case,  or  a  permit  specially  given,  that  even 
though  it  were  procured  by  fraud  originally,  that  there  must  be, 
upon  the  discovery  of  the  license,  an  express  revocation  of  the 
fraud,  and  that  until  that  time  they  would  be  justified  in  acting 
under  the  license  thus  given. 

It  is  the  opinion  of  the  court  that  this  demurrer  should  be  over- 
ruled for  the  reason,  first,  that  it  is  expressly  stated  that  the  notes 
and  mortgages  were  without  any  consideration  whatever.  That  is 
one  ground.  It  was  decided  in  the  15th  Ohio  State,  in  the  case  of 
Chamberlain  v.  The  Painesville  &  Hudson  Railroad  Company,, 
where  the  averment  in  the  answer  was,  that  the  note  sued  upon 
was  without  consideiation,  wholly  void,  and  issue  was  taken  upoq. 
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that,  that  it  constituted  a  good  defense,  and  that  any  testimony 
might  be  taken  under  it  going  to  invalidate  the  consideration.  It 
was  claimed  in  the  argument  of  that  case,  that  it  was  not  a  defense 
without  setting  up  the  facts.  They  expressly  say,  while  it  may 
have  been  open  to  the  objection  to  be  made  more  definite  by  a 
statement  of  the  facts  upon  which  the  defense  was  based,  that  it  is 
denial  of  a  material  averment  in  the  petition;  so  that  they  substan- 
tially hold  in  that  case  that  a  simple  statement  that  theie  is  a  lack 
of  consideration,  would  be  good  on  general  demurrer.  In  the  6th 
Ohio  there  was  a  case  decided  by  Chief  Justice  Wood,  where  a  suit 
was  brought  upon  a  note  under  seal,  and  the  defense  was  that  it 
was  procured  by  fraud,  covin  and  misrepresentation.  A  demurrer 
was  interposed  to  the  petition.  It  was  claimed  that  it  was  neces- 
sary to  set  out  the  facts  which  constituted  the  fraud,  covin  and  mis- 
representation; but  the  court  expressly  decided  in  that  case  that 
the  petition  was  good  on  general  demurrer.  Since  the  adoption  of 
the  code,  it  seems  to  me  that  an  averment  of  fraud  and  misrepre- 
sentation is  an  averment,  perhaps,  in  part,  of  a  legal  conclusion, 
but  also  includes  an  averment  of  fact.  When  fraud  is  averred,  it 
is  always  a  mixed  question  of  law  and  fact. 

We  do  not  think  it  is  any  objection  to  say  that  because  they 
had  a  license  that  was  procured  by  fraud,  that  it  must  be  expressly 
revoked.  It  would  seem  to  the  court  that  where  a  party  obtains  a 
license  by  fraud  and  misrepresentation,  which  is  acknowledged  to 
be  so  by  this  demurrer,  that  he  cannot  plead  such  license  as  a  de- 
fense, or  if  he  did  the  plea  would  do  him  no  good  if  a  cause  of  ac- 
tion otherwise  existed.     The  demurrer  will  be  overruled. 

W.  S.  Kerruish  for  plaintiff;  Wilson  &  Sykora  for  defendants. 


EVIDENCE. 

[Cuyahoga  Common  Pleas,  May  Term,  1878.] 

John  Kelly  et  al.  v.  John  Ingersoll  et  al. 

The  production  of  books  and  pppers  by  the  opposite  party  as  provided  for  by 
section  360  of  the  code,  (#  5289,  R.  S.),  does  not  authorize  compulsory  pro- 
duction in  an  examination  of  the  adverse  party  before  a  notary  before 
trial,  but  refers  to  this  production  at  the  trial  either  before  the  court  or 
a  master  or  referee. 

Hamilton,  J. 

This  case  is  now  before  the  court  upon  a  motion  to  compel  one 
of  the  defendants  to  produce  certain  notes,  papers  and  books  of  ac- 
count, which  it  is  said  are  necessary  to  make  out  the  plaintiffs' 
■cause  of  action,  and  they  want  an  order  from  the  court  requiring 
the  defendants  to  bring  them  into  court  and  deliver  them  to  the 
plaintiffs'  in  the  action,  or  to  the  plaintiffs'  attorney,  or  to  some 
other  person  designated  by  the  court. 
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The  action  seems  to  have  been  brought  for  the  purpose  of  set- 
ting aside  a  trust  deed,  and  making  the  trustees  account  for  certain 
moneys  which  have  come  into  their  hands,  and  charging  them  with 
having  committed  waste,  and  many  acts  which  were  inconsistent 
with  a  strict  and  correct  performance  of  their  trust  obligations, 
*They  say  that  the  trust  was  created  originally  through  the  „ . . 
fraud  of  these  defendants;  that  the  deed  or  contract  which  was 
executed  creating  the  trust,  was  obtained  of  the  plaintiffs  by  false 
representations  of  the  defendants.  All  these  statements  are  sub- 
stantially denied  by  the  defendants  in  their  answer.  Since  that 
time  there  have  been  various  pleadings  in  the  case;  an  injunction 
was  obtained  which  was  afterwards  partially  modified — vacated. 
But  the  plaintiffs  have  since  then  undertaken  to  examine  before  a 
notary  public  some  of  these  defendants.  It  is  claimed  by  the  de- 
fendants that  the  parties  were  residents  here;  that  they  were  not  old 
or  infirm  and  that  there  was  no  prospect  of  their  not  being  in  court: 
but  that  it  was  a  mere  fishing  expedition  for  the  purpose  of  ascer- 
taining something  from  the  defendants  to  help  make  out  the  plain- 
tiffs' case.  It  appears  from  the  papers  and  perhaps  not  denied  that 
while  being  examined  before  this  notary  public,  after  having  sub- 
mitted to  it  a  long  time,  the  defendants  refused  to  proceed  further 
in  that  examination,  and  at  the  same  time  offered  to  produce  for 
the  inspection  of  the  plaintiffs,  a  copy  of  any  notes  or  books  of 
account,  bank  books  or  otherwise,  that  the  plaintiffs  might  request, 
that  they  would  do  this  upon  affidavit,  if  necessary,  as  to  the  cor- 
rectness of  those  copies;  but  that  no  demand  has  ever  been  made 
upon  them  to  do  that. 

In  this  state  of  the  case  the  plaintiffs  file  a  motion  in  this 
court  asking  for  this  order  to  produce  these  books  and  papers, 
mortgages  and  notes,  the  mortgage  and  notes,  it  is  claimed,  being 
a  part  of  the  trust  estate.  They  say  that  these  matters  are  perti- 
nent to  the  issue,  and  they  \*  ant  an  opportunity  to  inspect  and  take 
copies. 

This  application  is  founded  upon  the  360th  section  of  the  code, 
S.  &  C,  page  1045.  The  first  paragraph  of  this  section  is  as  fol- 
lows: "That  the  court  where  any  action  is  pending,  shall  have 
power,  on  motion,  on  ten  days'  notice  thereof,  to  require  the  par- 
ties to  produce  books  and  writings  in  their  possession  or  power, 
which  contain  evidence  pertinent  to  the  issue,  in  cases  and  under 
circumstances  where  they  might  heretofore  be  compelled  to  pro- 
duce the  same  by  the  ordinary  rules  of  proceeding  in  chancery; 
and  if  the  plaintiff  shall  fail  to  comply  with  such  order  to  produce 
books  or  writings,  the  court,  on  motion  as  aforesaid,  may  give  like 
judgment  for  the  defendant,  as  in  case  of  non-suit;  and  if  a  de- 
fendant shall  fail  to  comply  with  such  order  to  produce  books  or 
writings,  the  court,  on  motion  as  aforesaid,  may  give  judgment 
against  him  by  default." 

The  clause  of  the  paragraph  just  read  is  the  one  relied  upon  in 
this  motion.     The  next  cause  reads  as  follows:     "Either  party,  or 
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his  attorney,  may,  also,  demand  of  the  adverse  party,  an  inspec- 
tion and  copy,  or  permission  to  take  a  copy  of  a  book,  paper  or 
document,  in  his  possession,  or  under  his  control,  containing  evi- 
dence relating  to  the  merits  of  the  action  or  defense  therein.  Such 
demand  shall  be  in  writing,  specifying  the  book,  paper  or  document 
with  sufficient  particularity  to  enable  the  other  party  to  distinguish 
it,  and  if  compliance  with  the  demand  within  four  days  be  refused, 
the  court  or  judge,  on  motion,  or  notice,  to  the  adverse  party,  may, 
in  their  discretion,  order  the  adverse  party  to  give  the  other,  within 
the  specified  time,  an  inspection  and  copy,  or  permission  to  take  a 
copy,  of  such  book,  paper  or  document;. and  on  failure  to  comply 
with  such  order,  the  court  may  exclude  the  paper  or  document 
from  being  given  in  evidence,  or  if  wanted  as  evidence  by  the 
party  applying,  may  direct  the  jury  to  presume  it  to  be  such  as  the 
party,  by  affidavit,  alleges  it  to  be." 

The  result  of  this  moticn  depends  upon  the  construction  to 
be  given  to  the  first  clause  of  section  360.  The  language  is  that 
the  parties  upon  motion  may  be  required  to  produce  books  and 
writings  in  their  possession  or  power.  The  object  of  this  motion  is 
to  have  them  delivered  to  the  plaintiff,  or  to  the  plaintiff's  attor- 
ney, or  to  some  one  designated  by  the  court,  the  purpose  being  to 
get  an  inspection  of  the  papers. 

My  idea  of  the  statute  is,  that  this  provision  relates  to  the  pro- 
duction of  these  books  and  papers  upon  the  trial  nf  the  case,  either 
in  court  or  before  a  master  or  referee.  This  is  to  be  done  in  all 
cases  where  it  would  be  done  in  like  circumstances  under  the  prac- 
tice that  formerly  obtained  in  proceedings  in  chancery. 

I  find  by  looking  at  the  17th  Ohio  State,  a  report  of  a  case 
which  was  a  proceeding  under  this  very  clause  of  section  360  of 
the  code.  There  the  motion  was  to  produce  the  papers  upon  the 
trial,  and  such  was  the  order  of  the  court.  I  find  by  looking  at 
the  statutes  in  existence  before  the  passage  of  the  code,  that  we 
had  an  act  identical  in  language  with  this  act,  and  under  that  act 
the  forms  as  laid  down  by  Wilcox  and  all  other  writers  upon  the 
subject  are  that  they  produce  the  papers  upon  the  trial  of  the  case, 
either  before  the  court  or  before  a  master  or  referee. 

I  am  led  to  this  conclusion  from  the  next  succeeding  clause 
which  I  have  just  read,  which  relates  to  procuring  an  inspection  of 
the  documents  themselves.  It  certainly  cannot  be  said  that  there 
are  two  clauses  of  the  same  section  relating  to  the  same  subject 
matter,  "either  party  or  his  attorney  may  also  demand  of  the  ad- 
verse party  an  inspection  and  copy,  or  permission  to  take  a  copy  of 
a  book,  paper  or  document,  in  his  possession  or  under  his  control 
containing  evidence  relating  to  the  merits  of  the  action  or  defense 
therein." 

Now,  that  paragraph  of  the  section  is  applicable,  in  my  judg- 
ment, to  obtaining  an  inspection  of  books  and  papers  that  may  be 
needed  for  the  purpose  of  advancing  the  interests  of  either  side. 
In  this  case  there  is  no  pretense  of  any  proceedings  having  been 
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instituted  under  that  paragraph  of  this  section.  I  am  inclined  to 
think  that  counsel  have  misconceived  the  purport  of  the  language 
of  the  first  paragraph  of  the  section;  that  it  is  not  for  the  purpose 
of  having  them  produced  or  handed  over  to  the  plaintiff  or  his  at- 
torney, or  to  anybody  else,  simply  for  the  purpose  of  procuring  an 
inspection,  but  is  for  the  purpose  of  getting  possession  of  them  at 
the  trial  to  be  used  as  evidence  in  the  case;  because  the  act  pro- 
vides in  case  they  are  not  produced,  judgment  may  be  given  by  the 
court  against  the  party  by  default.  The  motion  therefore,  will  be 
overruled. 

Foster,  Hinsdale  &  Carpenter  for  plaintiffs;  Estep  &  Squire  for 
defendants. 


WITNESSES. 

[Cincinnati  Superior  Court,  General  Term,  1878.] 

Michael  Roland,  Adm'r  of  Eleanor  Evans  v.  Richard  Grif- 
fiths, Adm'r  with  Will  Annexed  of  Edward  W.  Evans. 

Under  section  313  of  the  code,  in  a  suit  between  administrators  of  different 
estates,  heirs  and  legatees  who  will  derive  the  chief  benefit  from  the  re- 
sult of  the  suit,  but  are  not  parties  thereto,  are  not  disqualified  from  tes- 
tifying in  such  suit. 

For  opinion  in  this  case  see  7  Rec.  115. 


JUSTICE  OF  THE  PEACE. 

^  [Hamilton  District  Court,  1878.] 

State  ex  rel.  Fred  Braun  v.  Henry  Harmyer,  Justice  of 

the  Peace. 

There  is  no  provision  authorizing  a  review  of  the  findings  of  a  justice  in 
forcible  entry  and  detainer,  as  being  against  the  weight  of  evidence,  if, 
therefore,  there  were  no  exceptions  to  rulings  of  law,  or  on  evidence,  or 
because  there  was  no  evidence  to  support  the  finding,  which  would  make 
the  finding  against  law,  the  justice  is  not  obliged  to  sign  a  bill  of  ex- 
ceptions. 

For  opinion  in  this  case  see  3  B.,  570. 


NEGLIGENCE. 

[Cincinnati  Superior  Court,  General  Term,  1878.] 

The  Pittsburg,  Cincinnati  and  St.  Louis  Ry.  Co.  v,  Mary 
Wernsing,  Adm'x. 

A  passage  in  a  charge  to  the  jury,  that  if  a  man  of  ordinary  prudence,  know, 
ing  what  the  deceased  did,  and  seeing  what  he  saw,  situate  as  he  was- 
would  have  done  as  he  did,  he  was  not  guilty  of  contributory  negligence, 
and  such  charge  is  not  erroneous. 

For  opinion  in  this  case  see  3  B.,  592. 
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217  *  INSURANCE. 

[Cuyahoga  Common  Pleas,  May  Term,  1878.] 

t  Ignace  Minerick  v.  The  People's  Mutual  Fire  Ins.  Co. 

1.  Where  the  house  insured  is  a  part  of  a  freehold  described  as  being  within 

the  county,  it  sufficiently  appears  that  the  loss  occurred  within  the  county. 

2.  When  a  policy  of  insurance  contains  a  proviso  that  no  suit  or  action  shall 

be  sustainable  against  the  company  unless  commenced  within  twelve 
months  after  the  loss  occurs,  it  devolves  upon  the  plaintiff,  the  policy  be- 
ing made  part  of  the  petition,  to  show  cause  for  delay  if  not  commenced 
within  the  time  specified. 

Hamilton,  J. 

The  plaintiff  in  this  action  avers  that  the  defendant  duly 
insured  for  him  a  certain  house,  which  he  describes  as  being  loca- 
ted upon  certain  premises  in  the  township  of  Independence,  in  this 
county;  and  he  says  that,  during  the  life  of  the  policy,  the  house 
was  burned  and  destroyed;  that  he  has  made  due  proof  of  his  loss 
— iji  short,  has  complied  with  all  the  conditions  required  of  him  to 
be  performed  by  the  policy ;  and  that  there  is  now  due  to  him  the 
sum  of  $500  from  this  defendant,  by  reason  of  the  premises. 

To  that  a  demurrer  is  interposed.  The  first  ground  of  demur- 
rer is  as  to  the  jurisdiction  of  the  court,  it  being  averred  that  the 
petition  does  not  show  that  there  is  any  jurisdiction  of  the  person 
or  of  the  subject  matter.  It  is  said  that  the  statute  of  this  state 
permits  insurance  companies  to  be  sued  in  the  county  where  the 
loss  occurs,  or  in  the  county  where  the  principal  business  office  of 
the  defendant  is  located;  that  it  appears  that  the  principal  office  of 
this  company  is  located  in  Ravenna;  and  that  it  does  not  affirma- 
tively appear  that  the  loss  occurred  in  this  county.  The  policy  it- 
self, which  is  made  a  part  of  the  petition,  distinctly  describes  the 
house  as  located  upon  certain  premises  in  the  county  of  Cuyahoga. 
We  think,  then,  that  it  must  be  fairly  inferred  that,  where  the 
house  insured  is  located  on  or  is  a  part  of  the  freehold,  and  the 
freehold  is  described  as  being  within  the  county,  it  sufficiently  ap- 
pears that  the  loss  must  have  occurred  within  the  county.  Besides, 
that  we  think  it  would  be  a  matter  of  defense  to  bring  it  up  by  way 
of  answer,  if  anything  of  that  kind  occurred.  When  a  party  is 
sued,  though  he  may  not  be  a  resident  of  this  county,  if  it  does 
not  appear  on  the  face  of  the  petition  that  he  is  not  a  resident  of 
the  county,  then,  I  apprehend,  it  would  be  cause  of  defense  and 
could  not  be  taken  advantage  of  by  demurrer  any  more  than  it 
could  in  this  case.  As  to  the  first  ground  of  demurrer,  then,  the 
demurrer  will  be  overruled. 

There  is  another  ground  of  demurrer:  that  the  petition  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action;  and  this  is 
based  upon  this  proviso  contained  in  the  policy:     "It  is  hereby  ex- 

t  See  1  Cleveland,  134, 
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pressly  provided  and  mutually  agreed  that  no  suit  or  action  against 
this  company  for  the  recovery  of  any  claim  shall  be  sustainable  in 
any  court  of  law  or  chancery,  unless  such  suit  or  action  shall  be 
commenced  within  twelve  months  next  after  the  loss  shall  occur; 
and  should  any  suit  or  action  be  commenced  after  the  expiration  of 
the  aforesaid  twelve  months,  the  lapse  of  time  shall  be  taken  and 
deemed  as  conclusive  evidence  against  the  validity  of  such  claim, 
any  statute  of  limitations  to  the  contrary  notwithstanding. M 

It  appears  affirmatively  from  this  petition  that  the  action  was 
not  commenced  until  after  a  year  had  elapsed  from  the  time  of  the 
loss  complained  of.  We  think,  then,  under  this  clause  of  the  pol- 
icy, the  policy  being  made  a  part  of  the  petition  itself,  so  that  it 
sets  out  this  clause  as  a  part  of  the  petition,  that  it  devolved  upon 
the  plaintiff  to  show  some  reason  why  this  action  was  not  com- 
menced within  a  year;  and  in  the  absence  of  any  excuse  for  delay- 
ing it,  the  time  of  the  *policy  expressly  providing  that  the  2|g 
party  shall  be  barred  of  any  suit  or  action  after  the  expiration 
of  twelve  months,  this  petition  is  rendered  defective  in  this  partic- 
ular, and  the  second  ground  of  demurrer  will  be  sustained. 

Peter  Zucker  for  plaintiff;  A.  T.  Brewer  for  defendant. 


PLEADING— AGENCY-  DECEIT. 

[Cuyahoga  Common  Pleas,  May  Term,  1878.] 

Thomas  Jenkinson  v.  Jabkz  S.  Stoneman. 

1.  If  a  seller's  representations  as  to  his  lands,  though  relied  on,  are  stated  by 

him  not  to  be  repetitions  of  what  others  said  when  he  bought,  and  he 
states  that  he  never  saw  the  land,  this,  if  honestly  said,  is  not  actionable 
deceit. 

2.  Averment  of  damages  resulting  from  the  commission  of  an  act  of  fraud,  is 

a  statement  of  a  fact,  and  though  perhaps  open  to  a  motion  so  as  to  show 
how  the  damages  were  caused,  yet  the  averment  of  the  fraud  and  conse- 
quent damages  is  good  on  demurrer. 

Hamilton,  J. 

The  petition  in  this  case  avers  that  Jabez  S.  Stoneman,  the  de- 
fendant, at  a  certain  date,  desired  to  procure  of  the  plaintiff  a  loan 
for  a  third  party.  It  states  that  the  defendant  was  acting  for  and 
on  behalf  of  this  third  party,  and  came  to  the  plaintiff  and  made 
certain  propositions,  to  wit:  that  certain  premises  here,  consisting 
of  a  number  of  sub- lots,  were  abundant  security  for  this  loan. 
He  further  stated  to  him  that  there  were  no  mortgages,  no  incum- 
brances, no  liens  of  any  kind,  upon  the  property;  and  upon  the 
plaintiff  suggesting  that  he  ought,  perhaps,  to  make  an  investi- 
gation to  see  if  it  was  entirely  clear,  the  defendant  said  to  him 
that  that  was  entirely  unnecessary;  that  he  had  made  an  examina- 
tion, and  that  he  need  not  do  that;  he  knew  that  it  was  free  and 
clear,  and  was  abundant  security ;  that  there  were  no  claims  upon  it 
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whatever.  It  avers  that  he  made  these  representations  "falsely, fraud- 
ulently, with  the  intention  to  deceive,  cheat  and  defraud  this  plain- 
tiff;" and  that  the  plaintiff,  relying  upon  these  representations, 
made  this  loan  to  these  parties.  The  plaintiff  savs  that,  as  a  mat- 
ter of  fact,  the  premises  were  encumbered,  at  the  time  these  repre- 
sentations were  thus  made,  and  at  the  time  of  the  loan,  to  a  very  large 
amount — even  to  their  full  value;  so  that  the  security  which  he 
thus  obtained  from  the  party  to  whom  the  loan  was  made  was  ab- 
solutely and  entirely  worthless;  and  that,  by  reason  of  the  prem- 
ises, he  has  been  damaged  in  the  sum  of  $4,000. 

To  this  there  is  a  demurrer  interposed,  upon  the  ground  that 
the  petition  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  It  is  said,  first,  that  the  petition  does  not  state  that  this 
defendant  was  acting  as  the  authorized  agent  of  the  party  to  whom 
this  loan  was  made.  As  to  that  objection,  if  it  was  necessary  to 
aver  agency  in  the  premises,  we  think  it  is  sufficiently  averred  in 
the  petition;  for  it  distinctly  states  that  he  was  acting  for  and  on 
behalf  of  this  third  party.  But  we  do  not  think  it  is  necessary  to 
make  any  such  averment.  We  think  a  man  may  be  guilty  of  fraud 
and  of  deception  whether  he  has  any  agency  for  any  party  in  the 
matter  at  all  or  not,  or  whether  he  reaps  any  benefit  from  the  fraud 
that  is  perpetrated.  If  he  knowingly  and  wilfully  acts  fraudu- 
lently in  the  transaction,  for  the  purpose  of  deception,  it  matters 
little  whether  he  is  acting  as  agent  or  as  principal;  he  will  be  per- 
sonally liable,  providing  damages  ensue  from  that  fraud  thus  per- 
petrated. 

It  is  further  objected  that  the  language  of  the  petition  is  such 
that  it  discloses  a  state  of  facts  of  which  the  plaintiff  ought  to 
have  taken  notice,  just  as  much  as  the  party  perpetrating  the  fraud; 
that  the  records  were  open  to  him  for  inspection  here,  and  that  it 
was  his  duty  to  exercise  some  care,  some  circumspection,  before 
making  the  loan;  that  he  should  have  made  a  personal  examination 
or  procured  somebody  to  make  an  examination  for  him.  We  do 
not  think  this  objection  well  taken.  We  think  that,  when  a  party 
thus  perpetrates  a  fraud  by  saying  that  he  personally  knows  and  has 
made  an  examination  of  the  records  himself,  and  uses  means  to 
prevent  the  other  party  from  taking  steps  to  inform  himself, 
which  he  might  otherwise  have  done,  through  that  instu mentality, 
it  is  a  wrong  upon  the  other  party,  and  the  party  perpetrating  the 
fraud  is  responsible  for  that  wrong.  We  also  think  that  when  he 
untruthfully  and  fraudulently  avers  that  there  is  no  encumbrance, 
that  he  knows  it  of  his  own  knowledge,  and  has  made  an  inspec- 
tion, he  is  responsible  for  such  a  representation  if  damages  ensue. 
We  therefore  think  that  that  objection  is  not  well  taken. 

It  is  further  objected  that  the  petition  merely  avers,  after  stat- 
ing these  facts,  that  the  plaintiff  has  thereby  sustained  damage  in 
the  sum  of  $4,000;  and  it  is  said  that,  supposing  all  these  facts  to 
be  true,  that  he  perpetrated  a  fraud  on  him,  that  the  loan  was  thus 
made,   it  does  not  appear  anywhere,  by  any  averments  in  the  peti- 
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tion,  but  that  he  has  been  fully  paid  by  the  party  to  whom  the  loan 
was  made,  or  that  he  has  suffered  any  loss  whatever  from  it;  and 
that  it  does  not  follow  from  the  facts  set  out  that  he  has  been  dam- 
aged; therefore,  it  is  objectionable  on  that  ground.  We  are  of  the 
opinion  that  that  objection  is  not  well  taken.  It  is  an  averment  of 
fact:  that  he  has  been  damaged.  The  demurrer  admits  every  alle- 
gation of  fact  set  out  in  the  petition.  It  is  a  fact,  that  is  thus  ad- 
mitted, that  he  has  been  damaged.  If  a  fraud  has  been  perpe- 
trated and  damage  has  ensued,  that  makes  a  case.  The  simple 
averment  that  damage  has  thereby  resulted  to  him  is  an  averment 
of  fact.  It  is  true  it  does  not  set  out  the  frauds  from  which  the 
damages  wholly  results;  but  it  is  nevertheless,  an  averment  of  fact; 
and  there  is  an  admission  of  that  by  the  defendant  in  his  demur- 
rer. True,  the  facts  not  being  set  up,  the  defendant,  by  his  demur- 
rer, does  not  admit  the  facts  upon  which  the  plaintiff  bases  his 
damages  wholly  and  fully. 

If  a  motion  had  been  made  here  to  make  this  petition  more 
definite  and  certain  in  this  respect — to  show  more  fully  and  defin- 
itely by  what  means  this  damage  resulted — that  might  well  have 
been  sustained.  But  it  cannot  be  said  that  where  a  party  avers  a 
fraud  and  a  consequent  damage,  and  that  averment  is  admitted  by 
a  demurrer,  the  petition  is  defective.  The  demurrer  will  be  over- 
ruled. 

Grannis  &  Griswold  for  plaintiff;  Stone  &  Hessenmueller  for 
defendant. 


PLEADING— MORTGAGE. 

[Cuyahoga  Common  Pleas,  May  Term,  1878.] 

John  Reuscher  v.  Mathias  Hudson. 

An  answer  of  general  denial  of  everything  not  specially  admitted,  is  suffi- 
ciently broad  not  to  be  open  to  a  demurrer. 

Hamilton,  J. 

This  case  was  originally  brought  by  Reuscher  against  Hudson 
and  wife  for  the  purpose  of  foreclosing  a  mortgage  which  secured 
a  note.  An  order  of  sale  was  taken  during  the  pendency  of  that 
action.  Josephine  Ruescher  came  into  this  court,  and,  upon  her 
own  application,  was  made  a  party.  She  sets  up  that  she  was 
formerly  the  wife  of  John  Ruescher,  and  that,  during  the  pendency 
of  this  action,  she  obtained  a  divorce  against  her  husband,  and 
that,  in  that  divorce,  she  has,  by  the  terms  of  the  alimony  therein 
granted,  a  lien  upon  this  mortgaged  property,  or  the  interest  of 
her  former  husband  in  the  mortgaged  property,  as  indicated  by  the 
mortgage  itself  and  note. 

There  is  a  reply  to  her  answer  by  the  plaintiff,  in  which  he 
admits  that  a  divorce  was  granted  during  the  pendency  of  this  ac- 
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tion,  and  that  alimony  in  the  sum  of  $250,  as  stated  in  the  answer 
of  Josephine  Ruescher,  was  obtained;  but  he  denies  that  there  was 
any  lien  whatever  growing  out  of  that  transaction  upon  his  interest 
2Jg  in  those  mortgaged  premises;  and  he  *winds  up  with  a  gen- 
eral denial — "denies  each  and  every  other  allegation  and 
averment  in  said  cross-petition  contained,  except  as  hereinbefore 
expressly  admitted  or  denied.' ' 

To  this  reply  of  John  Ruescher,  the  plaintiff,  a  general  demur- 
rer is  interposed. 

We  think  that  the  terms  of  the  reply  are  sufficiently  broad  to 
put  it  out  of  the  objection  by  a  general  demurrer.  Everything  is 
denied  except  what  is  expressly  admitted;  and,  though  he  admits 
that  a  divorce  was  obtained,  yet,  he  denies  in  substance  everything 
else. 

The  demurrer  must  be  overruled. 

Stone  &  Hessenmueller  for  plaintiff;  Young  &  Green  for  Jos- 
ephine Ruescher. 


BILLS  AND  NOTES— PLEADING. 

[Cuyahoga  Common  Pleas,  May  Term,  1878.] 

Bartlett  et  al.,  Partners,  etc.,  v.  M.  M.  Jones  and 
T.  D.  Jones. 

1.  An  answer  by  an  indorser  not  in  the  claim  of  title  being  sued  as  maker, 

that  he  signed  it  as  an  indorser,  is  defective,  for  it  avers  no  agreement 
with  any  one,  and  the  law  would  then  presume,  in  the  absence  of  any  such 
agreement,  that  the  note  was  s'gned  by  hiii  as  guarantor. 

2.  Where  an   answer  sets  up  a  partial  defense,  as  of  payment  or  of  usury, 

though  it  does  not  meet  the  whole  case,  a  general  demurrer  will  not  lie, 
else  if  overrultd  judgment  would  go  for  the  whole. 

Hamilton,  J. 

This  is  an  action  brought  upon  a  promissory  note  signed  by  M. 
M.  Jones  on  the  face  of  it,  as  the  maker,  and  indorsed  upon  the 
back  of  it  by  Thomas  D.  Jones,  he  apparently  being  a  stranger  to 
the  note  and  having  indorsed  it,  as  averred  in  the  petition,  before 
its  delivery  to  these  plaintiffs;  and  the  plaintiffs  say  that  he 
thereby  became  a  maker  of  the  note.  They  therefore  sue  the  two 
defendants  as  makers.  They  further  aver  that  at  the  date  of  its 
maturity,  the  note  was  duly  presented  for  payment,  and  protested 
for  non-payment,  and  that  notice  of  the  fact  was  given  these  par- 
ties. They  therefore  claim  for  the  amount  of  the  note  and  interest 
and  $1.65  costs  of  protest. 

M.  M.  Jones  does  not  answer. 

Thomas  D.  Jones  makes  an  answer,  in  which  he  says  that  he 
signed  the  note  as  indorser.  He  does  not  set  out  that  he  made  any 
agreement  with  anybody  that  his  liability  should  be  that  of  an  in- 
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dorser;  but  he  says  simply  that  he  signed  it  as  an  indorser.  He 
does  not  deny  anywhere  that  it  was  thus  signed  by  him  before 
delivery  to  these  parties  and  at  the  time  of  the  execution  of  the 
instrument. 

We  think  the  presumption  of  law  is  that  he  signed  it  as  maker 
or  guarantor.  That  is  expressly  decided  by  our  supreme  court  in 
several  cases. 

This  answering  defendant  further  states  that  this  note  was 
never  presented  for  payment,  and  that  it  was  never  protested. 

A  general  demurrer  is  now  interposed  by  the  plaintiffs  to  this 
answer.  We  think  the  answer  is  defective  in  not  more  fully  set- 
ting out  the  understanding  under  which  he  signed  the  note;  that 
the  mere  fact  that  he  signed  it  as  indorser,  retaining  in  his  own 
mind  the  idea  that  he  would  become  indorser,  without  making  it 
known  to  anybody-  -without  any  understanding  or  agreement  with 
anybody — does  not  make  him  an  indorser;  that  the  law  would  then 
presume,  in  the  absence  of  any  such  agreement  or  understanding, 
that  the  note  was  signed  by  him  as  guarantor. 

This  demurrer  is  general:  "That  it  does  not  state  any  de- 
fense." We  think  there  is  a  defense  to  a  part  of  this  cause  of 
action,  to  wit:  the  $1.65  costs  of  protest.  He  says  distinctly  that 
there  was  no  protest  ever  made.  It  is  therefore  a  defense  to  that 
portion  of  the  plaintiffs'  claim;  and  the  plaintiffs'  claim  is  set  out 
as  one  entire  cause  ot  action,  in  which  they  desire  to  recover  for 
the  principal  of  the  note  and  the  costs  of  protest. 

Where  an  answer  sets  up  a  partial  defense,  as  of  payment  or  of 
usury,  though  it  does  not  meet  the  whole  case,  a  general  demurrer 
will  not  lie.  If  it  would,  then  they  could  dispose  of  this  answer 
by  a  general  demurrer,  and  take  judgment,  for  the  full  amount,  in- 
cluding the  costs  of  protest.  But  that  issue  is  squarely  made,  the 
plaintiffs  averring  that  the  note  was  protested,  and  the  answering 
defendant  averring  thct  no  protest  wss  ever  made.  If  there  was 
none,  there  could  certainly  be  no  right  of  recovery  for  the  costs  of 
protest. 

The  demurrer,  upon  this  ground,  must  be  overruled. 

Prentiss,  Baldwin  &  Ford  for  plaintiffs;  W.  S.  Kerruish  for 
defendants. 


FORECLOSURE  OF  MORTGAGE— PLEADING. 

[Cuyahoga  Common  Pleas,  May  Term,  1878.] 

John  Sommers  v.  James  Hawkins  et  al. 

In  an  action  to  foreclose  a  mortgage,  in  which  plaintiff  avers  that  defendant 
duly  executed  and  delivered  the  note  to  plaintiff,  and  that  a  certain 
amount  is  due  on  it,  sufficiently  avers  ownership  of  the  note. 
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Hamilton,  J. 

Where  a  note  is  made  directly  by  the  defendant  to  the  plaintiff, 
the  plaintiff  averring  that  it  was  duly  executed  and  delivered  by 
the  defendant  to  him,  and  that  there  is  a  certain  amount  due  upon 
it,  by  fair  implication,  there  is  an  averment  of  ownership. 

Demurrer  overruled. 

James  Fitch  for  plaintiff;  Gage  &  Canfield  for  defendants. 


226.  *  REFERENCE. 

[Cuyahoga  Common  Pleas,  May  Term,  1878.] 

Joseph  R.  Arter  v.  George  T.  Chapman,  Adm'r. 

1.  The  trial  of  a  case  before  a  referee  or  special  master  is  substantially  the 

same  as  a  trial  before  the  court,  and  the  report  of  such  referee  or  special 
master  cannot  be  reviewed  unless  the  evidence  is  all  submitted  for  the 
consideration  of  the  court. 

2.  Where  the  referee  is  not  to  report  all  the  testimony,  it  is  necessary,  as  to 

the  findings  of  fact,  before  the  court  will  review  his  report,  to  file  a 
bill  of  exceptions,  setting  out  all  the  testimony. 

Hamilton,  J. 

This  case  is  here  upon  exceptions  to  the  report  of  a  ref- 
eree or  master.  The  action  was  originally  commenced  by  Joseph 
R.  Arter  as  the  assignee  of  Shotter,  Paul  &  Arter,  who,  it  seems, 
were  in  the  wholesale  grocery  business  in  this  city.  Shotter  de- 
ceased, and  George  T.  Chapman  was  appointed  his  administrator. 
It  is  in  evidence  that  Shotter  was  insolvent;  that  he  put  but  a  very 
small  amcunt  ot  capital  stock  in  this  concern,  the  capital  stock  be- 
ing in  substance  furnished  by  Arter  and  Paul;  and  it  is  said  that, 
at  the  time  of  his  death,  he  had  not  only  drawn  out  all  the  capital 
stock  that  he  had  ever  been  credited  with  (which,  I  think,  was  a 
thousand  dollars),  but  that  he  was  indebted  to  the  firm;  so  that, 
practically  and  really,  he  had  no  interest  in  the  firm.  It  was  said 
that  Chapman,  after  continuing  as  administrator  for  some  time, 
representing  the  estate  to  be  insolvent,  made  an  adjustment  be- 
tween himselt  and  Arter  and  Paul,  the  surviving  members  of  the 
firm,  by  which  it  was  agreed,  as  Chapman  claims,that  they  were  to 
take  all  the  assets  of  the  firm,  collect  all  the  debts,  retain  what 
money  they  had  collected  of  the  debts,  and  take  all  the  stock;  that 
all  this  was"'done  at  a  full  and  final  adjustment  and  settlement  of 
the  liabilities  and  assets  of  the  firm,  it  being  understood  that  Shot- 
ter was  never  to  get  anything  more;  that  Chapman  made  his  re- 
port to  the  probate  court;  that  the  report  was  there  sanctioned  and 
agreed  to,  and  that  this  agreement,  in  fact,  was  by  the  consent  and 
with  the  advice  of  the  probate  judge.  Chapman  claims  that  that 
adjustment  was  a  full  settlement  of  Shotter 's  liability  to  this  firm. 

Arter,  upon  the  other  hand,  claims  that  that  was  not  the  case; 
that  it  was  simply  a  purchase  of  the  claims  in  favcr  of  the  surviv- 
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ing  members  of  the  firm,  leaving  the  liability  of  Shotter  to  the 
firm  as  it  was  before — simply  a  disposition  of  the  assets  of  the  firm. 
And  Arter  says  that  he  subsequently  purchased  of  Paul  all  his  in- 
terest in  these  claims  and  in  this  claim  against  Shotter;  so  that  he 
stand  here  as  the  assignee  of  the  firm,  claiming  against  Shotter, 
and  as  such  has  brought  his  suit  in  this  court  against  Chapman, 
the  administrator  of  Shotter.  The  case,  by  consent  of  the  parties, 
was  referred  to  J.  D.  Cleveland  as  referee;  and,  upon  a  full  hearing, 
he  reports  that,  as  a  matter  of  fact,  he  finds  that  Shotter  owed  the 
estate  between  two  and  three  thousand  dollars;  but  he  also  finds 
that  there  was  a  full  and  complete  settlement  between  the  parties, 
represented  on  the  one  hand  by  Chapman  as  administrator,  and  on 
the  other  by  Paul  and  Arter  as  surviving  members  of  the  firm;  and 
that  therefore  the  plaintiff  has  no  cause  of  action.  Exceptions  are 
filed  by  the  plaintiff  to  so  much  of  this  report  as  relates  to  the  set- 
tlement. To  no  other  portion  of  the  report  is  there  any  exception 
filed. 

The  journal  entry  referring  this  case  to  Mr.  Cleveland  is  as 
follows: 

,4By  consent  of  parties,  this  case  is  referred  to  J.  D.  Cleveland 
as  special  master,  for  him  to  hear  and  determine  the  issues  in  the 
case,  and  to  report  his  findings,  and  so  much  of  the  evidence  as 
shall  be  offered,  outside  of  the  books  of  account  and  exhibits  from 
the  files  of  the  probate  court." 

It  will  be  seen  that  he  was  not  to  report  the  whole  testimony, 
but  only  the  verbal  testimony  offered  upon  the  trial  before  him. 

We  are  now  asked  to  review  the  report  of  the  referee  or  the 
special  master  upon  the  findings  of  fact,  when  it  seems  to  us  that 
only  a  part  of  the  testimony  is  Before  us  for  consideration.  We 
think  it  is  clearly  decided  in  the  7th  Ohio  State,  and  in  the  22d 
Ohio  State,  that  the  trial  of  a  case  before  a  referee  or  a  special  mas- 
ter is  substantially  the  same  thing  as  a  trial  before  the  court  itself ; 
that  the  referee  is  acting  for  and  taking  the  place  of  the  court;  and 
that  a  review  of  that  decision  or  the  findings  of  fact  before  the  ref- 
eree cannot  be  had,  unless  the  evidence  is  all  submitted  for  the  con- 
sideration of  the  court;  that  it  becomes  necessary,  as  to  the  find- 
ings of  fact,  where  he  is  not  to  report  all  the  testimony  in  the 
case,  to  file  a  bill  of  exceptions,  setting  out  all  the  testimony,  in 
the  same  manner  as  a  bill  of  exceptions  would  have  to  be  filed  in 
this  court  to  take  the  case  to  the  district  court.  Otherwise,  there 
is  no  method  that  we  can  see,  with  such  a  reference,  to  bring  all 
the  testimony  that  was  heard  by  the  referee  or  master  before  this 
court  for  review.  Such  I  apprehend  to  be  the  clear  decision  of 
our  supreme  court  in  the  cases  referred  to. 

Much  stress  is  laid  upon  certain  exhibits,  to  wit:  the  reports  of 
this  administrator  to  the  probate  court  in  his  final  settlement,  which 
are  said  to  be  contradictory  to  the  evidence  now,  and  are  relied 
upon  as  proof  of  certain  facts  that  actually  took  place.  These  ex- 
hibits, it  seems  to  the  court,  are  not  before  us  for  review. 
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Taking  that  view  of  the  case,  we  are  of  the  opinion  that  we 
can  do  nothing  else  than  confirm  this  report  in  every  particular.  If 
we  were  at  liberty  to  look  at  the  testimony  as  we  find  it  in  this  par- 
tial report,  outside  of  these  exhibits,  it  being  testified  by  the  ad- 
ministrator and  the  probate  judge  that  such  a  settlement  was  actu- 
ally had,  and  that  it  was  there  duplicated  by  Arterhimself,  that 
he  desired  that  the  widow  should  have  everything  there  was  left 
out  of  the  estate,  and  that  all  he  wanted  was  to  get  a  settlement 
and  adjustment  of  it,  and  nobody  appearing  upon  the  other  side  of 
the  case  but  Arter  himself,  we  should  be  very  much  inclined  to 
22 -  hold  the  same  opinion  as  to  the  findings  of  *fact  that  the  ref- 
eree did  in  this  case.  But  we  are  inclined  to  think  that  we  are 
not  at  liberty  even  to  do  that,  because  our  opinion  is  that  all  the 
testimony  is  not  before  this  court. 

The  exceptions  will,  therefore,  be  overruled. 

E.  D.  stark  for  plaintiff;  Tyler,  McKinney  &  Chapman,  Cad- 
well  &  Marvin  and  H.  C.  Ranney  for  defendant. 


PLEADING-  VERIFICATION. 

[Cuyahoga  Common  Pleas,  May  Term,  1878. 
VACLAV  JlRAVA    V.  JOHN    BRIESKA    ET   AL. 

1.  A  verification  to  an  answer  by  one  as  "attorney  of  the  defendants,"  means 

as  attorney  of  all  the  defendants. 

2.  Where  an  attorney  verifying  a  pleading  sets  out  in  his  affidavit  that  all  the 

matters  and  things  contained  in  the  pleading  are  within  his  personal 
knowledge,  is  a  sufficient  reason  why  the  affidavit  was  not  made  by  the 
party. 

Hamilton,  J. 

This  action  is  brought  on  a  note  and  mortgage  set  out  in  the 
petition.  The  main  defendants  file  an  answer  and  cross-petition. 
A  motion  is  made  to  strike  off  this  answer  and  cross-petition  be- 
cause of  a  defective  verification,  as  is  claimed. 

The  verification  is:  "J.  W.  Sykora,  being  duly  sworn,  says 
he  is  one  of  the  attorneys  of  the  defendants  in  the  above  entitled 
action,  and  that  the  matters  and  things  in  the  above  answer  con- 
tained are  true,  as  he  verily  believes;  and  that  said  matters  and 
things  are  within  the  personal  knowledge  of  affiant." 

The  first  objection  is  that  the  affiant  says  that  he  is  one  of  the 
attorneys  of  the  defendants,  End  that  there  are  a  number  of  defend- 
ants besides  these  answering  defendants,  for  whom  he  attempts  to 
verify.  It  would  seem  to  the  court  that,  taking  the  phrase  * 'one  of 
the  attorneys  of  the  defendants"  in  its  broad  sense,  it  would  mean 
one  of  the  attorneys  of  all  the  defendants;  but  in  its  literal  sense, 
one  of  the  attorneys  of  these  answering  defendants.  The  person 
verifying  also  appears  to  be  the  attorney  of  record.  We  think 
there  can  be  no  objection  to  the  verification  upon  that  ground, 
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But  it  is  said  that  he  must  not  only  set  out  that  the  facts  stated 
in  the  answer  are  within  his  personal  knowledge,  but  also  the  rea- 
son why  the  answer  is  not  sworn  to  by  the  real  defendants  in  the 
case.  It  is  true  the  statute  makes  that  distinction  and  says  that 
the  reason  must  be  set  out  why  the  affidavit  is  not  made  by  the 
party  himself.  But  we  think,  when  the  attorney  making  the  affidavit, 
sets  out  that  the  matters  and  things  are  within  his  personal  knowl- 
edge that  is  a  sufficient  reason  why  the  affidavit  is  not  made  by  the 
party  himself;  just  as  in  an  action  in  relation  to  a  thing  evidenced 
by  a  note  or  any  other  instrument  for  the  payment  of  money,  when 
the  person  making  the  affidavit  sets  out  that  the  instrument  is  in 
his  possession,  that  is  a  sufficient  reason  why  the  party  did  not 
make  the  affidavit.  We  think  the  practice  has  been  uniform  upon 
that  subject,  and  that,  when  that  is  set  out,  the  affidavit  upon  its 
face  shows  a  sufficient  reason  why  it  is  not  made  by  the  party. 

The  motion  will  be  overruled. 

J.  M.  Nowak,  for  plaintiff;  Wilson  &  Sykora,  and  J.  M.  Nowak 
for  defendants. 


*HUSBAND  AND  WIFE -SEDUCTION.  233 

[Cuyahoga  Common  Pleas,  May  Term,  1878.] 

Walburga  Scheurer  v.  Franz  Scheurer  and  Theresa 
Scheurer,  His  Wife. 

A  wife  may  maintain  an  action  against  any  one  who  shall  deprive  her  of 
the  services,  affections,  etc.,  of  her  husband ;  and  if  the  husband,  after 
divorce,  marry  his  seductress,  he  becomes  liable  to  such  action. 

Hamilton,  J. 

The  petition  avers  that  at  a  certain  date  this  plaintiff, 
Walburga  Scheurer,  and  Franz  Scheurer  were  husband  and  wife ; 
that  while  that  relation  subsisted  between  them,  Theresa  Scheurer, 
one  of  the  defendants,  incited  and  induced  the  husband  of  this 
plaintiff  to  abandon  her  (the  plaintiff);  that  she  was  thereby  de- 
prived of  his  society,  services  and  affection. 

It  further  avers  that,  having  thus  induced  him  to  separate  from 
the  plaintiff,  she  lived  and  cohabited  with  him — had  carnal  knowl- 
edge of  him;  that,  after  some  months  had  elasped,  a  divorce  was  ob- 
tained by  Walburga  Scheurer,  the  plaintiff,  from  her  husband;  and 
that  he,  after  the  divorce,  married  his  codefendant,  Theresa 
Scheurer. 

Walburga  SJcheurer  now  brings  this  action  against  Franz 
Scheurer  and  Theresa  Scheurer  (who,  it  is  averred,  are  now  hus- 
band and  wife),  to  recover  for  the  grievance  thus  committed  while 
she  was  the  wife  of  Franz  Scheurer. 

A  demurrer  is  interposed  to  the  petition,  and  presents  a  novel 
question.  It  is  said  that  a  wife  cannot  maintain  *an  action  23- 
for  the  seduction  and  loss  of  the  affections  and  services  of  her 
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husband,  and  that  it  cannot  be  maintained  against  her  husband  in 
any  event. 

There  is  a  case  in  the  1st  Superior  Court  Reporter  that  asserts 
the  doctrine  that  a  married  woman  is  entitled  to  bring  an  action 
against  anybody  who  harbors  her  husband,  takes  him  away  from 
her,  etc.,  and  thus  deprives  her  of  his  services  and  affection.  It  is 
conceded  that  a  man  has  a  right  of  action  against  any  one  who 
shall  thus  induce  or  incite  his  wife  to  leave  him,  thus  depriving 
him  of  her  services  and  affections;  and  no  distinction  is  perceived, 
as  the  court  there  say,  between  the  rights  of  a  married  man  and 
those  of  a  married  woman;  the  wife  certainly  has  as  much  interest 
in  her  husband's  services,  affections  and  protection  as  the  husband 
can  have  in  those  of  his  wife.  The  court  cite  several  case  in  sup- 
port of  this  doctrine,  notably  one  that  was  decided  in  the  House  of 
Lords  in  England;  and  we  do  not  see  why  that  reasoning  is  not 
sound  and  logical — why  the  wife  should  not  be  permitted  to  have  a 
remedy,  upon  the  general  principle  that  every  wrong  should  have 
its  remedy. 

Under  an  act  passed  in  this  state,  the  wife  is  permitted  to  own 
in  her  own  right,  all  property  which  came  to  her  by  marriage,  or 
which  shall  have  accrued  to  her  by  her  personal  services  and  earn- 
ings during  coverture,  or  which  shall  have  g-own  out  of  the  viola- 
tion of  any  of  her  personal  rights.  If  that  be  so,  she  would  have 
a  right  to  sue  for  it  in  her  own  name.  Under  that  view  of  the 
case,  when  this  cause  of  action  arose,  while  the  relation  of  hus- 
band and  wife  subsisted  between  the  plaintiff  and  her  husband,  she 
wTould  have  had  a  cause  of  action  against  this  defendant,  Theresa 
Scheurer.  The  court,  in  the  Cincinnati  case,  hold  that,  while  the 
wife  would  have  such  right  of  action  against  a  woman  thus  do- 
ing the  injury,  the  relation  of  husband  and  wife  would  not  permit 
her  to  sue  her  husband,  except  through  proceedings  for  alimony  and 
for  her  separate  support.  But  if  we  establish  the  doctrine  that 
Theresa  Scheurer  is  liable  in  this  action,  then  another  principle  of 
law  intervenes,  to  wit:  that  where  a  woman  is  guilty  of  trespass  or 
owes  a  debt,  and  subsequently  marries,  her  husband,  upon  marry- 
ing her,  not  only  assumes  her  debts  contracted  prior  to  coverture, 
but  he  takes  her  charged  with  her  torts,  with  her  trespasses,  with 
her  libels.  That  is  the  common  law  doctrine.  If  that  be  so,  this 
defendant,  Franz  Scheurer,  in  marrying  this  woman,  has  become, 
by  operation  of  law,  liable  for  her  acts;  and  therefore  liable  in  this 
action. 

The  demurrer  is  overruled. 
4        Young  &  Green,  attorneys  for  plaintiff.  , 
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^DEPOSITIONS.  249 

[Cuyahoga  Common  Pleas,  September  Term,  1878.] 

Matter  of  the  Application  of  Leopold  Nushuler  for 
Habeas  Corpus. 

A  witness  is  not  excused  from  giving  his  deposition  under  sections  338  and 
339  of  the  code  on  the  ground  that  he  is  a  resident  of  the  county  in 
which  the  action  is  pending,  does  not  intend  to  depart,  is  in  good  health 
and  intends, to  be  present  in  court  upon  the  trial. — [Ed.  Law  Rep. 

Earber,  J. 

This  is  an  application  for  a  writ  of  habeas  corpus  to 
release  the  said  Nushuler  from  alleged  illegal  imprisonment.  The 
sheriff's  return  to  the  writ  shows  that  he  is  held  by  him  under  a 
mittimus  issued  by  a  justice  of  the  peace.  It  appears  from  the 
mittimus  that  depositions  were  being  taken  before  the  justice  to  be 
used  in  an  action  pending  in  the  court  of  common  pleas  of  this 
county.  That  Nushuler,  having  appeared  in  obedience  to  a  sub- 
poena, was  sworn  and  put  upon  examination  as  a  witness  and  a 
question  put  to  him  which  he  refused  to  answer.  The  only  reasons 
given  by  him  for  refusing  to  answer  were  that  he  was  a  resident  of 
the  county  in  which  the  action  was  pending;  that  he  did  not  in- 
tend to  depart  therefrom;  that  he  was  in  good  health,  not  infirm, 
and  should  be  present  in  court  at  the  trial;  and  he  claimed  that 
under  those  circumstances  he  could  not  be  compelled  to  give  his 
deposition.  He  wTas,  therefore,  committed  to  the  jail  of  the  county 
in  punishment  for  the  contempt,  there  to  remain  until  he  should 
submit  to  give  his  deposition.  There  is  no  controversy  as  to  these 
facts. 

The  only  question  is,  could  Nushuler  be  compelled,  under  these 
circumstances,  to  give  his  deposition? 

He  claims  he  could  not;  that  a  person  who  resides  in  the 
county  when  the  action  is  pending,  cannot  be  compelled  to  give  his 
deposition  unless  there  is  at  least  a  probability  that  the  deposition 
so  taken  can  be  used  upon  the  trial.  The  law  on  that  subject  is  as 
follows:  [Code,  sec.  338.]  The  deposition  of  a  witness  may  be  used 
only  in  the  following  cases: 

1.  When  the  witness  does  not  reside  in  the  county  where  the 
action  is  pending    *    *    *    or  is  absent  therefrom. 

2.  When,  from  age,  infirmity  or  imprisonment  the  witness  is 
unable  to  attend  court,  or  is  dead 

3.  When  the  testimony  is  required  on  a  motion.       *      *   %* 
[Sec.  339.]  Either  party  may  commence  taking  testimony  by 

depositions  at  any  time  after  service  on  the  defendant. 

It  is  claimed  in  behalf  of  Nushuler,  that  section  339,  when 
construed  with  sec.  338,  means  that  only  such  depositions  may  be 
taken,  as  there  is  a  probability ',  at  least,  may  be  used  on  the  trial; 
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and  as  no  such  probability  existed  in  his  case,  he  could  not  be  com- 
pelled to  testify. 

It  is  insisted  that  any  other  construction  would  leave  the  pow- 
er to  take  depositions  liable  to  great  abuse;  a  person  might  be 
greatly  harassed  and  annoyed  by  being  repeatedly  summoned  only 
to  vex  him;  or  his  deposition  might  be  taken  to  get  from  him  facts 
on  which  to  found  a  suit  against  himself,  or  as  a  fishing  expedition 
250  to  ascerta*n  h*s  adversary's  evidence.  *The  construction 
sought  to  be  given  to  sections  338  and  339  cannot  be  sustained 
cither  on  principle  or  authority. 

The  language  of  the  statute  is  plain  and  unequivocal.  There 
is  no  restriction  upon  the  right  to  take  depositions. '  Any  party  to 
an  action,  at  any  time  after  service  upon  the  defendant,  may  take 
the  deposition  of  any  person  competent  to  testify.  This  is  evident, 
not  only  from  the  language  of  the  law,  but  also  from  the  fact  that 
power  is  given  to  the  officer  before  whom  the  deposition  is  being 
taken  to  compel  the  attendance  of  anybody  the  party  desires  sub- 
poenaed, who  resides  or  is  found  in  the  county,  and  to  compel 
them  to  testify,  and  on  refusal,  to  commit  them  to  jail  until  they 
will.  But  no  power  is  given  to  the  officer  to  decide  upon  the  pro- 
priety or  impropriety  of  any  question  asked  by  either  party,  or  to 
-excuse  the  witness  from  answering,  except  as  to  such  questions  as 
would  directly  or  indirectly  criminate  him.  Such  questions  the 
witness  need  not  answer. 

All  the  knowledge  that  any  person  may  have  with  respect  to  con- 
troversies is  subject  to  the  call  of  parties  to  an  action  in  the  man- 
ner provided  by  law,  and  every  possible  facility  is  afforded  parties 
for  obtaining  and  preserving  their  evidence. 

Another,  and  in  my  opinion  an  unanswerable  objection  to  the 
theory  of  the  applicant,  is  that  depositions  may  be  used  on  the 
hearing  of  a  motion,  or  in  any  other  case  where  the  oral  examina- 
tion of  the  witness  is  not  required.  3  par.  sec.  338,  S.  and  C,  1041. 

The  construction  asked  for  would  have  the  witness  to  decide 
whether  or  not  his  deposition  could  be  taken,  and  whether  or  not 
lie  would  testify.  The  fact  that  the  power  to  take  depositions  may 
be  abused,  if  such  be  the  case,  would  be  addressed  with  much  more 
propriety  to  the  legislature  in  an  application  for  a  modification  of 
the  law,  than  to  a  court  administering  it.  But  the  liability  to  abuse 
is  more  imaginary  than  real.  A  party  who  takes  a  deposition  that 
cannot  be  used,  has  to  pay  the  expense  of  taking  it,  including  the 
witness  fees,  and  if  the  power  is  wantonly  exercised  to  harass  a 
witness,  it  is  within  the  power  of  the  court, -on  proper  application, 
to  protect  him. 

*The  supreme  court  of  Kansas  held  the  same  doctrine  in  a  case 
precisely  parallel  with  this.     See  12,  Kas.  451. 

The  petition  is  dismissed,  and  the  prisoner  remanded  to  the 
custody  of  the  sheriff. 
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LANDLORD  AND  TENANT. 

[Cuyahoga  Common  Pleas,  September  Term,  1878.] 

tELizA  H.  Green  v.  Henry  Wick. 

A  tenant  may  recover  money  expended  in  making  repairs'on  the  premises  by 
virtue  of  a  contract  with  the  landlord,  by  the  terms  of  which  the  landlord 
was  to  repay  the  money,  thus  expendecj,  at  the  expiration  of  the  tenant's 
lease. 

McMath,  J.,  and  a  jury. 

This  was  an  action  to  recover  the  sum  of  $674.12,  money  ex- 
pended by  the  plaintiff  in  making  additions  to  a  building  which 
she  occupied  as  a  tenant  by  virtue  of  a  contract  with  her  landlord, 
by  the  terms  of  which  the  landlord  was  to  repay  to  her  the  money 
thus  expended  at*  the  expiration  of  the  lease.  The  landlord, 
Wallace,  prior  to  the  expiration  of  the  lease,  sold  and  conveyed  the 
premises  in  question  to  the  defendant.  It  was  testified  by  Wal- 
lace that  this  sum  of  $674.12  was  deducted  from  the  consideration 
price  agreed  upon  for  the  premises  and  retained  by  the  defendant, 
Wick,  the  latter  saying  that  he  regarded  it  as  an  encumbrance 
upcn  the  property  that  would  have  to  be  paid.  No  promise  in 
terms  was  made  by  the  defendant  to  pay  the  money  deducted  to  the 
plaintiff. 

Mr.  Wick  testified  that  he  had  no  recollection  of  the  talk  testi- 
fied to  by  Wallace  in  regard  to  deducting  the  money,  and  made  no 
agreement  with  Wallace  to  pay  the  plaintiff  any  money. 

Upon  this  point  the  court  charged  the  jury  as  follows:  "If 
you  come  to  the  conclusion  from  the  weight  of  the  testimony,  that 
at  the  time  of  the  conveyance  of  the  real  estate  by  F.  T  Wallace 
to  Henry  Wick,  for  the  consideration  of  $33,000,  that  any  portion 
of  the  $33,000  was  retained  or  withheld  by  Wick  from  Wallace,  to 
provide  against  any  supposed  lien  that  this  plaintiff  may  have  had 
at  the  time  of  the  conveyance,  and  it  was  talked  of,  understood 
and  assented  to  by  Wallace  that  the  money  was  thus  retained  to 
secure  him  against  any  supposed  lien  or  lien  in  fact,  in  favor  of 
this  plaintiff — if  the  testimony  satisfies  you  of  that  state  of  facts,, 
the  plaintiff  is  entitled  to  your  verdict  in  this  case.  This  excludes 
the  idea  of  an  implied  promise  or  agreement  to  pay.  If  the  mat- 
ter was  talked  of,  however  indefinitely,  if  it  was  understood,  how- 
ever remotely,  that  the  money  thus  to  be  retained  ty  Wick  was  to 
He  retained  by  him  to  enable  him  to  meet  any  supposed  lien  or 
claim  of  this  plaintiff,  Wallace  agreeing  or  assenting  to  that  then, 
this  plaintiff  would  be  entitled  to  a  verdict  at  your  hands  for  the 
amount  of  the  money  thus  retained. 

Verdict  for  the  plaintiff. 

E.  J.  Estep  for  plaintiff. 

Judge  S.  Burke  and  W.  B.  Sanders  for  defendant. 

tSee  2  Cleveland  Reporter,  147. 
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257  JUDGMENT. 

[Cuyahoga  Common  Pleas,  September  Term,  1878.] 

J.  L.  Hower  v.  Mrs.  H.  M.  Jones. 

Where  a  petition   for  a  judgment  on   a  cognovit  note  does  not  state  facts 
necessary  to  give  jurisdiction,  the  judgment  will  be  vacated  on  motion. 

Barber,  J. 

This  was  an  application  to  vacate  a  judgment  taken  on  a 
cognovit  against  the  defendant,  a  married  woman,  the  note  having 
been  given  to  another  by  whom  it  was  transferred  to  the  plaintiff. 
The  questions  made  in  the  case  were,  (1,)  whether  the  power  of 
attorney  was  assignable,  it  in  terms  authorizing  any  attorney  to  ap- 
pear and  confess  a  judgment  in  favor  of  the  holder  of  the  note. 
(2,)  whether  a  married  woman  has  power  under  the  statute  to 
make  a  cognovit.  These  questions  the  court  did  not  pass  upon. 
The  petition  containing  no  averments  under  the  statute  of  the  facts 
necessary  to  give  the  court  jurisdiction  to  render  a  judgment  at 
law,  the  motion  to  vacate  was. granted. 

Stone  &  Hessenmueller  for  plaintiff. 

E.  Sowers  and  C.  G.  Canfield  for  motion. 


MUNICIPAL  CORPORATIONS. 

[Cuyahoga  Common  Pleas,  September  Term,  1878.] 

John  Conner  v.  The  City  of  Cleveland. 

A  city  i9  not  liable  in  damages  for  an  injury  to  a  convict  in  a  workhouse 
caused  by  machinery  with  which  he  was  compelled  to  work  being  unsafe [ 

This  was  an  action  to  recover  damages  from  the  defendant  for 
an  injury  occasioned  to  the  plaintiff  while  engaged  in  working  as  a 
convict  in  the  workhouse  of  the  defendant  with  a  machine  making 
brushes.  The  plaintiff  avers  that  the  machinery  was  unsafe  and 
dangerous,  known  to  be  so  by  the  person  in  charge,  that  he  was 
compelled  to  work  with  the  same,  and  without  fault  on  his  part  he 
was  injured  by  the  machinery  through  the  negligence  of  the  city. 

A  demurrer  to  the  petition  was  sustained,  the  court  holding 
that  the  city  is  not  liable  in  that  class  of  cases. 
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^ATTORNEY  AND  CLIENT.  267 

[Cuyahoga  Common  Pleas,  September  Term,  1878] 

W.  F.  Hinman  v.  Montague  Rogers  et  al. 

1.  An  attorney,  as  between  himself  and  his  client,  has  a  lien  on  the  judgment 

for  reasonable  lees  agreed  upon  to  be  paid,  and  an  assignment  by  such 
judgment  creditor  of  the  judgment  to  pay  a  debt  due  from  his  wife  does 
not  defeat  the  attorney's  lien. 

2.  An  agreement  between  an  attorney  and  his  client  to  pay  the  attorney's  fees 

out  of  the  amount  collected,  but  not  such  as  to  prevent  the  parties  them- 
selves settling,  is  not  champertous. 

Hamilton,  J. 

This  is  an  action  for  equitable  relief.  The  plaintiff  sets 
out  in  the  petition  that  he  is  the  clerk  of  this  court;  that  at  the 
November  term,  1877,  of  said  court,  James  Crawford,  in  a  certain 
suit  therein  pending,  in  which  he  was  plaintiff  and  Laura  W.  Hil- 
liard  and  Mary  H.  Sterling  were  defendants,  recovered  a  judgment 
against  said  defendants  in  the  sum  of  $150;  that  afterwards,  on  the 
6th  day  of  February,  1878,  said  Crawford  executed  a  certain  as- 
signment of  said  judgment  to  the  defendants.  A.  Oakes,  who,  ever 
since,  has  remained  the  assignee  thereof,  and  to  whom  has  been 
.  paid  the  amount  of  the  damages  recovered  in  said  action,  save  and 
except  the  sum  of  $75.57;  that  there  has  been  paid,  also,  in  full, 
all  the  costs  of  said  action,  and  that  there  now  remains  in  the 
hands  of  the  present  plaintiff,  Hinman,  as  such  clerk,  this  sum  of 
$75.57;  that  that  amount  is  claimed  by  said  Oakes  as  assignee  of 
the  judgment,  and  that  it  is  also  claimed  by  Montague  Rogers  by 
virtue  of  a  certain  lien  which  he,  as  attorney  of  said  Crawford,  as- 
serts thereon  to  that  amount;  that  the  plaintiff  is  in  doubt  as  to 
which  of  said  parties  he  should  pay  this  claim,  and  he  therefore  asks 
that  they  may  be  made  parties  defendant,  and  to  set  up  their  re- 
spective claims,  and  for  an  adjudication  of  the  rights  of  all  the 
parties,  and  that  he  may  be  directed  to  whom  to  pay  the  amount. 
Oakes  sets  up  the  fact  that  he  became  the  assignee  of  this  judg- 
ment in  February,  1874,  for  a  valuable  consideration,  saying  that 
the  plaintiff  in  the  original  action,  Crawford,  was  indebted  to  him 
in  a  large  amount;  and  that  he  gave  credit  for  the  sum  of  $145.00, 
the  judgment  i>eing  for  $150,  in  the  original  action — he  gave  credit 
to  Crawford  for  that  amount  upon  his  said  indebtedness  to  him. 
That  he  had  no  notice  of  any  claim  or  lien  upon  this  fund,  or 
upon  this  judgment,  in  favor  of  the  attorney  Rogers,  and  that  he  is 
therefore  entitled  to  the  entire  amount  of  the  judgment.  Rogers 
setup  the  fact  that  he  was  such  attorney;  that  his  services  in  that 
action  were  worth  the  sum  of  $75,  and  that  it  was  agreed  between 
him  and  Crawford  that  that  judgment,  to  the  amount  of  $75,  at 
least,  should  be  assigned  to  him,  and  he  denies  that  Oakes  became 
the  assignee  of  this  judgment  for  any  valuable  consideration,  or 
that  he  was  the  purchaser  of  that  judgment  in  any  way.     He  fur- 
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ther  sets  up  that  it  was  transferred  with  the  design  and  intent  on 
the  part  of  Crawford  to  defraud  him  of  his  just  lien  and  claim 
upon  that  judgment  as  such  attorney.  He  says  that  the  said  Oakes 
paid  no  money  or  any  other  consideration  for  said  assignment,  ex- 
cept he  agreed  to  credit  said  James  Crawford  upon  an  old  debt, 
anything  that  he  might  get  out  of  the  said  judgment.  He  there- 
fore claims,  by  virtue  of  his  attorney's  lien,  this  amount  that  is  in 
controversy. 

The  question  in  controversy  between  these  defendants  litiga- 
ting this  matter  seems  to  be  whether  an  attorney  has  any  lien  upon 
a  judgment  procured  by  him,  and  how  far  that  judgment  is  to  be 
protected  against  a  purchaser  or  assignee  of  the  judgment  without 
notice.  It  undoubtedly  was  the  old  common  law  doctrine,  recog- 
nized by  the  English  authorities  and  by  those  of  many  of  the 
states,  that  an  attorney  has  a  lien  upon  all  the  papers  in  his  posses- 
sion belonging  to  his  client,  and  also  a  lien  upon  any  judgment 
which  he  may  recover  in  favor  of  his  client,  for  any  disbursements 
or  outlays — any  expenditures  which  he  may  have  made  in  the  pros- 
ecution of  the  suit,  and  for  any  costs  that  are  properly  taxable  in 
the  bill  of  costs  paid  by  the  attorney,  the  English  doctrine  being, 
formerly,  that  he  had  no  lien  beyond  this — that  this  lien  did  not 
include  his  professional  services  in  the  case.  It  proceeded  upon  the 
theory  that  such  sendees  were  merely  -honorary,  and  that  he  was 
not  entitled  to  compensation — could  not,  indeed,  bring  a  suit  at  law 
for  such  services.  It  need  scarcely  be  said  that  the  common  prac- 
tice in  this  country,  universally  recognized,  is  to  permit  attorneys  to 
recover  for  such  services,  and  bring  and  maintain  suits  for  such 
services;  and  no  distinction  in  reason  ought  to  exist  between 
an  outlay  of  the  attorney  by  way  of  expenses  in  conducting 
the  suit  and  his  professional  services.  In  other  words,  he 
ought  to  have  a  right  of  recovery,  as  well  for  his  labor  which  he 
expends,  as  for  the  money  which  he  pays  out  in  the  prosecution  of 
the  suit.  I  have,  therefore,  no  doubt  that  it  is  the  generally  recog- 
nized doctrine  in  the  states  of  this  union,  that  an  attorney,  at  least 
between  himself  and  his  client,  has  a  lien  upon  a  judgment  recov- 
ered by  him  through  his  services  in  behalf  of  his  client,  for  such 
services.  Then,  as  between  this  attorney,  Mr.  Rogers,  and  his 
client,  Crawford,  if  the  question  was  between  them,  I  have  no 
doubt  that  the  attorney  was  entitled  to  a  reasonable  compensation 
for  his  services,  and  that  he  has  a  lien  upon  the  proceeds  of  the 
judgment  obtained  through  such  services  thus  rendered  in  behalf 
of  his  client.  Now,  is  there  anything  to  take  this  case  out  of  the 
rule  as  between  the  attorney  and  his  client?  It  is  said  that  this 
judgment  has  been  assigned  in  good  faith  without  notice.  I  may 
say  that  in  reference  to  the  evidence  produced  upon  this  subject,  I 
find,  from  a  fair  preponderance  of  the  evidence,  that  the  services 
268    °*  ^e  attornev  were  worth  in  that  case,  $75;  that  being  *the 

testimony  before  the  court  and  no  evidence  being  given  on  the 
other  side  to  contradict  it. 
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It  is  further  said  that  there  was  an  arrangement  between  Craw- 
ford and  Rogers,  at  the  time  of  the  suit  that  one- half  of  the 
amount  recovered  was  to  be  the  measure  of  the  compensation  of 
the  attorney.  This  is  denied  by  Crawford  upon  the  stand,  and  con- 
sequently denied  by  Oakes.  But  whether  any  such  agreement  ex- 
isted there  is  no  controversy — no  contradictory  evidence  of  the  fact 
as  claimed  by  the  attorney,  that  his  services  in  the  case  were  worth 
$75. 

It  is  said  such  a  contract  falls  within  the  inhibition  of  the  law; 
that  it  is  not  permissible  to  the  attorney  to  make  such  a  contract; 
that  it  would  be  champerty  upon  the  part  of  the  attorney  to  make 
such  an  arrangement,  and,  therefore,  against  the  rules  of  the  com- 
mon law,  in  that  particular,  and  would  annul  the  contract.  The 
1st  Ohio  and  13th  Ohio  are  cited  in  support  of  that  proposition. 
Suffice  it  to  say,  that,  in  the  opinion  of  the  court,  this  contract,  not 
being  one  intended  or  meant,  so  far  as  the  contract  is  in  evidence 
before  me,  to  prevent  any  settlement  or  adjustment  by  the  parties 
themselves,  in  the  case,  it  being  a  contract  simply  for  the  amount 
of  the  compensation,  it  would  seem  to  me,  it  does  not  fall  within 
the  rule  laid  down  in  the  cases  cited.  In  any  event,  whether  it 
does  or  not,  independent  of  the  contract,  it  is  set  up  in  this  answer 
of  Rogers,  that  his  services  were  worth  $75.  That  is  the  allega- 
tion, without  any  reference  to  any  contract  at  all  between  the  par- 
ties, and  the  proof,  as  I  said  before,  seems  to  me  to  sustain  that 
proposition,  there  being  no  evidence  except  that  it  was  worth  that 
sum — $75;  so  that  it  seems  to  me  that  the  question  of  whether  the 
contract  if  tainted  by  champerty  or  not  is  not  in  this  case. 

Now,  it  is  laid  down  as  a  proposition  of  law,  that  a  judgment 
debtor,  in  order  that  an  assignment  shall  not  prejudice  him,  before 
payment  by  him,  shall  have  notice  of  such  assignment;  in  other 
words,  if  an  assignment  is  made,  no  notice  being  brought  to  him  of 
the  fact  of  such  assignment,  and  he  pays  the  party  holding  the 
judgment,  it  would  be  a  good  payment,  notwithstanding  there  has 
been  a  previous  assignment,  but  as  between  the  judgment  debtor 
and  the  assignee  of  that  claim,  it  is  said  that  the  assignee  stands  in 
no  better  position  than  the  judgment  creditor  would  stand — exactly 
in  the  same  position ;  in  other  words,  that  he  stands  in  the  shoes  of 
the  judgment  creditor,  and  that  all  the  equities  existing  between 
the  judgment  creditor  and  the  judgment  debtor  shall  be  available 
as  between  the  assignee  of  the  judgment  and  the  judgment  debtor. 
But  it  is  scarcely  necessary  in  this  case,  in  my  judgment,  to  decide 
that  proposition,  for  in  the  view  which  I  have  taken  of  this  case, 
it  seems  to  me  that  Mr.  Oakes  was  not  a  purchaser  for  value.  It 
would  seem  from  the  evidence,  that  the  claim  upon  which  it  is  said 
that  this  amount  of  the  judgment,  $145,  was  credited,  was  a  claim 
of  Oakes  &  Co.,  against  the  wife  of  Crawford.  It  was  not  a  debt 
of  Crawford  to  Oakes  &  Co.  at  all.  It  was,  in  other  words,  simply 
in  effect  a  transfer  of  this  judgment  by  Crawford  for  the  benefit  of 
his  wife,  to  be  credited  upon  a  debt  of  Mrs.  Crawford  to  Oakes  &  Co. 
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Now,  that  is  nothing  more  nor  less  in  effect  than  a  transfer  of 
this  claim  for  the  benefit  of  Mrs.  Crawford,  without  any  considera- 
tion, so  far  as  the  court  is  able  to  perceive,  without  affecting  in  any- 
way the  rights  of  Oakes  &  Co.  to  pursue  their  claim  against  the 
wife  of  Crawford,  no  consideration  moving  between  Crawford  and 
his  wife  by  which  this  was  to  be  effected.  This  transfer  was  to  be 
made  to  Oakes  &  Co.  in  settlement  of  her  debt.  It  therefore  seems 
to  me  substantially  to  rest  upon  the  same  basis  that  it  would  as  be- 
tween Crawford  himself,  if  he  were  here  defending  in  the  place  of 
Oakes,  and  his  attorney,  Rogers.  Now,  as  between  those  parties, 
it  seems  to  me  that  it  is  recognized  by  the  law  of  the  states  gener- 
ally, and  though  we  have  no  special  authoritative  decision  in  this 
state  upon  the  subject,  yet  we  have  the  general  law  that  an  attor- 
ney, as  between  himself  and  his  client  has  a  lien  upon  a  judgment 
for  the  amount  of  his  reasonable  fees.  That  being  my  view  of  the 
case,  it  is  the  opinion  of  the  court  that  Mr.  Rogers  is  entitled  to 
this  amount  of  $72,  and  the  decree,  therefore,  will  be  that  the 
clerk  pay  to  him  that  amount.  If  there  is  any  balance  it  may  gd 
to  Oakes  as  the  assignee  of  the  judgment. 

Henderson  &  Kline  for  plaintiff;  J.  A.  Smith  for  defendant 
Oakes;  W.  C.  Rogers  for  defendant  Rogers. 


FALSE  IMPRISONMENT. 

[Cuyahoga  Common  Pleas,  September  Term,  1873.] 

Mary  M.  Nichols  v.  The  L.  S.  &  M.  S.  Ry.  Co. 

A  railway  corporation  may  be  held  liable  on  an  action  for  false  imprisonment. 

This  was  an  action  for  false  imprisonment.  A  demurrer  to  the 
petition  raised  the  question  of  the  liability  of  a  corporation  to  such 
action.     Demurrer  overruled. 


JUSTICE  OF  THE  PEACE. 

[Cuyahoga  Common  Pleas,  September  Term,  1878.] 

McConnel  v.  Nolan. 

A  justice  of  the  peace  has  no  jurisdiction  in  action  against  a 
married  woman  to  recover  for  services  in  selling  real  estate,  the 
separate  prcperty  of  such  married  woman. 
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JUDGMENT. 

[Hamilton  Common  Pleas,  June  Term,  1877  ] 

tjAMEs  Mack  v.  George  Schlotman  et  al. 

A  judgment  against  George  Schlotman,  the  name  in  which  he  contracted  the 
debt,  is  a  lien  on  land  held  by  him  as  Gerhard  Schlotman,  his  true  name, 
as  against  a  buyer  without  notice. 

For  opinion  in  this  case  see  3  B.,  737. 


*AGENCY— SALE.  273 

[Cuyahoga  Common  Pleas,  September  Term,  1878.] 

Frank  Leslie  v.  Evans,  Van  Epps  &  Co. 

1.  Where  a  written  contract  by  an  agent  for  his  principal  expressly  states  that 

the  agent  has  no  authority  to  make  any  different  contract  than  that  signed, 
no  representation  of  the  agent  as  to  further  rights  are  admissible  to 
alter  it. 

2.  If  goods  ordered  do  not  comply  with  the  contract,  the  buyer  should  use 

reasonable  diligence  in  finding  this  out,  and  should  offer  to  return  them 
arid  hold  them  subject  to  seller's  order. 

3.  In  offering  to  return  goods  that  do  not  comply  with  the  contract  of  sale, 

the  offer  to  return  must  be  unconditional  and  not  coupled  with  an  offer  to 
exchange  them  for  something  else,  exercising  ownership  over  them. 

Hamilton,  J.  and  a  jury. 

The  following  is  the  charge  of  the  court: 
Gentlemen  of  the  Jury: 

This  action  was  brought  by  Frank  Leslie,  plaintiff,  against  the 
defendant,  Evans,  VanEpps&  Co.,  partners  in  business.  The  action 
was  originally  brought  upon  an  account  for  goods  sold  and  deliv- 
ered by  this  plaintiff,  as  it  is  alleged,  to  these  defendants,  at  their 
instance  and  request;  and  for  the  value  thereof,  as  set  forth  in  the 
petition,  it  is  claimed  that  the  plaintiff  ought  to  recover. 

The  defendants  answer  and  admit  the  partnership,  but  they 
deny  that  these  goods  were  delivered  to  them  as  they  were  stipu- 
lated to  be  delivered;  in  other  words,  they  set  up  that  there  was  a 
special  contract  entered  into  between  these  parties  under  which 
these  goods  should  be  delivered.  They  set  out  that  contract  in 
detail  in  their  answer,  and  they  say  that  this  contract,  as  written, 
does  not,  in  fact,  express  the  real  intent  and  meaning  of  the  par- 
ties; in  short,  that  this  contract,  that  was  signed  by  them,  was  pro- 
cured of  them  by  certain  fraudulent  and  false  representations  of 
the  agent  of  this  plaintiff.  This  false  and  fraudulent  representa- 
tion is  averred  in  respect  to  one  clause  of  the  contract,  and  that 
clause  relates  to  the  exchange  of  patterns,  the  contract  providing 

tAffirmed,  7  Record,  665. 
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that  they  could  exchange  the  patterns  which  should  be  sent  for,  tor 
any  other  patterns  which  they  might  see  fit  to  select,  upon  return- 
ing the  old  patterns. 

They  further  say,  that  they  specially  ordered  at  that  time  a  dif- 
ferent class  of  goods  from  those  that  were  sent;  that  they  ordered, 
in  short,  patterns  adapted  to  fall  and  winter  use,  and  not  summer 
patterns;  that,  in  fact,  summer  patterns  were  sent;  that, 
as  soon  as  they  became  cognizant  of  that  fact,  they 
immediately  notified  the  plaintiff  in  this  case  that  the 
patterns  were  not  such  as  they  contracted  for,  and  were  old  and 
worthless  patterns,  substantially  out  of  date — being  summer  pat- 
terns, and  not  what  they  ought  to  be.  They  say  that  they  paid  $45 
on  this  contract,  at  its  inception — that  is,  at  the  date  of  the  sign- 
ing of  the  contract,  the  20th  of  June,  1876,  the  goods,  by  the  stipu- 
lations of  the  contract,  to  be  sent  on  or  about  the  1st  of  August 
ensuing,  or  sooner,  if  ordered  by  these  defendants.  They,  there- 
fore, conclude  their  answer,  by  asking  for  a  reformation  of  this 
contract  in  that  particular,  and  when  thus  reformed,  they  say,  it 
will  show  that  the  contract  was  not  complied  with,  and  that,  there- 
fore, they  are  not  responsible  for  these  goods;  and  having  paid  $45 
in  money  upon  them,  and  not  having  accepted  the  goods,  as  they 
say  they  had  a  right  to  decline  them,  that  they  are  entitled  to  re- 
cover back  the  sum  of  $45,  from  this  plaintiff. 

The  reply  concedes  that  such  a  contract  was  entered  into,  but 
it  substantially  denies  all  the  allegations  of  the  answer,  except  that 
this  contract  was  entered  into  as  they  set  it  up 

Mr.  McFarland:     The  contract  in  writing. 

The  Court:  Yes;  the  contract  in  writing.  The  issue,  then, 
is  practically  changed  from  an  action  upon  an  account  to  an  action 
upon  a  contract — the  question  is,  whether  such  a  contract  was  en- 
tered into,  and  whether  they  have  complied  with  the  contract? 
The  question,  as  to  whether  there  was  any  other  contract  entered 
into,  you  need  not  regard  as  submitted  to  you  at  all,  the  court  hav- 
ing ruled  that  evidence  upon  that  subject  was  inadmissible.  The 
question  is  not,  therefore,  for  your  consideration.  Whether  any 
fraud  was  perpetrated  in  the  making  of  that  contract  is  all  out  of 
the  case.  We  will  tike  the  contract,  then,  as  it  stands — a;  it  was 
originally  signed  by  these  parties,  as  governing  the  rights  of  these 
parties  in  this  contest. 

Now,  it  is  claimed  by  the  plaintiff  that  he  has  performed  this 
contract,  in  all  of  its  particulars,  so  far  as  these  goods  are  con- 
cerned, at  least,  that  he  is  entitled  to  recover. 

On  the  other  hand,  it  is  claimed  that  he  has  not  so  performed 
the  stipulations  of  the  contract,  by  reason  of  not  sending  such 
074  g°°ds  as  were  ordered,  *and  this  is  the  question  for  your  de- 
termination, under  such  rules  of  law  as  shall  be  given  you  by 
the  court.  The  contract,  its  meaning,  its  construction  will  be  for 
the  court.  Therefore,  such  construction  as  the  court  shall  place 
upon  the  contract  itself,  you  will  take  as  being  the  contract. 
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I  am  asked  to  give  you  certain  charges  in  reference  to  this  con- 
tract. The  fifth  proposition  is,  "The  agent  of  Frank  Leslie,  who 
made  the  contract,  had  no  authority  to  make  any  contract  other  or 
different  than  that  expressed  in  the  writing  signed  by  the  plaintiff 
and  defendant.' '  That  charge  I  give  you,  it  being  expressly  stip- 
ulated in  the  language  of  the  contract  itself  that  he  possessed  no 
further  authority  in  the  case.  The  other  charges  requested  as  writ- 
ten are  declined,  except  such  portions  of  them  as  the  court  shaiJ 
see  fit  to  give  in  its  own  language.  It  is  said  here  that  this  con- 
tract expressly  stipulates  that  they  shall  keep  a  full  and  complete 
assortment  of  patterns  represented  in  the  catalogue  issued  by  the 
said  Frank  Leslie,  and  shall  sell  the  same  at  not  less  than  the  retail 
price.  Considerable  ccntrcversy  has  arisen  abcut  the  introduction 
of  testimony  as  designating  what  kind  of  goods  were  represented 
by  this  first  order  that  is  mentioned  in  the  contract,  towit :  this  three 
hundred  dollar  order  covering  these  goods  for  which  suit  is  now 
brought.  The  first  stipulation  of  the  contract  is  "in  consideration 
of  the  purchase  from  Frank  Leslie  of  $300  worth  of  paper  pat- 
terns/'etc.  That  is  all  the  description  there  is  about  the  paper  pat- 
terns, what  they  are  and  what  they  shall  be,  until  we  reach  this 
further  clause  which  relates  to  the  agency  that  is  created  between 
these  parties.  After  selling  them  these  goods  they  then  stipulate 
that  the  defendants  shall  become  their  agents  for  the  sale  of  their 
goods  during  the  year — one  year  from  the  date  of  this  contract,  the 
20th  of  June,  1876,  but  in  stipulating  how  they  shall  do  the  busi- 
ness of  this  agency  it  is  said  they  shall  keep  a  full  and  complete 
assortment  of  the  patterns  represented  by  the  catalogue  issued  by 
the  said  Frank  Leslie.  It  seems  that  this  catalogue  was  issued 
from  time  to  time,  including  the  patterns  which  were  manufac- 
tured by  the  house  of  this  plaintiff. 

Now-,  I  am  inclined  to  think,  though  the  testimony  was  admit- 
ted, not  without  some  doubt  vn  my  part  as  to  its  admissibility,  that 
it  is  admissible,  upon  the  ground  that  it  threw  light  upon  the  terms 
of  this  contract;  in  other  words,  that  it  might  be  proved  what  was 
a  compliance  with  its  terms— that  is  to  say,  it  might  be  a  subject  of 
parol  proof  to  determine  what  was  a  full  and  complete  assortment 
of  the  patterns  represented  in  the  catalogue.  That  testimony  was 
admitted,  not  for  the  purpose  of  varying  this  contract,  and  I  say 
to  you  now  that  it  should  have  no  such  effect,  but  it  is  stipulated 
here  that  from  time  to  time,  these  defendants  may  order  such  goods 
as  they  shall  need,  keeping  within  the  rule  that  it  shall  be  an  as- 
sortment of  the  goods  manufactured  at  this  house  and  represented 
by  its  catalogue.  If  the  defendants  themselves  had  no  discretion 
as  to  what  goods  they  were  to  order,  as  to  how  many  and  what  dif- 
ferent kinds,  but  it  was  simply  to  be  a  full  assortment  of  the  goods, 
then  no  directions  should  ever  be  needed,  from  these  defendants  to 
the  plaintiff  as  to  the  kind  of  goods  they  wanted,  except  to  write 
for  the  quantity  of  the  goods,  and  the  catalogue  would  be  the  rule 
to  determine  that  which  would  be  a  full  assortment. 
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Now,  in  my  judgment,  the  character  of  the  order,  under  such 
a  rule,  mast  depend  very  materially  upon  the  season  in  which  the 
order  is  made;  in  other  words,  while  it  may  be  a  full  assortment, 
you  may  have  a  very  small  quantity  of  summer  goods,  and  you 
may  have  a  large  assortment  of  fall  and  winter  goods. 

It  seems  to  the  court,  that  it  would  be  competent  for  these  par- 
ties to  stipulate  what  amount  of  the  different  kinds  of  goods, 
within  this  catalogue,  they  should  have — how  many  of  this  kind 
and  how  many  of  the  other — keeping  within  the  rule  of  the  assort- 
ment. That  they  were  bound  to  do  by  the  terms  of  the  contract. 
That,  it  seems  to  me,  they  had  a  right  to  do. 

Now,  as  bearing  upon  that  question  this  testimony  was  admit- 
ted, and  for  that  purpose  only,  not  to  change  or  alter  the  terms  of 
the  contract  itself,  but  simply  as  indicating,  in  compliance  with  the 
contract,  what  class  of  goods,  including  an  assortment  of  them  all, 
how  many  and  which  kind  they  wanted.  It  does  not  seem  to  me, 
there  is  anything  in  this  contract  that  would  preclude  them  from 
making  such  an  arrangement  with  this  plaintiff,  and  still  be  within 
the  letter  of  the  contract. 

Now,  I  have  no  doubt,  that  the  defendants,  during  the  period 
of  this  agency,  during  the  year,  were  bound  to  keep  this  assortment 
up,  as  represented  by  these  catalogues  from  time  to  time,  as  they 
should  issue. 

I  say  to  you,  further,  that  if  they  contracted  and  sent,  some- 
time in  June  or  July,  without  any  instructions  following  it,  other 
than  the  contract  itself,  then  it  would  be  competent  for  the  plaintiff 
to  send  a  full  assortment;  but  as  to  the  different  amounts  of  this, 
that,  or  the  other  class  of  goods,  it  would  be  entirely  competent,  in 
my  judgment,  for  these  defend  ints  to  indicate,  by  an  arrangement 
with  the  party,  or  by  their  order,  what  they  were  to  have.  It  must 
be  an  assortment;  and  it  would  be  an  assortment  of  such  goods  as 
were  manufactured  at  that  time,  and*  as  *vere  represented  by  the 
catalogue,  so  far  as  they  had  been  published;  for  I  do  not  under- 
stand this  answer  is  broad  enough  to  include  any  fraud,  by  way  of 
misrepresentations,  inducing  them  to  believe  that  they  were  going 
to  get  some  other  class  of  goods  than  what  they  did  get;  that  is  to 
say,  if  there  were  any  false  and  fraudulent  representations  induc- 
ing them  into  the  contract  for  fall  and  winter  patterns,  then  there 
is  no  case  made  in  this  answer  based  upon  any  such  ground.  There 
can  be  no  recovery  for  such  fraud.  It  is  only  competent  to 
be  considered  in  determining  the  question  whether  the  terms  of  the 
contract  have  been  complied  with.  It  is  not  a  case  now  for  false 
and  fraudulent  representations  by  which  they  were  induced  to  or- 
der goods — fall  and  winter  goods.  Suppose  they  were  getting  fail 
and  winter  goods  when  they  were  not  to.  That  is  not  it.  That 
proof  is  only  offered  for  the  purpose  of  showing  what  the  contract 
was,  and  can,  therefore,  only  be  pertinent  to  the  first  defense  inter- 
posed, to  with  that  they  did  not  get  the  goods  that  were  ordered 
and  contracted  to  be  delivered  by  the  parties. 
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Now,  if  you  shall  find  that  in  accordance  with  this  contract 
they  did  send  these  goods;  did  sent  an  assortment,  and  such  an  as- 
sortment, substantially  as  was  agreed  upon  or  stipulated  for,  then 
they  are  entitled  to  recover  the  full  amount  of  their  claim.  If  they 
did  not,  if,  in  substance,  they  were  not  the  goods  that  were  or- 
dered, keeping  in  view  the  contract  itself,  and  the  existence  of  this 
catalogue  as  published  at  the  time — if  they  did  not  send  the  goods 
that  were  stipulated  for,  or,  in  other  words,  ordered  by  this  verbal 
order  to  this  agent,  and  the  plaintiff  did  not  comply  with  it,  the 
defendants  had  a  right  to  decline  to  receive  the  goods,  but  they 
must  act  promptly  when  they  discover  that  they  do  not  comply 
with  it.  They  must  offer  to  return  them  and  say  to  them  that  they 
are  subject  to  their  order — *be  ready  and  willing  to  return  27- 
them.  They  cannot  retain  the  proceeds  in  their  own  keeping 
and  still  ask  to  have  the  contract  nullified.  Did  they  do  that?  If 
they  did,  and  the  goods  did  not  fulfill  the  terms  of  the  contract  as 
I  have  explained  to  you,  then  they  are  not  bound  to  pay  for  these 
goods,  because  there  has  not  been  a  compliance  with  the  contract 
on  the  part  of  the  plaintiff.  Now,  that  is  a  question  that  is  left  to 
you  to  determine.  If  you  find  for  the  plaintiff;  upon  that  issue, 
that  the  contract  was  complied  with,  that  the  plaintiff  did  furnish 
the  goods  that  were  ordered,  and  in  determining  what  were  ordered 
you  will  bear  in  mind  what  has  been  said  upon  this  contract,  and 
as  to  this  catalogue,  and  the  arrangement  between  the  parties,  if 
you  find  that  the  plaintiff  complied  with  the  order,  then  he  is  enti- 
tled to  recover,  and  your  verdict  should  be  general,  assessing  the 
damages  at  so  much. 

If  you  find  that  there  has  not  been  a  compliance  with  this 
contract  in  these  regards,  and  that  the  defendants,  as  soon  as  they 
discovered  that  they  were  not  in  accordance  with  the  contract,  and 
that  should  be  qualified  by  saying  they  should  use  reasonable  dili- 
gence in  making  the  discovery;  and  if  they  got  the  goods  and  kept 
them  sometime,  sold  a  portion  of  them,  these  facts  are  to  be  con- 
sidered by  you,  and  they  should  act  with  reasonable  promptness; 
cannot  keep  the  goods  and  sell  them  from  time  to  time  with  the 
knowledge  of  the  facts.  If  you  find  that  they  did  so — offered  to 
make  return  upon  discovering  that  they  were  not  in  compliance 
with  the  contract,  then  there  can  be  no  recovery  under  this  con- 
tract, and  the  defendants  may  recover  back  what  they  have  paid  for 
the  goods.  If  you  find  these  facts  in  favor  of  the  defendants,  it 
will  be  your  duty  to  find  for  the  defendants,  assessing  their  dam- 
ages at  so  much,  which  would  be  the  amount  of  the  money  they 
have  paid  with  interest. 

Mr.  McFarland:  I  ask  the  court  to  charge  the  jury  that  this 
offer  to  return  the  goods,  after  discovery  that  they  are  in  accord- 
ance with  the  order,  must  be  an  unconditional  offer,  and  not 
coupled  with  an  offer  to  exchange  for  the  Ladies'  Gazette  or  Frank 
Leslie's  Journal. 

The  Court:    I  so  charge.     It  must  be  an  unconditional  offer  to 
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return.  A  simple  repudiation  of  the  goods,  as  not  complying  with 
the  contract,  and  keeping  possession  of  them  and  exercising  owner- 
ship over  them,  offering  to  make  exchanges  would  not  answer  the 
purpose  at  all. 

Mr.  Eddy:  I  do  not  know  that  this  letter  should  go  to  the 
jury,  because  certain  parts  of  it  are  excluded;  and  I  do  not  know 
whether  the  court  would  give  the  jury  any  further  instructions  as 
to  -what  is  a  fair  olier  to  return,  and  whether  the  language  used 
here — 

The  Court  (interrupting:)  It  is  unnecessary  to  read  the  lan- 
guage. The  letter  itself  cannot  go  to  the  jury  because  a  portion  of 
it  is  improper. 

W.  C.  McFarland  for  plaintiff;  V.  P.  Kline  and  S.  M.  Eddy 
for  defendants. 


AGENCY— EVIDENCE. 

[Cuyahoga  Common  Pleas,  May  Term,  1878.] 

George   Gilbert  v.   The   First   Presbyterian  Church  of 
Nottingham. 

Parol  testimony  may  be  introduced  to  show  whether  an  order,  not  negotiable, 
was  signed'  by  the  drawer  as  principal  or  as  agent. 

Hamilton,  J. 

This  is  an  action  brought  upon  an  order  which  reads  as  follows: 
4iCollamer,  March  8,  1871.  James  Camp,  Treasurer  of  the  Board 
of  Trustees  of  the  First  Presbyterian  Church  of  Nottingham: 
14  Dear  Sir — Please  pay  George  Gilbert  $150  and  charge  the  same  to 
my  account  and  greatly  oblige.  F.  McGinnis."  It  is  endorsed: 
*'The  within  order  is  accepted.  James  Camp,  Treasurer  of  the 
Board  of  Trustees.' '  The  defendant  is  averred  to  be  a  religious 
society  duly  incorporated  under  the  laws  of  Ohio. 

It  will  be  noticed  that  the  order  is  not  a  negotiable  instrument. 
A  demurrer  is  interposed  to  the  petition.  It  is  claimed  that  the 
order  is  not  made  upon  the  church,  nor  accepted  by  the  church, 
but  is  an  order  upon  James  Camp;  that  the  words  "treasurer  of 
the  board  of  trustees  of  the  Presbyterian  church  of  Nottingham, 
in  the  body  of  the  order  and  in  this  acceptance  are  merely  de- 
scriptio  personae  and  therefore  not  the  act  of  the  church. 

I  have  been  unable  to  find  any  precedents,  especially  upon  a  case 
of  this  character.  The  general  doctrine  of  the  law  in  this  state,  as  I 
understand  it,  is  that  in  the  case  of  a  negotiable  instrument,  parol 
testimony  cannot  be  introduced  to  show  the  capacity  in  which  the 
instrument  was  signed,  i.  e.,  where  the  instrument  itself  does  not 
disclose  the  real  relations  of  the  parties.  But  I  understand  it  to  be 
the  rule  that  in  cases  of  a  mere  contract,  where  a  party  is  named  in 
the    instrument   itself  and  the  word    agent    or  other  descriptive 

312 


CLEVELAND  LAW  REPORTER.  285 

Arneel  v.  Knox  et  al.  Vol.  I. 

word  occurs,  testimony  may  be  given.  This  is  not  a  negotiable 
instrument  and  it  therefore  falls  within  the  latter  rule.  Judge 
Swan  says:  "If  from  the  mode  in  which  the  subject  matter  of 
the  instrument  is  set  forth  in  the  body  of  it,  or  if  from  the  descrip- 
tion therein  of  the  principal  or  agent,  or  if,  from  the  terms  of  the 
instrument,  or  any  other  matter  therein  it  appears  that  the  parties 
intended  it  as  the  promise  of  the  principal  by  and  through  the 
agent,  and  the  name  of  the  principal  appears  on  the  instrument  it 
is  held  to  be  the  promise  of  the  principal,  however  informally 
signed  by  the  agent  and  however  informal  the  promise  of  the  prin- 
cipal, by  and  through  the  agent,  may  be  expressed.  All,  indeed, 
that  seems  necessary,  is,  that  the  name  of  the  principal  should  ap- 
pear upon  the  face  of  the  instrument,  and  that  the  instrument  itself 
should  indicate  a  ministerial  act  upon  the  part  of  the  agent. " 

Now,  there  is  no  express  declaration  that  this  man  Camp  was 
acting  as  the  agent  of  anybody,  but  he  is  described  as  the  treasurer 
of  the  board  of  trustees  of  the  church.  While,  perhaps,  it  might 
be  well  to  aver  distinctly  that  he  was  acting  for  and  in  behalf  of 
the  church,  and  signed  this  instrument  while  thus  acting,  yet  a 
general  assessment  that  the  thing  was  done  by  the  principal  him- 
self, though  it  appears  upon  the  face  of  the  instrument  to  be  done 
through  an  agent,  is,  perhaps,  sufficient;  and  I  am  not  prepared  to 
say  that  this  petition  is  not  full  enough.  It  will  be  a  subject  for 
the  testimony  to  disclose  as  to  whether  the  order  was  accepted  by 
the  church  through  its  agent  acting  as  such.  The  demurrer  is  over- 
ruled. 

Mix,  Noble  &  White  for  plaintiff;  Ingersoll  &  Williamson  for 
defendant. 


*DOWER— APPEAL.  285 

[Guernsey  District  Court,  September  Term,  1878  ] 
Mcllvaine,  Frazier,  Marsh,  Okey  and  Patrick,  JJ. 

Catharine  J.  Arneel  v.  Anna  C.  Knox  et  al. 

A  petition  for  dower  under  the  statute  in  the  common  pleas  court,  is  not  a 
civil  action  and  not  appealable. 

Catharine  J.  Arneel  filed  her  petition  in  the  court  of 
common  pleas  for  dower  under  the  statute.  After  decree  in 
the  common  pleas,  all  the  steps  necessary  to  perfect  an  appeal  from 
that  court  to  the  district  court  were  duly  taken.  On  motion  in  the 
district  court  to  dismiss  the  appeal,  Marsh  held  that  the  same  was 
not  appealable,  not  being  a  civil  action  and  the  dower  statute  not 
providing  for  an  appeal.  Motion  sustained.  Frazier  and  Patrick 
concurred.     Mcllvaine  and  Okey  not  sitting. 

White  &  Campbell  for  motion;  Skinner  &  Steele  contra. 
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CURTESY. 

[Guernsey  District  Court,  September  Term,  1878.] 
Mcllvaine,  Frazier,  Marsh,  Okey  and  Patrick,  JJ. 

George  Neff  v.  Nancy  Turkle  et  al. 

1.  On  divorce  for  the  aggression  of  the  husband,  and  restoration  to  the  wife 

of  all  her  lands,  with  power  to  acquire,  hold,  manage  and  dispose  of,  etc., 
the  husband  has  no  estate  by  the  curtesy  or  otherwise. 

2.  In  an  action  to  foreclose  a  mortgage  n?ade  by  a  divorced  wife,  the  title  will 

be  quieted  against  the  claims  of  the  ex-husband  for  curtesy,  on  a  prayer  by 
both  mortgagor  and  mortgagee. 

Nancy  Turkle  filed  her  petition  in  the  common  pleas  against 
her  husband,  John  W.  Turkle,  for  alimony.  Decree  was  in  her 
favor  and  appeal. 

The  district  court  found  the  husband  guilty  of  adultery  and 
extreme  cruelty,  and  that  in  consequence  she  had  left  him.  That 
she  was  the  owner  in  her  own  right  of  a  large  amount  of  real  prop- 
erty and  it  decreed  to  her  a  restoration  of  all  her  lands,  tenements 
and  hereditaments,  and  vested  in  her  the  right  and  power  to  ac- 
quire, hold,  manage  and  dispose  of  property,  money,  and  choses  in 
action;  to  sue  and  be  sued,  etc.,  in  the  language  of  the  statute. 
She  afterward  executed  a  mortgage  on  this  land  to  Neff,  who  filed 
his  petition  to  foreclose,  and  averred  that  the  husband  was  giving 
out  in  speeches  that  if  he  survived  her  he  would  have  an  estate  by 
the  curtesy,  thereby  casting  a  cloud  on  the  title,  and  impairing  his 
security.  The  wife,  by  cross  petition,  alleged  the  same,  and  both 
prayed  that  her  title  might  be  quieted.  The  husband  answered, 
denying  her  right  alone  to  mortgage,  and  claiming  his  right  to 
curtesy,  etc. 

Mcllvaine  held  that  husband  had  no  estate  or  interest  in  the 
land,  present  or  contingent,  by  the  curtesy  or  otherwise,  and  that 
the  wife  had  lawful  right  to  sell  and  convey  the  same  free  from  any 
claim  of  curtesy. 

Frazier  and  Patrick  concurred.  Marsh  and  Okey,  having  been 
of  counsel,  did  not  sit. 

White  &  Campbell  for  plaintiff  Nancy  Turkle;  Taylor  &  An- 
derson contra. 


MANDAMUS— APPEAL  BONDS. 

[Hamilton  District  Court,  October  Term,  1878.] 

State  of  Ohio,  ex  rel.,  R.  L.  Crigler  v.  Leopold  Block,  J.  P. 

Where  a  justice  improperly  refused  to  allow  a  party  to  execute  an  appeal  bond, 
the  court  can  not  after  the  time  in  which  it  can  be  done  has  passed,  com- 
pel the  justice  by  mandamus,  to  allow  it. 

For  opinion  in  this  case  see  3  B.,  792. 
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*STREET  ASSESSMENTS— FRANCHISES— LIENS.       304 

[Cuyahoga  Common  Pleas,  September  Term,  1878.] 

City  of  Cleveland  v.  The  Cleveland  and  Newburgh  R.  R.  Co. 

1.  Where  a  street  railway  is  bound  to  pave  the  track  between  the  rails  when 

required  by  the  city,  and  the  city  by  ordinance  levies  an  assessment  on  the 
track  and  franchises  of  such  railway  for  the  cost  of  such  work,  such  as- 
sessment is  not  for  the  mere  collection  of  a  contract  debt. 

2.  The  franchises  and  tracks  of  a  street  railway  are  land  within  the  meaning 

of  the  assessment  laws,  and  subject  to  the  same  burden  as  non-abutting 
land. 

3.  An  assessment  made  and  levied  on  the  tracks  and  franchises  of  a  street  rail- 

way creates  a  lien  on  the  same  from  the  date  of  levying  the  assessment. 

Demurrer  to  the  petition. 
Barber,  J. 

This  case  is  before  the  court  on  demurrer  of  Joseph  Stan- 
ley, to  the  petition.  The  action  is  brought  to  recover  from  the  de- 
fendant, the  Cleveland  &  Newburgh  Railroad  Company,  a  judg- 
ment for  a  tax  which  the  plaintiff  says  is  due  to  it. 

The  facts  on  which  the  action  is  based,  as  appears  by  the  peti- 
tion, are  as  follows:  This  company  was  the  owner  of  a  railroad, 
the  southern  end  of  which  occupied  Broadway,  one  of  the  streets 
of  the  city,  between  Union  and  Miles  streets,  and  the  northern  end 
of  which  occupied  Kinsman  street,  between  Wilson  avenue  and  the 
dummy  station,  so  called.  The  track  of  the  railroad  on  each  of 
these  streets  was  laid  in  the  middle  of  the  street,  and  was  used  as  a 
street  railroad,  and  occupied  the  streets  of  the  city  under  the  gen- 
eral provisions  of  statute,  making  it  obligatory  upon  the  company 
to  pave  the  track  between  the  rails  with  boulders  or  Nicholson 
pavement,  when  required  by  the  city.  On  Dec.  21,  1874,  the  city, 
by  ordinance,  provided  for  the  paving  of  Broadway  with  Nichol- 
son pavement,  required  this  railroad  company  to  pave  between  the 
rails  of  their  track  on  Broadway,  from  Union  to  Miles  street,  and 
provided  for  levying  the  costs  and  expense  of  the  improvement, 
except  so  much  as  might  be  chargeable  to  this  railroad  company, 
upon  all  the  lots  or  parcels  of  land  benefited  thereby.  The  work  of 
the  improvement  was  done  in  1875.  When  the  city  was  about  to 
commence  the  work  of  the  improvement,  they  were  requested  by 
the  railroad  company,  to  do  the  work  which  the  company,  was  re- 
quired by  law  and  the  ordinance  to  do.  This  the  city  did  at  the 
cost  of  $8,415.14.  The  railroad  company  failed  to  pay  this  cost  to 
the  city,  and  on  the  5th  day  of  November,  1877,  an  ordinance  was 
passed  levying  a  special  tax  on  all  the  property  of  the  railroad  com- 
pany, real  and  personal,  to  pay  the  same. 

For  a  second  cause  of  action,  the  plaintiff  sets  up  the  same 
state  of  facts,  substantially,  as  to  the  paving  of  the  street  between 
the  rails  of  this  company's  track  on  Kinsman  street,  between  Wil- 
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son  avenue  and  the  dummy  station,  so  called.  The  ordinance  to 
improve  the  street  was  passed  May  12,  1874;  the  work  was  done  at 
a  cost  and  expense  of  $3,008.81, and  on  the  11th  day  of  May,  1878,  the 
ordinance  was  passed  levying  the  tax.  The  bonds  of  the  city  were 
305  issued  to  pay  the  expense  incurred  in  making  these  *improve- 
ments;  and  to  pay  these  bonds,  interest  and  principal,  these 
levies  were  made,  and  the  plaintiff  claims  a  lien  on  the  franchise 
and  track  of  this  railroad  for  the  payment  of  this  tax.  The  peti- 
tion avers  that  defendant  Joseph  Stanley,  claims  some  interest  in 
this  property  as  purchaser.  Mr.  Stanley  demurs  to  the  petition,  on 
the  ground  that  it  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action  against  him. 

The  question  raised  by  these  pleadings,  is,  has  the  city  by 
these  proceedings,  obtained  a  lien  on  the  franchise  and  track  of  this 
railroad  company  for  the  payment  of  this.  tax.  Three  points  are 
made  by  the  defendant  in  his  brief: 

1.  That  the  alleged  indebtedness  is  a  mere  contract  debt. 

2.  No  authority  of  law  has  ever  been  conferred  upon  the  city 
of  Cleveland  to  levy  a  tax  upon  the  property  of  a  railroad  com- 
pany to  collect  such  a  claim. 

3.  The  ordinances  levying  the  assessments  create  no  lien. 

I  think  the  debt  is  more  than  a  mere  contract  debt.  The  law 
authorizes  the  city  to  improve  the  street  in  the  manner  in  which 
these  improvements  were  made;  the  railroad  track  and  between  the 
rails  is  part  of  the  street,  and  is  included  in  that  authority.  The 
street  could  not  be  improved  without  it,  and  it  certainly  could  not 
be  the  intent  of  the  law  that  the  city  should  wait  until  the  railroad 
company  should,  on  its  request,  pave  its  track,  or  until  it  could  be 
compelled  to  do  so.  The  plain  purport  of  the  law  is,  that  the  city 
may  do  the  work  and  require  the  company  to  pay  for  it. 

As  to  the  second  point  made  by  the  defense,  that  the  city  has 
no  authority  to  levy  such  a  tax  on  this  property — if  the  franchises 
of  this  company  and  its  track  are  land  and  subject  to  taxation  the 
city  has  such  authority — if  not,  no  such  authority  exists.  In  my 
opinion  they  are  land,  and  are  subject  to  taxation  for  the  purpose 
for  which  these  taxes  are  levied. 

In  the  case  of  the  Northern  Indiana  R.  R.  Co.  v.  Connelly,  10 
Ohio  St.,  160,  the  court  holds  that  a  railroad  track  is,  under  the 
laws  of  Ohio,  taxable  as  real  estate,  and  is,  therefore,  properly  de- 
scribed as  land,  citing  as  authority,  "Providence  &  Worcester  R. 
R.  Co.,  v.  Wright,  5  R.  I.  Rep.,  459,  in  which  it  was  held  that  the 
rails,  sleepers,  bridges,  etc.,  of  a  railroad  company,  together  with 
their  easement  in  the  lands  within  the  located  limits  of  the  road, 
are  real  estate,  and  as  such  liable  to  taxation  in  the  town  where 
situated. 

In  New  Haven  v.  Fairhave,  38  Conn.,  the  same  doctrine  is  ap- 
plied to  a  horse  railroad  in  the  streets  of  a  municipal  corporation. 

The  authority  of  the  case  cited  in  10  O.  St.,  160,  extends  to 
power  of  a  municipal  corporation  to  levy  a  special  assessment  for 
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street  improvement  purposes  upon  all  the  interest  a  railroad  com- 
pany has  in  a  lot  of  land  abutting  on  the  street  improved  and  upon, 
the  track  of  the  company  thereon,  and  that  such  property  is  prop- 
erly described  as  a  lot,  or  land,  and  I  think  special  authority  is 
given  the  city  to  levy  a  special  assessment  for  street  purposes,  upon 
the  franchises  and  track  of  a  railroad  company  which  occupies  a 
street  within  the  corporate  limits,  by  section  579  of  the  municipal 
code,  which  reads  as  follows:  "If  in  the  opinion  of  the  councilor 
board  of  improvements,  the  same  would  be  equitable,  a  proportion 
of  the  cost  of  making  the  improvement  may  be  assessed,  as  herein 
provided,  upon  such  other  lots  or  lands,  within  the  corporation „ 
not  bounding  or  abutting  on  the  improvement,  as  will,  in  the  opin- 
ion of  the  council  or  board,  be  specially  accommodated  and  bene- 
fited thereby.  *  *,:  This  property,  then,  island  not  bounding 
or  abutting  on  the  improvement,  and  having  requested  the  city  to 
make  the  improvement  for  them,  the  railroad  company  is  estopped 
from  claiming  its  land  is  not  specially  benefited  or  accommodated 
thereby.  The  defendant  Stanley  claims  under  the  railroad  com- 
pany as  purchaser,  and  is  also  estopped  in  the  same  manner. 

As  to  the  third  proposition,  that  the  ordinances  created  no  lien, 
no  objection  is  made  to  their  regularity  in  all  respects,  and  under 
the  provisions  of  section  545,  a  lien  is  created  from  the  date  of  the 
assessment. 

The  demurrer  must  be  overruled. 

Heisley,  Weh  &  Wallace  for  plaintiff;  John  Coon  and  F.  J. 
Wing  for  defendant,  Joseph  Stanley. 


DEATH  BY  WRONGFUL  ACT. 

[Fulton  Common  Pleas,  October  Term,  1878] 

Frances  Joswoyak,  Adm'x.,  etc.,  v.  The  L.  S.  &  M.  S.  Ry.  Co- 

1.  Where  a  workman  undertook  to  board  a  moving  train,  the  order  of  the  con- 

ductor of  the  train  that  all  should  get  on  board  will  not  excuse  the  negli- 
gence of  the  workman. 

2.  An  employee  is  chargeable  with  that  degree  of  intelligence  which  fits  him 

for  his  employment,  and  he  must  exercise  ordinary  care. 

3.  A  superior  of  an  employee  has  no  authority  to  order  the  latter  to  commit 

an  act  the  doing  of  which  would  naturally  or  necessarily  be  attended  with 
great  danger  to  life  or  limb,  and  obedience  to  such  order  under  such  cir- 
cumstances would  be  such  negligence  as  would  defeat  the  latter's  recovery. 

*Owens,  J.  and  Jury.  30g 

Gentlemen:  Of  the  subject  matters  averred  in  the  plain- 
tiff's petition  the  only  fact  denied  by  the  defendant, and  hence  the  only 
fact  which  the  plaintiff  is  called  upon  to  prove,  is  that  the  death  of 
Andrew  Joswoyak,  the  husband  and  intestate  of  the  plaintiff,  was 
caused  by  the  negligence  of  the  defendant.  To  entitle  the  plaintiff 
to  recover  in  this  action,  she  is  required  to  prove  this  fact  by  a  fair 
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preponderance  *A  the  evidence  in  the  case.  The  negligence  im- 
puted to  the  defendant  is  charged  to  be,  first,  the  wrongful  and 
negligent  construction  of  the  platform  at  the  woodshed  where  the 
plaintiff  s  intestate  was  killed,  whereby  the  lives  and  limbs  of 
laborers  employed  in  loading  wood  upon  the  train  at  such  wood- 
shed wrere  exposed  to  great  and  unnecessary  danger,  as  defendant 
well  knew,  and  of  which  deceased  was  ignorant;  and  second,  that 
at  the  time  the  deceased  was  in  obedience  to  the  orders  of  the  con- 
ductor of  the  gravel  train,  upon  which  he  was  employed  loading 
wood  upon  the  engine  of  such  train,  the  conductor  of  said  train  so 
wrongfully,  negligently,  and  in  violation  of  his  duty,  caused  such 
train  to  start  as  that  the  deceased  in  the  attempt  to  board  such 
train,  while  in  the  line  of  his  duty,  and  without  his  fault,  was  killed. 

Unless  the  plaintiff  by  the  evidence  in  the  case  has  traced  the 
death  of  the  deceased  to  the  neglect  of  the  defendant  in  one  \>r  both 
-of  these  respects,  she  cannot  recover.  The  term  negligence 
:scarcely  needs  a  definition  at  my  hands,  but  substantially,  it  means 
•carelessness.  Carelessness  implies,  of  course,  the  absence  or  omis- 
sion of  care.  The  negligence  which  creates  a  liability  for  an  in- 
jury caused  thereby,  and  which  must  be  shown  to  charge  the 
defendant  in  this  action,  is  the  absence  or  omission  of  ordinary 
care.  Now,  ordinary  care,  as  you  are  to  consider  that  term  in  this 
case,  is  that  degree  of  care  which  persons  of  ordinary  care  and 
prudence  are  accustomed  to  use  and  employ  under  the  same  or 
similar  circumstances,  in  order  to  conduct  the  enterprise  in  which 
they  are  engaged,  to  a  safe  and  successful  termination,  having 
due  regard  to  the  rights  of  others  and  the  object  to  be  accom- 
plished. It  is,  in  fact,  such  care  as  ordinarily  careful  and  prudent 
persons  are  accustomed  to  exercise  under  the  peculiar  circumstances 
of  each  case.  If  called  into  exercise  under  circumstances  of  pecu- 
liar peril,  a  greater  amount  of  care  is  required  than  where  the  cir- 
cumstances are  less  perilous. 

Now,  il  the  defendant,  by  the  omission  of  such  care  as  I  have 
defined  to  you,  produced  the  death  of  the  deceased  without  fault  or 
neglect  on  his  part,  the  plaintiff  is  entitled  to  your  verdict. 

When  the  deceased  engaged  in  the  service  of  the  defendant 
and  while  so  engaged,  as  an  implied  part  of  the  contract  and  terms 
of  service  he  took  upon  himself,  as  between  himself  and  the  com- 
pany, the  natural  and  ordinary  risks  and  perils  incident  to  such  em- 
ployment; but  the  company  was  under  an  implied  contract  with  the 
deceased  to  adopt  and  maintain  suitable  machinery  and  means  with 
which  to  carry  on  the  business  in  which  the  services  of  the  de- 
ceased were  required  as  well  as  to  see  to  it  that  such  skill  and 
knowledge  were  exercised  by  the  defendant's  servants  in  charge  of 
such  machinery,  as  were  adequate  to  its  safe  and  secure  operation; 
and  it  was  the  duty  of  the  defendant  by  its  servants  superior  in  au- 
thority to  the  deceased,  to  advise  him  of  all  peculiar  risks  or  dan- 
gers, not  obvious  or  apparent  to  one  of  ordinary  care  and  caution, 
which  attend  or  incident  to  the  service  of  the  deceased  which  the 
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defendant  had  or  ought  to  have  had  knowledge  of;  and  if  the  com- 
pany failed  in  the  performance  of  this  duty  and  by  reason  thereof 
the  deceased  was  killed  while  in  the  exercise  of  his  duty  and  in  the 
use  of  due  care,  the  defendant  is  liable. 

As  I  have  already  advised  you,  the  plaintiff  is  seeking  to  re- 
cover against  the  defendant  upon  the  grounds  of  the  defendant's 
negligence.  It  is  not  enough  that  negligence  be  shpwn  on  the  part 
of  the  defendant,  unless  it  also  appear  that  the  deceased  did  not  by 
his  own  negligence  contribute  to  his  death;  for  if  it  appear  by  the 
evidence  that  the  deceased  by  his  own  negligence  contributed  at  all 
to  his  own  death,  although  you  should  find  the  defendant  guilty  of 
ordinary  negligence,  -that  is,  of  the  omission  of  ordinary  care  and 
prudence,  the  plaintiff  is  not  entitled  to  recover  against  the  defend- 
ant. Such  negligence  on  the  part  of  the  deceased  would  be  what 
the  law  terms  contributory  negligence  which  would  be  fatal  to  the 
plaintiff's  recovery.  And  here  I  am  asked  +o  give  a  reason  for  the 
law.  My  province  is  to  give  the  law  in  charge  to  you  ordinarily 
and  not  the  reasons.  There  is  a  very  good  reason  for  this  law  and 
I  will  give  it  to  you  because  I  am  requested  to:  The  law  will  not 
apportion  damages  between  parties  where  one  by  his  own  wrong  has 
contributed  to  his  loss,  although  the  other  by  his  fault  has  in  some 
part  caused  the  injury..  The  liability  of  the  company  was  condi- 
tioned upon  the  exercise  of  reasonable  and  proper  care  upon  the  part 
of  the  plaintiff's  intestate. 

Gentlemen,  whenever  I  speak  of  the  defendant,  its  acts  and 
conduct,  I  allude  to  it,  of  course,  as  it  acts  and  speaks  by  its  agents 
and  servants. 

The  defendant  is  a  corporation,  an  invisible,  intangible  being, 
having  no  existence  as  a  substantial  thing  except  in  the  imagina- 
tions of  men  and  in  contemplation  of  law.  It  acts  and  can  act  only 
by  its  agents,  officers  and  servants;  so  whenever  a  servant  of  the 
company  is  acting  in  the  line  of  his  service  there  is  the  company, 
in  his  person,  doing  the  things  which  the  servant  is  doing,  so  that 
the  negligence  or  diligence  of  its  servants  is  the  negligence  or  dili- 
gence of  the  company,  the  defendant. 

In  determining  the  question  of  the  negligence  of  the  defendant 
or  of  the  deceased  or  of  both,  you  will  take  into  account  all  the 
circumstances  surrounding  the  transactions  at  the  time  of  the  death 
complained  of — whether  the  starting  of  that  train  was  attended  by 
such  usual  and  ordinary  circumstances  as  the  deceased  was  bound, 
in  the  use  of  ordinary  care,  to  know  and  provide  against,  or 
whether  the  circumstances  were  extraordinary  and  the  dangers  un- 
usual. If  the  death  of  the  deceased  resulted  from  such  risk,  dan- 
gers and  exposure  as  were  usual  and  ordinarily  incident  to  his  ser- 
vice, and  he  voluntarily  encountered  such  risks,  danger  and  ex- 
posure he  incurred  for  himself  the  penalty  of  his  negligence  or 
hardihood  and  he  has  paid  that  penalty  with  his  life,  and  the  law 
is  powerless  to  administer  redress. 

If  it  be  true  that  there  is  a  speed  which  a  gravel  train  may  at- 
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tain  when  it  is  no  longer  safe  for  the  workman  to  attempt  to  get 
onto  the  train  then  it  is  for  the  jury  to  ascertain  from  the  testimony 
what  that  speed  is,  and  if  you  find  from  the  evidence  that  the  plain- 
tiff's intestate  attempted  to  get  onto  that  train  while  in  motion, 
after  it  had  attained  that  degree  of  speed,  then  that  would  be  neg- 
ligence on  his  part  that  would  preclude  his  recovery,  and  the  order 
of  the  conductor  given  before  the  train  started  for  all  to  get  aboard, 
will  not  authorize  or  excuse  that  kind  of  negligence  Qn  his  part. 
qo7  *If  the  jury  find  from  the  testimony,  that  the  negligence 

of  the  engineer,  Watson,  in  starting  the  train  with  an  unusual 
force  of  steam  caused  the  injury  of  the  plaintiff's  intestate,  then 
that  is  the  negligence  of  a  fellow  servant,  and  the  plaintiff's  intes- 
tate in  entering  into  the  employ  of  the  company  took  upon  himself 
the  hazard  from  the  consequence  of  any  negligence  of  that  kind, 
and  for  that  the  company  is  not  responsible  to  his  administratrix. 

If,  however,  you  find  the  conductor  to  be  guilty  of  negligence 
which  contributed  to  the  death  of  the  deceased  you  are  not  called 
upon  to  acquit  the  defendant,  for  the  reason  simply  that  the  engi- 
neer contributed  by  his  negligence  to  such  death  in  starting  such 
train. 

If  the  attempt  of  the  deceased  to  board  that  train  under  the 
then  existing  circumstances  was  attended  with  such  danger  to  his 
life  or  limbs  as  was  obvious  to  a  person  of  ordinary  caution  and 
prudence,  it  is  not  enough  to  charge  the  defendant  with  his  death 
to  say  that  his  conductor  ordered  him  to  board  the  train  notwith- 
standing the  danger.  The  conductor,  although  superior  in  author- 
ity to  the  deceased,  had  no  authority  to  order  the  deceased  to  com- 
mit an  act  the  doing  of  which  would  obviously,  naturally  or  neces- 
sarily be  attended  with  danger  to  life  or  limbs;  and  obedience  to 
such  order  by  the  deceased  under  such  circumstances  would  be 
such  negligence  as  would  defeat  the  plaintiff's  recovery;  yet  the 
fact  of  such  order  or  command  is  properly  addressed  to  your  con- 
sideration in  determining  the  degree  of  care  or  intelligence  which 
characterized  the  conduct  of  the  deceased  at  the  time  of  the  injury 
complained  of,  and  as  one  of  the  circumstances  surrounding  the 
transaction  or  throwing  light  upon  it. 

Now,  "gentlemen,  if,  after  a  full  consideration  of  all  the  facts 
and  circumstances  in  this  case,  you  find  that  the  plaintiff  has 
failed  to  sustain  the  averments  .of  the  petition  by  a  fair  prepon- 
derance of  the  evidence  in  the  case,  you  will  find  the  defendant  not 
guilty.  If,  however,  after  a  full,  fair  and  impartial  consideration 
of  the  case,  with  an  honest  purpose  to  ascertain  and  declare  the 
truth,  without  sympathy  on  the  one  hand  or  prejudice  on  the 
other,  you  find  the  fair  preponderance  of  the  evidence  to  be  with 
the  plaintiff,  you  will,  by  your  verdict,  find  for  the  plaintiff,  and 
assess  the  damages  which  you  find  her  to  be  entitled  to  recover  by 
the  following  rules: 

This  action  is  for  the  benefit  of  the  widow  of  the  deceased, 
and  for  her    exclusive  benefit,  and  you  will  give  such  damages  as 
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you  will  deem  fair  and  just  with  reference  solely  to  the  pecuniary 
injury  resulting  from  such  death  to  the  widow  of  the  deceased. 
The  law  restricts  the  damages  recoverable  in  such  action  as  this  to 
an  amount  which  will  fairly  compensate  the  widow  for  her  loss  in  a 
strictly  pecuniary  sense  by  the  death  of  the  deceased;  or,  in  other 
words,  that  nothing  can  be  allowed  for  in  damages,  which  has  not 
a  definite  pecuniary  value.  The  sufferings  of  the  deceased  person 
from  the  injury  cannot  be  taken  into  account;  nor  can  you  take 
into  account  the  grief  and  distress  of  his  widow,  nor  yet  her  loss  of 
his  society,  except  so  far  as  that  implies  the  loss  of  valuable  ser- 
vice. You  may  take  into  account  any  reasonable  expectation 
which  the  widow  of  the  deceased  had  of  a  pecuniary  advantage 
from  the  continuance  of  his  life,  such  as  his  legal  obligation  to  pro- 
vide a  maintenance  and  support  for  her.  You  may  take  into  ac- 
count also  the  probable  continuance  of  his  life  and  consequent  prob- 
able duration  of  such  pecuniary  advantage  to  her.  You  are  not  con- 
fined to  a  cold-blooded,  mathematical  calculation  of  the  injury  sus- 
tained by  the  widow  from  the  death  of  the  husband.  You  are  to  give 
what  you  deem  to  be  a  fair  and  just  compensation  having  reference 
to  the  pecuniary  loss  resulting  from  his  death,  to  his  age,  his  abil- 
ity, and  his  disposition  to  support  her  for  whose  benefit  this  action 
is  prosecuted. 

Now,  gentlemen,  this  is  what  I  had  intended  to  say  when  I 
began  the  preparation  of  my  instructions  to  you.  At  one  time  I 
had  thought  to  allude  to  another  subject.  Then  I  had  determined 
in  my  mind  to  withhold  any  such  view.  But,  in  view  of  much 
that  has  been  said  in  argument  in  this  case,  I  bow  to  the  impulse 
cf  the  mcment  and  remind  ycu  that,  upcn  being  impaneled  for  the 
trial  of  this  case,  you  took  an  oath  that  you  would  well  and  truly 
try  the  issues  joined  between  the  parties  and  render  a  true  verdict 
according  to  the  evidence  in  the  case.  Now,  the  sanction  of  that 
oath  must  preside  over  your  deliberations  in  your  jury  room,  and  by 
it  you  must  deliver  your  verdict.  It  appears  that  one  party  to  this 
case  is  poor,  and  the  other  is  a  corporation,  and  it  is  said,  rich  and 
powerful.  Now,  it  is  the  pride  and  boast  of  our  law  that  all  parties 
are  equal  before  it;  and  speaking  for  myself,  I  would  be  ashamed 
to  preside  in  a  court  where  the  rights  of  parties,  no  matter  what 
their  position  or  condition  might  be,  were  the  mere  toys  or  play- 
things of  the  caprice,  the  prejudice  or  the  passions  of  judge  or  jury 
sworn  to  a  just  administration  of  the  law.  So  I  do  not  expect, 
gentlemen,  that  the  verdict  delivered  in  this  case  is  to  reflect  simply 
your  prejudice  or  passion.  Nor  are  you  to  yield  to  another  senti- 
ment, as  weak  and  as  dangerous  as  that  of  prejudice,  and  withhold 
a  verdict  from  this  plaintiff  to  which  you  believe  her  justly  entitled, 
because  of  a  cowardly  fear  that  some  lunatic  may  say  that  your 
verdict  was  extorted  from  your  sympathies  or  born  of  your  preju- 
dices rather  than  an  expression  of  your  honest  judgment.  In  fact, 
you  are  to  exclude  utterly  from  your  consideration,  all  outside  mat- 
ters, and  test  the  case  by  its  own  merits — utterly  exclude  all  feel- 
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ing  of  sympathy  for  this  plaintiff  or  prejudice  against  the  defend- 
ant, and  say  what  are  the  cold  facts  of  this  case.  Determine  it  by 
your  verdict  as  if  it  were  a  case  between  two  of  your  neighbors 
who  stood  in  all  things  equal  before  yotl.  There  is  no  other  way 
in  which  you  can  respond  to  that  oath  to  well  and  truly 'try  this 
case  and  deliver  a  true  verdict  according  to  the  evidence. 

Now,  when  you  retire  to  your  jury  room,  you  will  appoint  one 
of  your  number  foreman,  and  when  you  have  determined  the  issues 
in  this  case,  if  you  find  for  the  plaintiff,  you  will  say  so  by  your 
verdict,  and  in  that  insert  the  amount  to  which  you  find  her  fairly 
entitled.  If  you  find  the  plaintiff  has  failed  to  maintain  the  issue 
on  her  part  by  a  fair  preponderance  of  the  evidence  in  the  case, 
say  by  your  verdict  you  find  the  defendant  not  guilty.  In  either 
case  your  foreman  will  sign  the  verdict. 

Mr.  Scribner:  There  is  one  thing — I  am  not  sure  whether  it 
was  stated  in  the  connection  I  desire  it;  I  think  it  was  not — it  is, 
that  in  considering  the  question  of  contributory  negligence,  the 
jury  are  to  consider  the  circumstances  under  which  the  deceased 
was  placed,  and  also  the  usual  custom  and  habit  of  men  in  similar 
employment  under  like  circumstances. 

The  Court:  I  have  given  that  in  a  general  proposition  as  to 
what  is  negligence  and  ordinary  care — perhaps  not  in  that  connec- 
tion— involving  the  question  of  contributory  negligence. 

In  determining  the  question  of  negligence  of  the  defendant  or 
of  the  deceased,  or  both,  you  will  take  into  account  all  the  circum- 
stances surrounding  the  transaction  at  the  time  of  the  death  com- 
plained of-— whether  the  starting  of  that  train  was  attended  by  such 
usual  and  oruinary  circumstances  as  the  deceased  was  bound,  in 
308  use  *°*  on*inary  care>  to  kn°w  and  provide  against,  or  whether 
the  circumstances  were  extraordinary,  dangerous  and  unusual. 
You  are  to  consider  the  nature  of  the  employment  of  the  deceased, 
the  nature  of  the  duties  required  of  him,  the  degree  of  intelligence 
which  he  possessed,  and  he  is  chargeable  with  that  degree  of  intel- 
ligence which  fits  him  reasonably  for  that  service. 

Mr.  Goodwin:     And  reasonably  to  take  care  of  himself. 

The  Court :  In  determining  whether  deceased  was  guilty  of  neg- 
ligence which  contributed  to  his  death,  you  are  to  put  yourselves  as 
nearly  as  possible  in  his  place  and  determine  from  all  the  circum- 
stances surrounding  him  at  the  time  whether  he  was  in  the  exercise 
of  that  ordinary  care  which  the  law  required  of  him, because  that  is  all 
the  law  did  require  of  him  —ordinary  care  in  view  of  all  the  cir- 
cumstances by  which  he  was  surrounded,  and  in  the  light  of  those* 
determine  the  question. 

W.  C.  Kelly  and  Chas.  H.  Scribner  for  plaintiff;  Amos  Hill 
and  Homer  B.  Goodwin   for  defendant. 
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John  Jacob  Zeller  v.  John  Marquardt  et  al. 

A  person  in  possession  under  a  contract  of  purchase  is  not  bound  to  take 
notice  of  a  mortgage  which  was  given  and  placed  on  record  after  execu- 
tion of  the*  contract  of  purchase. 

CADWELL,  J. 

There  are  two  demurrers  in  this  case;  one  by  the  Society  for 
SaVings,  a  defendant,  to  the  answer  of  the  defendant  Baining  to  the 
cross-petition  of  the  Loan  Association ;  the  other  by  the  plaintiff  to 
the  amended  answer  of  John  Baining. 

The  petition  was  filed  by  John  Jacob  Zeller  against  John  Mar- 
quardt, his  wife,  the  Society  for  Savings,  the  People's  Savings  and 
Loan  Association,  etc.  The  petition  sets  forth  that  on  the  10th  day  of 
June,  1872,  Marquardt  executed  a  note  to  the  plaintiff  for  $1,100, 
and  also  executed  a  mortgage  to  secure  the  payment  of 
that  note.  The  cross- petition  of  the  Loan  Association  sets  forth 
that  on  the  23d  day  of  May,  1872,  Marquardt  executed  his  note  to 
the  People's  Savings  and  Loan  Association  for  $1,600,  and  exe- 
cuted a  mortgage  at  the  same  time,  upon  the  same  premises,  to 
secure  the  payment  of  that  note. 

Baining,  in  his  answer  to  the  cross- petition  of  the  Loan  Asso- 
ciation, and  also  in  his  answer  to  the  plaintiff's  petition  sets  forth 
that  on  the  1st  day  of  May,  1872,  prior  to  the  time  of  the  execution 
of  either  of  the  notes  and  mortgages  set  forth  in  the  plaintiff's 
petition  or  in  the  cress-petition  and  answer  of  the 
Loan  Association,  he  purchased  cf  John  Marquardt  the 
premises  in  controversy,  under  a  written  contract,  by 
which  he  was  to  pay  $500  cash  in  hand  and  the  balance  in 
installments  of  $1,125  each,  from  the  1st  day  of  May,  1872,  until 
the  whole  amount  $5,000,  was  paid;  that  he  immediately  took  pos- 
session of  the  premises,  and  has  remained  in  possession  ever  since, 
and  that  when  these  several  payments  became  due,  he  paid  them, 
by  an  arrangement  between  himself  and  Marquardt,  in  work  and 
labor;  that  he  had  paid  in  full  for  the  premises  without  any  knowl- 
edge whatever  of  these  mortgages,  and  he  avers  that  the  plaintiff 
as  well  as  the  Society  for  Savings,  knew  that  he  was  in  possession 
and  occupancy  of  the  premises.  He  says  that  after  he  had  paid  in 
full,  he  demanded  a  conveyance  of  the  premises  from  Marquardt, 
and  tendered  him  a  deed  properly  filled  out  for  him  to  execute,  so 
as  to  convey  the  premises  in  accordance  with  the  terms  of  the  writ- 
ten contract  of  purchase. 

This  presents  a  question  which  to  me,  so  far  as  my  recollec- 
tion serves  me,  is  new.  But  the  same  question  was  presented  upon 
a  demurrer  at  a  former  term  of  this  court  to  Judge  Hamilton,  and 
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he  sustained  the  demurrer,  holding  that  the  person  in  possession 
under  a  contract  of  purchase,  was  bound  to  take  notice  of  a  mort- 
gage which  was  given  and  placed  on  record  after  the  execution  of 
the  contract  of  purchase.  Judge  Hamilton  says,  however,  that  he 
made  no  particular  examination  of  the  authorities  upon  this  ques- 
tion. It  was  substantially  ah  ex  parte  controversy  over  the  demurrer. 

Afterwards  the  question  arose  in  another  case,  when  Judge 
Barber  was  holding  the  motion  and  demurrer  docket,  and  he,  after 
a  full  consideration  of  all  the  authorities,  and  consultation,  per- 
haps, with  one  other  judge  of  this  court,  decided  the  other  way, 
and  held  that  the  demurrer  was  not  well  taken,  but  that  the  party 
3 . 3  holding  *the  mortgage  was  under  obligation  to  give  to  the  pur- 
chaser under  the  contract,  and  who  was  in  actual  possession, 
notice  of  his  claim  as  a  mortgagee,  and  that  the  purchaser,  having 
paid  without  notice  in  fact  of  the  mortgage,  was  entitled  to  be  pro- 
tected. 

Afterwards  the  question  came  up  again  in  this  very  case  before 
Judge  Hamilton,  and  he  examined  into  it  more  fully.  He  did  not 
pass  upon  these  demurrers  now  before  me;  but  he  says  the  more  he 
has  examined  the  question,  the  more  he  is  satisfied  he  was  right  in 
the  first  place;  and  Judge  Barber  is  satisfied  he  was  right.  After 
consultation  with  ihem  and  with  one  other  judge  of  the  court,  we 
have  come  to  this  conclusion:  that  it  makes  very  little  difference 
which  way  these  demurrers  are  decided;  but,  as  Judge  Barber's 
decision  is  the  latest  one  on  the  subject,  we  conclude  to  follow 
that.  The  case  will  go  to  the  district  court,  and  probably  to  the 
supreme  court,  before  the  question  is  determined.  But  we  leave 
the  matter  standing  in  that  way,  overruling  the  demurrers.  It  is 
a  question,  upon  which  judges  are  not  all  agreed,  evidently. 


COVENANTS  OF  TITLE. 

[Cuyahoga  Common  Pleas.  November  Term,  1878.] 

Albert  W.  Eckhardt  v.  William  Neracher. 

In  an  action  foi  a  breach  of  warranty  of  land  sold  by  defendant  to  plaintiff,  to 
which  defendant  answers,  setting  up  no  defense  whatever,  no  counter- 
claim, no  set-off,  such  answer  is  of  no  avail  and  a  demurrer  thereto  will 
be  sustained. 

Plaintiff  purchased  of  defendant  a  certain  lot  of  land  for 
$2,400  agreeing,  as  part  of  the  purchase  price,  to  pay  a  mortgage 
of  $400  which  existed  upon  the  lot,  and  received  from  the  defend- 
ant a  deed  of  general  warranty,  containing  a  covenant  that  the  land 
was  free  from  all  incumbrance,  whereas,  in  truth,  there  was  another 
mortgage  upon  it  to  the  extent  of  $2,000,  which  was  a  valid  and 
subsisting  lien  at  the  time  of  the  execution  of  the  deed.  This  lat- 
ter mortgage  was  foreclosed  and  the  property  sold. 
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Defendant  admits  the  execution  of  the  deed,  that  it  contained 
this  covenant  against  incumbrance,  that  the  covenant  was  broken, 
that  the  $2,000  mortgage  was  a  subsisting  lien  upon  the  land,  and 
that  that  mortgage  had  been  foreclosed  and  the  land  sold.     He  fur- 
ther says  that  this  mortgage  covered  also  another  lot  of  land,  and* 
that  plaintiff  set  up  in  that  foreclosure  suit,  this  mortgage  of  $400, 
and  that  he  allowed  the  land  to  be  sold,  procuring  another  man  to 
bid  in  both  lots  at  a  very  cheap  rate,  and  then  had  the  deed  made 
back  to  him — he  was  never,  in  fact,  turned  out  of  possession. 
The  court,  (Caldwell,  J.,)  in  deciding  the  case,  said: 
This  answer  is  put  to  a  very  poor  purpose.     It  sets  up  no  de- 
fense whatever,  no  counterclaim,  no  set-off — in  fact,  it  has  not  the 
semblance  of  an  answer,  except  in  so  far  as  it  says  it  is  an  answer 
— a  fiat   answer,  I  suppose,  which  this  court  does  not  recognize. 
The  demurrer  is  sustained. 


VENDOR  AND  PURCHASER. 

[Cuyahoga  Common  Pleas,  November  Term,  1 878.] 

t  The  Missouri  River,  Ft.  Scott  &  Gulf  R.  R.  Co.  v.  Zenas 

King. 

1.  In  order  to  make  a  good  plea  of  the  statute   of  limitations  of  a   foreign 

state,  the  statute  itself  should  be  set  forth,  so  as  to  e liable  the  court  to 
determine  whether  the  allegations  of  the  answer  or  plea  are  borne  out  by 
the  language  of  the  statute  itself. 

2.  A  provision  in  a  contract  for  the  sale  of  lands  which  provides  that  the  con- 

tract shall  become  null  and  void  on  default  of  installments  of  payment 
or  other  conditions  is  not  exclusive  and  does  not  prevent  judgment  being 
taken  for  overdue  installments. 

Caldwell,  J. 

This  suit  is  brought  to  recover  installments  due  upon  a  large 
number  of  land  contracts.  The  petition  states  that  the  plaintiff 
agreed  to  sell  several  parcels  of  land,  amounting  to  a  great  many 
thousand  acres,  and  that  the  defendant  agreed  to  pay  certain  prices 
in  installments. 

The  first  defense  is  in  this  form:  "That  the  said  contracts, 
each  and  all,  mentioned  in  the  petition,  relate  to  lands  situated  in 
the  state  of  Kansas,  were  made,  executed  and  delivered  in  the  state 
of  Kansas,  and  were  to  be  performed  there;  that  by  the  statute 
laws  of  Kansas,  actions,  upon  contracts  of  the  nature  of  the  con- 
tracts set  up  in  the  petition  herein  can  only  be  brought  within  the 
period  of  five  years  after  the  cause  of  action  shall  have  accrued; 
that  the  several  amounts  due  upon  each  and  all  of  said  contracts 
were  payable  in  installments,  as  appears  by  the  exhibits  to  said 
petition,  and  that  more  than  five  years  had  elapsed  at  the  date  of 
the  filing  of  the  petition  herein,  since  the  causes  of  action  accrued 

t  Affirmed  by  the  District  Court,  6  Bull.,  213. 
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upon  each  and  every  installment  due  and  payable  on  said  contracts 
except  the  last  installment  in  and  upon  each  contract;  wherefore 
defendant  says  that  plaintiff's  right  of  action  and  recover}-  on  each 
and  every  of  said  contracts,  except  as  to  the  last  installment  due 
on  each,  is  barred,  and  no  action  can  be  maintained  thereon.' ' 

A  demurrer  is  interposed  to  this  defense.  We  think  the  de- 
murrer is  well  taken.  We  are  of  opinion  that  the  same  rule  prevails 
now  that  prevailed  upon  the  adoption  of  the  code:  That  in  order 
to  make  a  good  plea  of  the  statute  of  limitations  of  a  foreign  state, 
the  statute  itself  should  be  set  forth.  Such  is  a  decision  in 
Wright's  Reports;  and,  so  far  as  we  know  or  can  ascertain,  it  has 
always  been  followed  in  this  state.  We  believe  that  there  has  been 
a  case  decided,  which  is  not  yet  reported,  which  covers  the  same 
question;  that  a  plea  of  the  statute  of  limitations  of  a  foreign  state 
must  fully  set  forth  the. statute  so  as  to  enable  the  court  to  deter- 
mine whether  the  allegations  of  the  answer  or  plea  are  borne  out 
by  the  language  of  the  statute  itself. 

But  there  is  another  fatal  defect  to  this  defense:  There  is  noth- 
ing to  show  that  the  defendant  was  a  resident  of  Kansas.  The 
statute  of  limitations  provides:  * 'Where  the  cause  of  action  has 
arisen  in  another  state  or  country  between  nonresidents  of  this 
state,'  and  by  the  laws  of  the  state  or  country  where  the  cause  of 
action  arose,  an  action  cannot  be  maintained  thereon  by  reason  of 
lapse  of  time,  no  action  can  be  maintained  thereon  in  this  state.1  * 

Now,  it  is  not  shown  in  this  answer  that  King  was  a  nonresi- 
dent of  this  state  at  the  time  that  the  causes  of  action  arose.  We 
think  that  is  a  fatal  defect. 

The  second  defense  is:  "By  the  express  terms  of  each  and 
every  of  said  contracts  it  is  provided  that  in  case  the  second  party 
(the  defendant  herein)  shall  fail  to  make  the  payments  aforesaid 
and  each  of  them  punctually  and  upon  the  strict  terms  and  times 
above  limited,  and  likewise  to  perform  and  complete  all  and  each 
of  his  agreements  and  stipulations  aforesaid,  strictly  and  literally, 
without  any  failure  or  default,  then  this  contract,  so  far  as  it  may 
bind  said  first  party  (the  plaintiff  herein)  shall  become  utterly  null 
and  void,  but  the  rights  and  interests  hereby  created  or  then  exist- 
ing in  favor  of  the  second  party  or  derived  from  him  shall  utterly 
cease  and  determine,  and  the  right  of  possession,  and  all  equitable 
and  legal  interest  in  the  premises  hereby  contracted,  shall  revert  to 
and  revest  in  said  first  party  without  any  declaration  of  forfeiture 
or  act  of  re-entry  or  any  other  act  of  said  first  party  to  be  per- 
formed, and  without  any  right  of  said  second  party  of  reclamation 
or  compensation  for  moneys  paid  or  service  performed  as  absolutely, 
fully  and  perfectly  as  if  this  contract  had  never  been  made." 

The  pleader  then  goes  on  to  say  "that  said  forfeiture  was  and 
is  absolute  and  unconditional  and  is  not  optional  with  the  plaintiff, 
but  was  and  is  intended  as  therein  expressed  as  a  penalty  for  the 
non-fulfillment  of  said  contract  on  the  part  of  the  defendant  and  the 
forfeiture  by  the  defendant  of  the  payments  already  made  revests 
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the  complete  ownership  of  said  premises  in  the  plaintiff  and  is  and 
was  intended  to  be  a  full  discharge  and  satisfaction  of  said  con- 
tracts and  all  liabilities  and  obligations  thereunder;  wherefore  the 
defendant  says  the  plaintiff  ought  not  to  maintain  his  action.' ' 

We  do  not  think  that  those  allegations  contained  in  this  de- 
fense following  *the  quotation  from  the  contracts  is  borne  3|- 
out  by  the  terms  of  the  contracts.  We  think,  from  anything 
we  can  discover  in  the  part  of  the  contract  cited  and  made  a  part  of 
this  defense,  that  there  is  nothing  more  than  an  ordinary  contract; 
that,  notwithstanding  the  allegation,  it  would  still  be  at  the  option 
of  the  plaintiff  whether  it  could  release  the  defendant  or  not.  It 
does  not  necessarily  follow  from  the  fact  that  the  defendant  has 
forfeited  all  his  rights  under  the  contracts,  that  the  plaintiff  is  also 
barred  of  all  rights  it  may  have  under  the  contract. 

The  demurrer  is  sustained. 


RAILROADS. 

[Cuyahoga  Common  Pleas,  May  Term,  1878.] 

William  Berchold  v.  L.  S.  &  M.  S.  and  C.  C.  C.  &  I.  Ry.  Co's. 

Where  one  railroad  runs  over  the  track  of  another,  they  are  jointly  liable  for 
an  injury  resulting  from  their  failure  to  fence  such  track,  and  it  is  neither 
misjoinder  of  action  nor  parties  to  sue  both  jointly  for  the  injury  as  a 
single  cause  of  action. 

Hamilton,  J. 

This  action  was  brought  originally  before  a  justice  of  the 
peace  and  appealed  to  this  court.  The  petition  sets  out  that  the 
Cincinnati  road  was  the  owner  of  a  certain  track  between  this  city 
and  Berea;  that  it  was  operating  the  road,  carrying  passengers  and 
freight,  and  that  the  Lake  Shore  &  Michigan  Southern  Railway 
Co.  had  the  right  to  run  its  trains  over  the  road,  so  that  there  was 
a  joint  occupancy  by  the  two  companies  in  the  running  and  man- 
agement of  this  road;  that  it  therefore  became  the  duty  of  both 
these  companies,  being  in  the  actual  occupancy  of  this  road,  to 
fence  the  tracks  in  accordance  with  the  law  of  this  state,  so  as  to 
prevent  animals  getting  upon  the  track  and  receiving  injuries. 

The  petition  states  that  the  plaintiff  was  the  owner  of  a  cer- 
tain cow,  which,  through  some  instrumentality  unknown  to  him, 
perhaps  through  the  agency  of  certain  other  parties,  to  him  un- 
known, got  out  of  his  enclosure  and  upon  the  track  of  these  rail- 
roads, without  any  fault  of  the  plaintiff,  and  was  there  killed  by  a 
passing  train  run  by  the  Lake  Shore  &  Michigan  Southern  Rail- 
way Co.,  whereby  the  plaintiff  was  damaged. 

The  plaintiff  also  avers  that  it  was  through  the  carelessness 
and  fault  of  the  Lake  Shore  &  Michigan  Southern  Railway  Com- 
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pany,  in  running  its  train,  that  the  immediate  injury'  to  the  cow  re- 
sulted, in  consequence  of  which  injury  it  was  necessary  to  kill  the 
cow. 

At  a  former  term  of  this  court,  a  motion  was  interposed  to  re- 
quire the  plaintiff  to  specifically  state  and  number  his  causes  of 
action  upon  the  ground  that  there  was  a  cause  of  action  .set  out 
against  both  of  these  defendants  as  jointly  liable  for  joint  negli- 
gence, and  also  a  cause  of  action  set  out  against  the  Michigan 
Southern  Railroad  Co.  for  its  single  negligence.  That  motion  was 
overruled. 

The  defendants  now  come  in  and  interpose  separate  demurrers. 
That  of  the  Cincinnati  road,  is,  in  substance,  that  there  is  no  cause 
of  action  set  out  in  the  petition  against  it  separately,  nor  jointly 
with  its  codefendant.  It  amounts  therefore,  to  a  general  demurrer 
upon  the  ground  that  there  is  not  a  cause  of  action  set  out  against 
the  defendant,  the  Cincinnati  road.  We  think  the  demurrer  should 
be  overruled.  We  think  it  is  plainly  averred  that  this  damage  re- 
sulted from  the  neglect  to  fence  this  road,  which  it  is«averred,  was 
its  duty  to  do. 

The  other  defendant,  the  Lake  Shore  &  Michigan  Southern 
Railway  Co.,  demurs  upon  two  grounds:  first,  that  there  is  a  defect 
of  parties  defendant.  If  there  are  too  many  defendants,  that  is  an 
objection  that  cannot  be  taken  by  demurrer.  The  second  ground  is 
a  misjoinder  of  causes  of  action.  It  is  perhaps  enough  to  say, 
that  upon  -the  motion  to  separately  state  and  number  the  causes  of 
action,  this  court  has  said  that  there  was  not  two  causes  of  action. 
We  also  think  upon  a  consideration  of  the  whole  case,  upon  the 
merits,  the  demurrer  should  be  overruled. 


MASTER  AND  SERVANT. 

[Hamilton  District  Court,  1878.] 

M.  Werk  &  Co.  v.  Adam  Armsbrust. 
For  opinion  in  this  case  see  3  B.,  866. 


315  INTEREST  AND  USURY. 

[Hamilton  District  Court,  1878.] 

W.  P.  Hulbert  v.  H.  M.  Cist,  Assignee  of  A.  Ross  et  al. 
For  opinion  in  this  case  see  3  B.,  868. 


324  *EVIDENCE— RAILROAD  SUBSCRIPTION. 

[Hamilton  District  Court,  1878.] 

Benjamin  Freeman  v.  August  Muth. 
For  opinion  in  this  case  see  3  B.,  914. 
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[Cuyahoga  Common  Pleas,  November  Term,  1878] 

Henry  Pears  v.  The  City  op  Clbveeand. 

1.  If  contractors  who  are  repairing  a  street  borrow  a  steam  roller  from  the 
city,  and  place  it  over  night  on  the  traveled  street,  the  city  is  not  liable 
if  it  frighten  a  horse,  unless  the  roller  was  calculated  to  frighten  horses 
ordinarily  s>afe,  and  that  he  was  the  servant  of  the  city,  acting  within  the 
scope  of  his  employment  in  putting  ic  in  a  place  disconnected  with  the 
work,  or  that  the  city  had  notice  of  the  nuisance  or  obstruction  and  a 
reasonable  time  to  remove  it. 

2.  If  a  horse  driven  by  its  owner  become  frightened  at  such  an  obstruction, 

and  a  person  riding  with  him  is  injured,  the  contributory  negligence  of 
such  owner  is  not  imputed  to  such  person  unless  such  owner  was  his 
agent,  or  unless  such  person  should  have  expostulated  and  got  out,  so  as 
to  avoid  the  risk 

This  action  was  brought  to  recover  for  an  injury  to  the  person 
of  the  plaintiff  occasioned  by  a  horse  taking  fright  at  a  steam  rol- 
ler at  the  time  standing  upon  one  of  the  streets  of  the  city.  The 
roller  had  been  in  use  during  the  day  by  contractors  in  repairing  a 
pavement  and  had  been  placed  upon  a  street  adjacent,  where  the 
accident  occurred,  to  remain  for  the  night.  The  roller  was  the 
property  of  the  city.  The  plaintiff  was  riding  with  a  neighbor 
who  was  the  owner  of  the  horse  and  buggy,  and  was  injured  by 
the  buggy  being  overturned,  throwing  him  upon  the  ground. 

It  was  claimed  on  behalf  of  the  plaintiff  that  the  roller  was 
an  object  calculated  to  frighten  horses  ordinarily  gentle,  a  nuisance 
and  obstruction  upon  the  street;  that  suffering  it  to  remain,  being 
in  violation  of  the  duty  imposed  by  statute,  rendered  the  city  liable. 

Charge  of  the  court. 
Hamilton,  J. 

Gentlemen  of  the  jury:  This  action  is  brought  b}r  Henry 
Pears,  plaintiff,  against  the  city  of  Cleveland,  defendant.  The 
petition  avers  that  the  defendant  is  a  municipal  corporation,  and 
that  on  or  about  the  8th  of  June,  1876,  and  prior  thereto,  there  was 
an  avenue  within  the  corporate  limits  of  said  city  known  as  Sterling 
avenue;  that  at  about  that  day  the  city  placed  an  obstruction  in 
Sterling  avenue,  which  consisted  of  a  certain  steam  roller,  that  was 
calculated  to  frighten  and  alarm  horses  ordinarily  gentle,  and  to 
interfere  thus  with  the  travel  upon  the  highway;  that  it  did,  in 
fact,  so  frighten  a  horse  and  caused  it  to  run  away  while  propelling 
a  vehicle  in  which  this  plaintiff  was  being  drawn  from  the  lower 
part  of  the  city,  perhaps  to  his  home.  It  further  avers  that  it  was 
the  duty  of  the  city  to  keep  that  street,  together  with  all  other 
streets  in  the  city,  open,  and  in  good  repair,  and  free  from  nuis- 
ance; and  it  is  averred  that  this  was  an  obstruction — a  nuisance, 
and  that  the  city  not  only  placed  it  there,  but  allowed  it  to  remain 
there,  and  by  reason  of  this  conduct  on  the  part  of  the  city  and  its 
officers,  this  horse  took  fright,  overturned  the  buggy  in  which  this 
plaintiff  was  located,  and  caused  great  injury  to  him  by  reason  of 
which  he  suffered  damage,  in  the  way  of  lost  time,  expenses  of  the 
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surgeon  in  dressing  his  wounds  and  caring  for  him,  and  in  other 
ways  to  the  extent  of  $5,500,  and  he,  therefore,  asks  damages  at 
your  hands  to  that  amount. 

The  defendant,  by  his  answer,  says  that  it  is  a  municipal  corpora- 
tion as  charged,  but  denies  the  other  averments  of  the  petition.  It 
further  says  that  if  any  damage  or  injury  has  resulted  to  this  plaintiff 
it  was  caused  by  his  own  want  of  care,  by  his  own  negligence,  and  not 
32g  from  any  negligence  or  want  of  care  on  the  part  of  *the  city. 
These,  then,  are  the  issues  that  are  presented  for  your 
consideration. 

The  statute  which  has  been  read  in  your  hearing  places  the 
streets  of  the  city  under  the  care,  supervision  and  control  of  the  city, 
and  makes  it  the  duty  of  the  city  to  keep  those  avenues,  alleys,  side- 
walks and  public  grounds  open  and  in  repair,  and  free  from  nuisance. 
The  existence  of  that  law  imposes  a  duty  upon  the  city  as  desig- 
nated there,  and  for  a  failure  to  perform  that  duty  the  city  is  liable, 
but  the  mere  existence  of  the  act  itself,  and  the  mere  existence  of 
an  obstruction  or  nuisance  is  not  alone  sufficient  to  render  the  city 
liable.  There  must,  in  my  judgment,  be  a  further  element  of  a 
failure  of  duty  after  it  has  been  brought  to  the  attention  of  the  city 
that  such,a  nuisance  exists.  That  is  the  force  of  the  statute,  so  that 
in  connection  with  this  statute  thus  defining  the  duties  of  the  city 
under  the  statute  alone,  it  would  become  necessary  that  there  be 
some  negligence.  It  is  not  every  act, or  rather  every  failure  to  act  upon 
the  part  of  the  city  under  this  statute  that  would  create  a  liability. 

An  obstruction  might  be  placed  upon  the  highway  in  the  night 
season,  without  notice  to  the  city  or*any  of  its  officials,  and  under 
such  circumstances  as  to  render  the  city  not  liable  though  an  acci- 
dent might  occur  from  it.  It  must  receive  a  reasonable  construc- 
tion. If,  for  instance,  a  third  party  places  an  obstruction  in  the 
street  in  such  a  way  as  to  make  it  a  nuisance,  and  some  one  comes 
along  and  is  injured,  unless  the  city  had  some  express  notice,  or 
unless  it  has  remained  there  such  length  of  time,  and  under  such 
circumstances  that  it  can  be  reasonably  inferred  the  city  would  be 
apprised  of  its  existence,  there  would  be  no  liability  on  the  part  of 
the  city  for  failure  to  remove  it  before  it  had  any  notification  of  its 
existence,  either  actual  or  constructive. 

But  it  is  said  that  this  roller  was  the  property  of  the  city;  that 
it  was  loaned  to  certain  parties  for  the  purpose  of  repairing  a  high- 
way, to  wit:  Euclid  avenue,  within  the  corporate  limits;  and  that 
the  parties  to  whom  it  was  thus  loaned  had  been,  the  year  before,  the 
contractors  for  repairing  that  highway  by  laying  an  asphaltum 
pavement;  that  the  pavement  from  some  cause  or  other  had  proved 
to  be  defective  in  some  portions  of  it,  and  that,  for  the  purpose  of 
repairing  that,  the  succeeding  year  after  it  had  been  laid,  having 
been  laid  in  1875,  that  the  city  loaned  these  contractors  this  roller, 
and  they  went  on  and  were  in  the  act  of  making  the  suitable  and" 
necessary  repairs  upon  that  highway  with  this  roller;  that  while 
thus  engaged  these  contractors  had  taken  it  oif  from  Euclid  avenue, 
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where  there  was  constant  and  much  travel  on  to  a  side  street,  to  wit: 
Sterling  avenue,  where  there  was  much  less  travel,  and  there  deposited 
it  for  the  night  until  they  should  again  want  to  use  it  in  the  morning. 

Now,  it  is  claimed  on  the  part  of  the  plaintiff  in  this  case,  that 
the  circumstances  thus  of  the  roller  being  there,  were  such  as  to 
make  the  leaving  of  it  there,  the  act  of  the  city,  and  altl  ough  it 
was  done  by  other  parties,  was  subtantially  done  by  the  agents  of 
the  city;  that  these  contractors,  under  the  circumstances,  were  the 
agents  or  the  servants  of  the  city;  though  it  did  not  do  it  itself,  did  it 
through  its  agents  or  servants,  and  placed  this  machine  in  the  con- 
dition in  which  it  was  found  on  Sterling  avenue  and,  therefore, 
chargeable  with  placing  it  on  Sterling  avenue.  And  in  this  con- 
nection much  has  been  said  about  the  doctrine  of  respondeat  super- 
tor,  or  in  other  words,  that  the  principal  must  respond  for  the  act 
of  his  inferior  or  of  his  agent.  In  order  to  have  this  doctrine  ap- 
ply at  all — have  any  application  in  the  case— there  must  have  ex- 
isted between  the  city  and  these  parties,  the  relation  of  master  and 
servant,  or  of  principal  and  agent,  either  by  force  of  the  facts  or 
by  the  application  of  the  law  to  the  case,  for  this  doctrine  can  not 
apply,  the  superior  being  responsible  for  the  act  of  the  inferior, 
unless  such  relations  existed  as  I  before  stated;  the  relation  cannot 
exist,  the  doctrine  cannot  be  applicable  unless  this  doctrine  of  mas- 
ter and  servant,  or  of  principal  and  agent  existed  between  the  city 
and  these  parties  who  did  the  work.  That  is  the  question  for  your 
determination  under  the  evidence.  It  is  said  the  city  cannot  relieve 
itself  from  the  responsibility  the  law  imposes  upon  it,  to  wit:  to 
take  care  of  the  streets,  to  keep  them  open  and  free  from  obstruc- 
tions. To  the  extent  that  they  are  responsible  for  any  nuisance 
and  obstruction  upon  the  highway,  within  the  limit  of  the  law 
which  I  have  heretofore  stated,  it  is  to  have  actual  or  constructive 
notices  of  the  existence  of  those  obstructions  or  nuisances,  before  a 
liability  accrues.  This  doctrine  is  correct.  It  cannot  relieve  itself, 
whatever  may  be  the  contract  between  it  and  the  contractors  in  re- 
spect to  these  existing  obstructions  and  nuisances,  but,  so  far  as 
this  doctrine  of  principal  and  agent,  master  and  servant  is  con- 
cerned, when  that  doctrine  is  to  apply,  that  relationship  must 
exist.  That  would  be  a  doctrine  which  would  be  applicable  inde- 
pendent of  any  statute;  the  other  is  by  force  of  the  statute,  to  wit: 
that  they  are  liable  if  they  do  not  keep  these  streets  free,  etc.,  from 
nuisances  and  obstruction.  I,  therefore,  say  to  you  as  the  supreme 
court  has  said  in  the  5th  of  the  Ohio  St.  Reports,  that  "The  liabil- 
ity of  one  person  for  damages  arising  from  the  negligence  or  mal- 
feasance oi  another,  on  -the  principle  of  respondeat  superior,  is  con- 
fined in  its  application  to  the  relation  of  master  and  servant,  or 
principal  and  agent,  tmd  does  not  extend  to  cases  of  independent 
.contracts  not  creating  those  relations,  and  where  the  employer  does 
not  retain  the  control  over  the  mode  and  manner  of  the  perform- 
ance of  the  work  under  the  contract. 

But  where  the  employer  retains  the  control  and  direction  over 
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the  mode  and  manner  of  doing  the  work,  and  an  injury  results 
from  the  negligence  or  misconduct  of  the  contractor  his  servant  or 
agent,  the  employer  is  placed  under  a  liability  equal  and  similar  to 
that  which  exists  in  the  ordinary  case  of  principal  and  agent.' ' 

The  city  retains  a  supervising  control  wer  the  acts  and  mode 
and  manner  of  their  doing  their  work ;  then  it  is  responsible, 
though  there  be  contractors  whc  do  the  work  and  do  the  injury; 
but  otherwise  than  that,  we  think  the  rule  applies  to  municipal  cor- 
porations, so  far  as  this  doctrine  of  respondeat  superior  is  concerned, 
in  substantially  the  same  respect  that  it  does  in  relation  to  any 
other  parties. 

This  case  from  which  I  have  quoted  from  the  supreme  court 
was  against  the  City  of  Cincinnati.  It  was  sought  to  make  the 
■city  responsible  there  for  the  act  of  a  contractor  for  having  piled  up 
a  heap  of  rubbish  and  stone  along  the  side  of  the  road;  a  heavy 
rain  having  fallen,  the  premises  of  the  plaintiff  were  flooded  and 
he  received  injury  therefrom.  And  the  supreme  court  lays  down 
this  as  the  general  doctrine  in  relation  to  municipal  corporations 
the  same  as  it  pertains  to  individuals.  Again,  if  under  all  the  facts 
and  evidence  as  it  shall  have  been  detailed  to  you,  you  find  this  re- 
lation of  servant  and  master,  principal  and  agent  existing  between 
the  parties  who  did  this  work  and  the  city  you  may  still  inquire 
whether  they  were  acting  within  the  scope  of  their  employment  in 
running  this  machine  from  the  place  where  it  was  being  used  upon 
330  Euclid  avenue  to  a  different*  place  in  the  city  and  entirely 
disconnected  with  the  work  that  was  being  done.  The  act 
complained  of  is  not  the  negligence  in  doing  the  work  itself,  but 
in  the  disposition  that  was  made  of  the  roller  after  the  work  was 
done  for  the  day  in  placing  it  somewhere  else.  Was  this  within 
the  scope  of  the  employment  that  was  authorized  or  permitted  by 
the  city?  If  so,  or  if  the  city  consented  that  it  might  be  so  placed 
— had  knowledge  of  the  fact,  if  you  find  this  relation  as  hereto- 
fore stated  as  existing — then  you  may  regard  it  as  its  act.  If 
not,  then  it  was  not  the  act  of  the  city.  But  suppose  you  shall 
find  there  was  no  such  relation  of  master  and  servant,  or  of  princi- 
pal and  agent;  and  that  you  shall  find  that  there  was  no  permis- 
sion given  by  the  city  to  place  this  roller  upon  the  street  there, 
that  it  had  not  been  done  with  its  consent  and  knowledge,  and, 
therefore,  was  not  the  act  of  the  city  in  placing  it  there,  then,  should 
the  city  be  liable  for  negligence  in  allowing  it  to  remain  there? 

Now  that  will  depend  upon  the   fact  whether  the   city,  if  you 
'shall  find  it  was  the  act  of  the  city,  placed  it  there;  then,  of  course 
they  had  knowledge  of  the  question  of  notice  is  out  of  the  case. 

But  suppose  it  to  be  the  act  of  independent  parties  without  any 
permission  or  authority  or  consent  on  the  part  of  the  city  in  plac- 
ing it  there,  is  the  city  liable  for  allowing  it  to  remain  there? 

Now,  under  the  statute  which  has  been  read  in  your  hearing, 
the  city  must  keep  the  highways  free  from  nuisance  and  obstruc- 
tion and  that  depends  upon  whether  the  city  knew  of  its  existence 
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—  has  any  sort  of  knowledge  that  it  was  to  remain  there  upon  Ster- 
ling avenue  over  night.  It  is  said  to  have  been  placed  there  after 
the  conclusion  of  the  day's  work.  The  accident  happened  about 
half  past  six  in  the  evening.  If  the  work  was  concluded  at  six 
o'clock,  it  had  remained  there  a  half  hour.  Now  did  the  city  have 
any  notice  that  it  was  there;  and  if  it  had  did  a  reasonable  time 
elapse  for  the  city  to  remove  it?  If  you  answer  all  these  questions 
in  the  affirmative,  and  that  the  city  was  negligent  in  leaving  it 
there,  then  the  city  would  be  liable,  if  not,  the  city  was  not  liable. 

Again:  If  you  shall  find  all  these  things  in  favor  of  the  plain- 
tiff or  any  ol  them  so  as  to  render  the  city  liable  under  the  rules 
I  have  given  you,  it  must  further  appear  in  evidence  before  you 
that  notwithstanding  you  may  find  that  the  city  was  negligent  in 
thus  keeping  this  machine  there — of  course,  I  assume  in  these 
remarks  that  you  must  first  find  that  this  machine  was  an  instru- 
ment that  was  calculated  to  frighten  horses  that  were  ordinarily 
safe.  I  say  if  you  shall  so  find  that  it  was  such  an  instrument, 
and  the  city  was  negligent  in  allowing  it  to  remain  there,  then  it 
must  further  appear  to  your  satisfaction  that  this  plaintiff  was  not 
also  guilty  of  negligence,  contributing  in  some  sense  to  this  acci- 
dent, some  cause  or  connection  being  between  the  accident  and  his 
own  negligence. 

If  you  shall  find  affirmatively  that  he  was  not  negligent,  then 
that  must  appear  to  you  from  all  the  evidence  in  the  case,  was  guilty 
of  no  negligence  contributing  to  this  accident  in  any  way,  either 
in  a  large  or  small  degree,  then  he  may  recover.  But,  if  you  shall 
find  that  there  was  contributory  negligence  on  the  part  of  plaintiff 
there  can  be  no  recovery,  notwithstanding  there  was  negligence  on 
the  part  of  the  defendant.  Now,  what  are  the  facts  relative  to  this 
case?  It  is  said  that  this  machine  was  placed  there  when  it  was 
yet  broad  daylight;  that  when  he  came  in  view  of  it — a  hundred 
or  a  hundred  and  fifty  feet  at  least  before  he  reached  it — that  he 
was  apprised  of  the  character  of  the  machine.  It  is  further  claimed 
that  he  actually  saw  at  the  time  just  prior  to  the  accident  that  oc- 
curred to  him,  a  team  driven  by,  so  that  he  was  apprised, cf  its 
presence  and  of  its  character;  and  it  is  said  that  in  view  of  all  those 
facts  that  there  was  negligence  on  his  part. 

Now,  I  may  say  to  you  in  respect  to  that,  that  the  plaintiff  in 
this  case  was  a  passenger,  as  it  were,  with  another  party  with. 
whom  he  was  riding  from  his  work  home,  which,  it  is  said,  he  had 
been  in  the  habit  of  doing. 

Now,  if  he  was  a  mere  passenger,  the  negligence  of  Mr.  Dow 
cannot  be  attributed  to  him;  in  other  words,  if  there  was  negligence  4 
on  the  part  of  Dow,  and  negligence  on  the  part  of  city  and  no 
negligence  on  the  part  of  the  plaintiff;  if  it  was  the  work  jointly  of 
the  negligence  of  Dow  and  the  city,  there  may  be  a  recovery 
against  the  city,  or  there  might  be  recovery  against  Dow. 

But  what  was  the  nature  of  this  transaction?  Was  Dow  in 
any  sense  the  agent  of  this  party?     Were  they  cooperating  there  in. 
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what  they  did?  Was  there  any  caU  for  this  plaintiff  to  take  action? 
When  injury  was  impending  should  he  have  expostulated  in  pass- 
ing? Should  he  have  got  out  of  the  buggy  and  not  undertaken  the 
risk  himself  r  I  only  speak  of  this  relation  of  Dow  to  explain  the 
application  of  the  law  to  the  negligence  of  Dow  and  of  this  plain- 
tiff, and  can  say  to  you  that  if  there  was  contributory  negligence 
on  the  part  of  the  plaintiff,  he  cannot  recover.  This  is  a  question 
of  fact  for  your  determination  from  all  the  evidence  in  the  case. 

In  this,  as  in  any  other  case,  the  burden  of  proof  is  upon  the 
plaintiff,  to  make  out  his  case  by  a  fair  preponderance  of  the  evi- 
dence; if  he  shall  fail  to  satisfy  you  of  the  truth  of  his  allega- 
tions, then  it  will  be  your  duty  to  return  a  verdict  for  the  defend- 
ant. If  he  shall  satisfy  you  of  the  truth  of  them  by  a  fair  prepon- 
derance of  the  evidence,  under  the  rules  of  law  which  I  have  given 
to  you,  it  will  be  your  duty  to  return  a  verdict  for  the  plaintiff, 
giving  him  such  damages  as  will,  in  short,  make  him  whole.  In 
estimating  that,  you  will  consider  the  loss  of  time,  the  injury 
which  he  sustained,  the  surgeon'^  bill,  together  with  all  the  ex- 
penses connected  with  it  as  detailed  in  the  evidence. 

Breckenridge  &  Hester  for  plaintiff;  Heisley,  Way  &  Wallace 
for  defendant. 
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[Cuyahoga  Common  Pleas,  November  Term,  1878.] 

Elias  Simms  v.  James  W.  Field  et  al. 

An  answer  of  the  last  endorser  stating  that  he  endorsed  for  the  accommoda- 
tion of  the  plaintiff  and  a  prior  endorser,  to  enable  them  to  take  up  a 
prior  note,  and  that  the  prior  endorser  received  whatever  consideration 
was  paid  by  plain  tiff  for  the  note,  is  a  good  answer. 

Caldwell,  J . 

This  is  a  demurrer  to  the  answer  of  Alfred  Kellogg.  Alfred 
Kellogg,  one  of  the  defendants,  answered  separately  to  the  petition 
which  is  brought  by  Elias  Simms.  The  petition  is  founded  upon 
a  promissory  note  which  reads: 

4 'Cleveland,  Ohio,  August  21,  1877. 

One  year  after  date  I  promise  to  pay  to  the  order  of  W.  C. 
North,  two  thousand  dollars  with  interest  at  the  rate  of  eight  per 
cent,  per  annum.     Value  received.  James  W.  Field. 

Endorsed:   "Demand  of  payment  and  notice  of  protest  waived. 

W.  C   North. 

41  Demand  of  payment  and  notice  of  protest  waived. 

Alfred  Kellogg/ ' 

And  the  plaintiff  says  that  there  are  no  credits  and  that  there 
is  due  from  North  to  him  as  principal  and  the  others  as  endorsers 
the  amount  due  upon  the  note. 
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.  The  defendant,  Alfred  Kellogg,  makes  separate  answer  and 
says  that  the  note  mentioned  and  described  in  said  petition,  was 
given  and  executed  by  the  parties  thereto,  to  take  up  a  note  that 
was  previously  given  on  or  about  August  18,  1876,  by  the  same 
parties  and  endorsed  by  the  plaintiff. 

He  further  says  that  he  endorsed  said  note  after  the  same  was 
executed  and  delivered  to  the  defendant  North,  by  the  the  defend- 
ant Field,  and  sometime  subsequent  to  the  endorsement  of  the  same 
by  said  North,  and  that  said  endorsement  upon  said  note  was  with- 
out consideration  and  for  the  acommodation  of  the  plaintiff  in  this 
case  and  the  defendant  North;  that  said  note  dated  in  August  8, 
1876,  was  negotiated  to  the  plaintiff  by  defendant  North,  who  re- 
ceived from  said  plaintiff  whatever  consideration  was  paid  therefor; 
and,  therefore,  avers  that  he  is  not  liable  upon  said  note  as  en- 
dorser or  otherwise. 

An  averment  by  a  party  that  he  is  not  liable  is  wholly  imma- 
terial, is  not  abatement  of  any  fact,  is  only  a  conclusion  from  the 
facts  which  have  already  been  stated.  If  it  rested  there  the  de- 
murrer to  this  answer  should  be  sustained;  but  such  is  not  the  fact, 
because  this  defendant  avers  that  he  endorsed  the  note  given  in 
August,  1876,  for  the  accommodation  of  the  plaintiff  and  North, 
and  that  this  note  was  given  in  lieu  of  that  note,  took  its  place, 
and  that  was  also  endorsed  by  this  defendant  for  the  accommoda- 
tion of  North  and  the  plaintiff. 

Now,  if  this  answer  states  one  fact  which  would  constitute  a 
defense  the  demurrer  must  be  overruled. 

It  states  a  fact:  that  he  was  the  accommodation  endorser  for 
the  plaintiff  and  North.  If  he  was,  the  plaintiff  cannot  maintain 
the  action.  I  think  that  fact  is  sufficiently  stated;  and  if  such  be 
the  fact  the  plaintiff  could  no  more  recover  of  him  than  a  principal 
could  sue  his  surety  in  ordinary  cases;  for  if  this  defendant  was 
compelled  to  pa}-  this  note,  if  he  was  in  fact  an  accommodation 
endorser  for  the  plaintiff,  therefore  simply  standing  in  the  relation 
of  surety  he  could  recover  it  back  again,  which  is  only  a  mode  of 
reasoning  to  show  that  an  accommodation  endorser  or  surety  is  not 
liable  to  his  principal. 

*The  demurrer  must  be  overruled.  33g 

Geo.  F.  Chapman  and  H.  C.  Ranney;  Groot  and  Blandin. 


EVIDENCE. 


[Lake  County  Common  Pleas.]  , 

State  of  Ohio  v.  Irwin  C.  Carlyle. 

Where  a  witness  gives  testimony  which  takes  the  party  calling  him  by  sur- 
prise, such  witness  may  be  cross-examined  as  to  contrary  declaration, 
made  out  of  court,  to  refresh  his  recollection,  but  his  answers  cannot  be 
contradicted.  But  either  party  may  prove  subornation  of  his  or  the 
other  party's  witnesses. 

335 


338  OHIO  DECISIONS. 


Vol.  I.  Lake  Common  Pleas. 


A  Mrs.  Joiner  was  called*by  the  state  as  a  witness  and  gave 
testimony,  which  counsel  for  the  state  claimed  had  taken  them  by 
surprise  and  they  offered  to  show  that  the  witness  had  made  state- 
ments out  of  court,  by  affidavit  and  otherwise,  contradictory  to  her 
testimony  upon  the  trial. 
Woodbury,  J. 

The  questions  which  are  raised  in  these  propositions  are  of  a 
great  deal  of  importance.  It  must  be  evident  from  the  authorities 
which  have  been  read,  that  it  is  a  question  which  has  often  been 
mooted  in  our  courts.  It  is  insisted  upon  the  part  of  the  state 
that  it  may  show,  first,  that  it  has  been  taken  by  surprise  in  the 
testimony  of  the  witness  last  upon  the  stand;  and  secondly,  that, 
upon  that  showing  it  may  proceed  to  examine  the  witness  in  re- 
gard to  statements  claimed  to  have  been  made  out  of  court;  both 
in  affidavits  and  to  counsel  for  the  state,  conflicting  with  the  testi- 
mony of  the  witness  upon  the  stand,  and  thirdly  that  it  may  show, 
in  addition  to  this,  that  the  witness  has,  both  by* declaration  to 
counsel  and  in  affidavits,  made  such  statements.  This  is  objected 
to  on  the  part  of  the  defendant. 

There  is  still  another  proposition,  which,  perhaps,  may  be  first 
disposed  of.  It  is  proposed  upon  the  part  of  the  state  to  prove  that 
the  witness  has  been  tampered  with,  or,  in  other  words,  influenced 
in  her  testimony  upon  the  stand,  by  the  defendant.  To  this,  as  I 
understand,  the  defense  does  not  object,  but  en  the  contrary,  it  in- 
vites investigation.  Upon  this  statement  and  under  these  circum- 
stances, we  think  the  court  would  not  be  warranted  in  refusing 
to  permit  it,  but  that  either  party,  whether  the  witness  be  his  own 
witness  or  a  witness  upon  the  other  side,  may  show,  either  in  a 
criminal  or  a  civil  case,  that  a  party  has  attempted  to  suborn  the 
witness.     On  that  proposition  I  believe  the  law  to  be  well  settled. 

But  now  upon  the  other  question.  May  a  party  impeach 
his  own  witness?  There  is  no  conflict  between  counsel  upon  the 
proposition  that  he  may  not  call  witnesses  to  impair  the  general 
character  or  reputation  of  his  witness  by  general  evidence,  and 
there  would  seem  to  be  little  or  no  conflict  in  the  authorities 
upon  this  question.  But  it  is  insisted  upon  the  part  of  the  state 
that  it  may  impeach  the  witness  by  showing  that  she  has  made 
statements  out  of  court  different  from  what  she  has  testified  upon 
the  stand,  and  that  this  was  the  rule  of  common  law. 

Upon  this  question  the  first  authority  that  was  read  was 
Phillips  on  Evidence.  He  has  largely  discussed  several  decis- 
ions which  had  been  made  by  the  cemmon  law  courts  of  England, 
and  conceding  that  there  was  a  conflict  in  the  authorities  or  in  the 
decisions  of  the  different  courts  of  England,  he  seems  to  have  ar- 
rived at  the  conclusion  that,  under  certain  circumstances  it  might 
be  done  when  it  was  shown  that  there  was  surprise;  and  the 
decision  of  one  of  the  judges  holding  this  opinion  is  largely  quoted 
by  the  author;  so  that,  so  far  as  the  author  himself  is  concerned, 
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we  have  the  weight  of  his  opinion  iif  favor  of  the  admissibility  of 
this  testimony. 

But  what  effect  did  it  have  in  England?  Did  the  weight  of  his 
opinion  settle  the  law  in  England  as  to  the  admissibility  of  this 
testimony?  We  think  it  did  not.  We  find  in  the  notes  to 
Greenleaf  upon  Evidence  that  subsequent  decisions  were  made  by 
the  courts  of  England  holding  to  the  contrary ;  and  it  seems  from 
the  best  lights  we  can  get,  that  it  was  still  a  mooted  question  in 
England  down  to  1854.  Courts  were  sometimes  holding  one  way 
and  sometimes  another,  as  the  circumstances  of  each  particular 
case  seemed  to  bear  upon  the  judgment  and  conscience  of  the  court 
making  the  decision,  when  in  1854,  parliament  intervened  and 
passed  an  act  which  settled  the  law. 

Now,  by  all  legal  rules  of  construction  and  inference,  bur 
courts  when  investigating  this  question  with  a  view  to  determining 
what  the  common  law  was  prior  to  the  passage  of  this  act,  would 
hold  that  the  act  of  parliament  was  not  the  bare  expression  of  the 
common  law.  If  it  was,  then  there  was  no  necessity  of  parliament 
intervening  or  attempting  to  define  what  the  law  should  be  upon 
this  particular  question;  and  I  am  satisfied,  both  from  the  legal  in- 
ference to  be  drawn  and  the  decisions  made  by  the  common  law 
courts  of  England,  that  this  was  a  mooted  question,  and  that  there 
was  reason  for  parliament  to  thus  provide  in  the  act  which  has  been 
cited.  Now,  in  the  first  editions  of  Greenleaf  upon  Evidence,  in 
original  section  444,  the  author  seems  to  have  adopted  in  a  measure 
the  earlier  decisions  made  by  the  common  law  courts  of  England, 
and  he  cites  those  decisions,  and  perhaps  one  or  two  earlier  deci- 
sions made  by  the  supreme  court  of  Massachusetts;  but  in  the 
main,  he  relies  as  an  authority  for  the  doctrine  laid  down  in  the 
text  upon  the  earlier  decisions  which  were  made  by  the  common 
law  courts  of  England,  and  those  principally  which  are  cited  by 
Phillips  in  his  treatise  upon  Evidence.  In  the  later  editions  of 
Greenleaf  upon  Evidence,  we  find  an  additional  section  made  a  part 
of  the  text  by  the  editor.  We  are  unable  to  say  when  this  section 
first  appeared. 

But  let  us  see  whether  or  not  this  subsequent  section  is  entitled 
to  any  weight  as  an  authority  upon  this  question.  Who  was  the 
editor  of  this  edition  which  is  presented  now  and  contains  this 
444th  section  A?  Why  it  was  no  more  nor  less  a  man  than  Judge 
Redfield,  one  of  the  best  lawyers  in  the  United  States.  Upon  this 
and  any  other  question  his  judgment  and  opinion  would  be  worth 
as  much  as  Mr.  Greenleaf 's.  While  Mr.  Greenleaf  had  written  an 
able  work  upon  evidence  which  had  become  a  standard  authority 
in  the  United  States,  which  in  the  main  was  followed,  although  it 
was  never  regarded  by  the  profession  generally  as  the  equal  in  abil- 
ity of  Starkie  upon  Evidence;  yet  he  was  a  man  who  had  but  little 
practice  at  the  bar.  (I  think  however,  it  would  be  generally  con- 
ceded by  the  profession  that  J  udge  Redfield  would  be  as  good  an 
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authority  upon  any  proposition  of  law  as  would  Mr.  Greenleaf  or, 
perhaps,  any  other  man  in  the   United  States.) 

Now,  have  the  decisions  of  the  courts  of  this  country  upon 
this  question  followed  the  law  laid  down  by  Greenleaf?  It  is  certain 
that  it  was  not  followed  in  Massachusetts,  and  that,  so  far  as  the 
courts  of  that  state  are  concerned,  they  have  held  the  common  law 
to  be  different.  That  state  has  certainly  possessed,  able  judges. 
Among  the  opinions  which  are  cited  is  the  opinion  of  Judge  Shaw, 
a  very  able  man.  So  that  we  have,  as  against  this  main  proposi- 
tion, the  united  authority  of  the  supreme  courts  of  the  state  of 
Massachusetts  and  of  the  stste  of  New  York.  There  will  be  found 
still  another  decision  which  has  not  been  cited  (my  remembrance  is 
33g  it  is  tc  be  found  in  the  *34th  of  Indiana),  showing  that  the 
supreme  court  of  the  state  of  Indiana  have  substantially  fol- 
lowed the  same  rule  which  is  laid  down  by  the  court  of  appeals  of 
New  York  in  the  53d  of  New  York  Reports.  And  it  is  said  by 
counsel  that  the  supreme  court  of  the  state  of  Missouri  have  thus 
held.  There  are  cited  as  against  this — as  evidence  of  what  the 
common  law  is — decisions  of  the  supreme  courts  of  the  states  of 
Georgia,  Alabama  and  Kentucky,  and  also  a  decision  in  Brecoster's 
Reports,  made  by  an  inferior  court  in  the  state  of  Pennsylvania, 
probably  of  the  city  of  Philadelphia  or  Pittsburg.  We  have  sim- 
ply a  syllabus  of  the  case  as  found  in  the  United  States  Digest. 
Now  the  question  is  where  lies  the  weight  of  authority,  and  what  is 
the  common  law  upon  this  proposition.  The  general  rule  is  con- 
ceded that  a  party  may  not  put  a  witness  upon  the  stand  and  after 
he  has  testified,  turn  around  and  call  witnesses  to  show  that  the 
reputation  of  such  witness  for  truth  and  veracity  is  not  good. 

He  may  not  do  this,  and  probably  no  decision  made  by  a  court 
of  any  respectability  can  be  found  holding  this  doctrine.  May  he 
accomplish  the  same  end  by  another  means  which  is  pointed  out  by 
the  law  for  the  purpose  of  impeaching  or  impairing  the  credibility 
of  a  witness?  There  would  be  as  much  reason  for  doing  it  in  the 
one  case  as  in  the  other.  In  other  words — that  may  be  stating  the 
proposition  too  broadly — but  the  same  reasons  which  would  pre- 
vent him  from  showing  that  his  witness  was  not  entitled  to  credit 
by  showing  the  bad  reputation  of  the  witness,  would,  to  a  large 
extent,  at  least,  prevent  him  from  impeaching  or  impairing  the 
credibility  of  his  witness  by  impeaching  him  in  the  other  manner 
known  to  the  law  for  the  impeachment  of  witnesses.  It  is  true  that 
in  Massachusetts  the  legislature  has  intervened,  and  by  statutory 
law  a  party  may  now  under  certain  circumstances  show,  after  show- 
ing that  he  has  been  taken  by  surprise  in  the  testimony  of  his  wit- 
ness, that  his  witness  has  made  statements  out  of  court  different 
from  those  made  in  court.  But  this  only  shows  what  was  the  set- 
tled rule  of  the  common  law  in  Massachusetts  f.nd  that  at  common 
law  it  could  not  be  done. 

There  being  no  statutory  law  in  Ohio  bearing  upon  this  ques- 
tion, it  must  be  settled  by  the  rules  of  the  common  law.     There  is 
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another  rule  of  construction  that  intervenes  in  a  criminal  case; 
wherever  there  is  a  doubt,  either  in  the  judicial  mind  in  the  con- 
struction of  a  statute  or  of  the  criminal  common  law,  or  a  doubt  in 
the  minds  of  the  jury  that  doubt  is  to  be  resolved  in  favor  of  the 
accused.  That  rule  is  laid  by  Bishop  in  his  work  on  criminal  law 
— one  of  the  best  writers  in  the  United  States — upon  that  subject. 
This  rule  grows  out  of  the  humanity  of  the  law. 

Now,  then,  how  stands  the  weight  of  authority  upon  this 
question?  With  the  decisions  of  the  supreme  courts  of  the  states 
of  New  York,  Massachusetts,.  Indiana,  and  Missouri  holding  one 
way,  (whether  there  are  more  or  not  I  have  not  examined  to  see 
and  cannot  say),  and  with  the  decisions  of  the  supreme  courts  of 
Georgia,  Alabama  and  Kentucky,  and  of  an  inferior  court  of  Penn- 
sylvania the  other  way,  where  lies  the  weight  of  authority?  Accord- 
ing to  all  of  our  notions  and  to  the  general  opinion  of  the  bar  of 
Ohio,  the  decisions  of  the  supreme  courts  of  Massachusetts  and 
New  York  have  much  larger  influence  and  are  entitled  to  much 
more  weight  than  the  decisions  of  the  supreme  courts  either  of 
Georgia  or  of  Alabama;  and  I  think  it  will  be  found  as  a  rule  that 
the  supreme  court  of  the  state  of  Ohio,  wherever  there  has  been  a 
conflict  between  the  holdings  in  the  state  of  New  York  or  Massa- 
chusetts, and  the  holdings  in  the  state  of  Georgia  or  Alabama, 
have  in  the  main  followed  the  decisions  of  New  York  and  of  Mass- 
achusetts. And  so,  too,  of  Vermont,  of  Rhode  Island,  and  of  the 
New  England  states.  The}'  have  usually  been  regarded  as  decisions 
showing  more  ability  than  have  those  of  the  Southern  courts. 
There  are  some  of  the  Southern  courts  that  stand  well.  I  saw,  to 
my  surprise,  but  a  few  days  ago  that  Judge  Miller  had  said  that  the 
decisions  of  the  supreme  court  of  South  Carolina  stood  as  high  as 
the  decisions  of  any  court  in  the  United  States.  But  in  my  judg- 
ment, the  decisions  of  Massachusetts  and  of  New  York  upon  this 
question  should  be  followed,  when  taken  in  connection  with  the 
rule  as  we  find  it  laid  down  by  J  udge  Redfield  in  this  additional  sec- 
tion in  Greenleaf  upon  Evidence.  I  am  inclined  to  think  that  the 
weight  of  authority  is  against  this  proposition,  and  so  far  as  I 
know,  it  has  been  the  general  holding  in  Ohio.  I  have  never  known 
an  instance  in  this  state  where  a  party  has  been  permitted,  after 
calling  a  witness,  under  any  circumstances,  to  come  in  and  to  show 
contradictory  statements  made  out  of  court,  for  the  purpose  of  im- 
peaching the  witness;  and,  from  the  authorities  we  hold  that  the 
state  in  this  case  could  not  do  it. 

Now  as  to  this  second  proposition:  May  the  state  examine 
this  witness  in  regard  to  statements  claimed  to  have  been  made  out 
of  court  different  from  those  made  in  court,  for  any  purpose — not  for 
the  purpose  of  impeachment,  but  for  the  purpose  of  refreshing  the 
memory  of  the  witness,  and  thereby  enable  the  witness,  after  being 
thus  refreshed  by  having  her  attention  called  to  the  statement,  to 
correct  herself  if  she  has  made  a  mistake  or  has  forgotten?  May  the 
state  do  this?  The  court  of  appeal  of  the  state  of  New  York,  in  the  53d 
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of  New  York,  hold  to  this  rul?;  and  the  supreme  court  of  the  state 
of  Indiana  in  the  32d  of  Indiana,  in  the  case  of  Howard  v.  The 
State,  lay  down  this  proposition:  Where  a  witness  testifies  contrary  to 
what  the  party  calling  him  had  the  right  to  expect,  he  may  be 
cross-examined  by  such  party  as  to  what  he  had  stated  in  regard  to 
the  matter  on  former  occasions,  for  the  purpose  of  refreshing  his 
memory  and  giving  him  an  opportunity  to  set  the  matter  right  if 
he  will,  and  to  set  the  party  introducing  him  right  before  the  jury, 
but  not  for  the  purpose  of  discrediting  the  witness;  nor  will  such 
party  be  allowed  to  prove  such  previous  contradictory  statements 
if  denied  by  the  witness.  This  seems  to  be  the  rule  adopted  by 
Judge  Redfield  in  the  444th  section  A  of  Green  leaf  upon  Evidence. 
To  this  extent,  and  for  this  purpose,  and  not  for  the  purpose  of  im- 
pairing the  credibility  of  the  witness,  we  think  that  the  weight  of 
authority  is  that  the  state  may  make  such  examination. 

Prosecuting  Attorney  Sterling,  J.  B.  Eurrows,  Esq.,  Hon.  M. 
A.  Foran,  — Williams,  Esq.,  and —  Komar,  Esq.,  for  the  state; 
S.  E.  Adams,  Esq.,  Tinker  &  Alvard,  and  G.  H.  Barrett,  Esq.,  for 
the  defendant. 


FIRE  INSURANCE. 

[Cuyahoga  Common  Plea^,  September  Term,  1878.] 

Merchants'  National  Bank  v.  Ins.  Co.  of  North  America. 

1.  False  swearing  as  to  the  amount  of  loss,  to  avoid  the  policy,  must  be  wil- 

ful, and  not  merely  inadvertent  or  negligent. 

2.  One  to  whom  the  loss,  if  any,  is  payable,  is  in  no  better  position  than  the 

assured,  and  false  swearing  or  fraud  of  the  assured  will  defeat  such  payee, 
the  same  as  it  would  the  assured. 

3.  Where  defendant  company  insured  for  $2,000  and  there  is  other  insurance 

of  $5,000,  the  recovery  must  be  for  two-sevenths  of  the  loss. 

Hamilton,  J. 

The  action  in  this  case  was  upon  a  policy  of  insurance  made 
by  the  Insurance  Company  of  North  America  for  $2,000  upon  the 
stock  ol  liquors  in  the  store  of  J .  Mellor.  The  policy  was  assigned 
and  made  payable  to  the  Merchants'  National  Bank.  A  fire  occur- 
340    re<*  during  the  life  of  the  policy  in  *which  the  most  of  the 

goods  were  burned  up.  There  was,  besides  the  insurance  of 
the  defendant,  an  insurance  to  the  amount  of  $5,000  upon  the  stock 
and  fixtures.  Mellor  made  out  proofs  of  the  loss  claiming  that  the 
stock  destroyed  amounted  to  about  $11,000.  The  defense  claim 
that  there  was  fraud  upon  the  part  of  Mellor  in  representing  the 
value  of  the  stock  insured  and  also  that  the  amount  of  loss  made 
out  was  false  and  fraudulent.  The  trial  of  the  case  occupied  near 
a  week,  the  greater  part  of  the  time  taken  up  by  the  defense  in 
proving  that  Mellor  had  removed  a  large  portion  of  the  stock  before 
the  fire,  and  that  there  was  but  small  value  in  it  at  the  time  the  fire 
occurred.     The  jury  were  directed  by  the  court  to  return  a  special 
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verdict  as  to  the  value  of  the  stock  at  the  time  of  the  fire  and  their 
special  verdict  found  that  the  value  of  the  stock  was  only  about 
$1,400.00,  and  the  verdict  was  given  for  the  plaintiff  for  two- 
sevenths  of  that  amount,  being  a  proportionate  share. 

Gentlemen  of  the  Jury:  This  action  is  brought  by  the  plain- 
tiff, the  Merchants*  National  Bank,  against  the  Insurance  Company 
of  North  America.  This  policy  has  been  offered  in  your  hearing, 
the  policy  declaring  that  it  insured  the  stock  of  goods  in  a  store  on 
River  street  belonging  to  one  Mellor  for  the  sum  of  $2,000.  The 
petition  recites  the  policy  and  alleges  that  the  assured  has  per- 
formed all  the  conditions  imposed  by  the  policy  to  be  performed, 
and  that  a  loss  has  been  sustained  of  more  than  is  covered  by  this 
policy. 

It  is  also  averred  that  after  the  policy  was  issued,  in  April, 
1875,  to  wit:  In  August  following,  there  was  an  indorsement  placed 
upon  this  policy  by  which  it  was  stipulated  and  agreed  that  this 
company,  the  defendant  in  this  action,  should  pay  any  loss  which 
might  occur  upon  this  policy  to  the  plaintiff,  the  Merchants' 
National  Bank,  as  its  interests  should  appear.  The  defendant  inter- 
poses an  answer  and  says  that  that  application  was  made  in 
writing;  that  therein  certain  representations  were  made  as  to  the 
value  of  this  property  so  assured;  that  these  representations  were 
talse  and  fraudulent,  and  it  further  says  that  outside  of  this  appli- 
cation certain  misrepresentations  were  made  as  to  the  value  of  this 
property,  by  which  a  larger  amount  of  property  was  insured  than 
otherwise  would  have  been  insured.  It  is  further  expressly  averred 
that  it  was  one  of  the  stipulations  of  this  policy  that  in  case  of  a 
loss,  or  in  any  case,  that  if  the  assured  should,  by  false  swearing  or 
otherwise,  attempt  to  defraud  the  company,  then  the  policy  should 
be  void  and  no  recovery  could  be  had  under  it.  And  it  is  fur- 
ther said  that  whatever  loss  occurred  was  occasioned  by  the  willful 
act  of  Mellor  the  assured.  It  is  further  said  in  the  answer  that 
there  was  other  insurance  upon  this  property,  to  wit:  to  the  extent 
of  #o,000  which,  with  this  policy,  makes  the  sum  of  insurance 
$7,000,  and  that  in  no  case  is  the  defendant  liable  for  more  than  a 
proportionate  share  of  the  loss;  and  that  the  loss  was  not  near  as 
great  as  represented  by  the  plaintiff  in  this  action;  that  in  no  event 
did  it  exceed  the  sum  of  $2,000,  and  they  say  that  for  these  rea- 
sons, thus  set  forth,  the  plaintiff  is  not  entitled  to  a  recovery  at  all, 
or  if  entitled  to  such  recovery  it  must  in  a  very  small  amount,  to 
wit:  to  the  share  this  policy  bears  to  the  other  policies  in  relation 
to  the  loss. 

The  reply  of  the  plaintiff  is  to  the  effect,  that  it  concedes  that 
there  was  other  insurance  to  the  amount  of  $5,000,  but  denies  all 
the  other  allegations  of  the  answer.  In  reference  to  this  matter  of 
the  application  of  the  misrepresentations  it  is  sufficient  to  say  that 
no  application  has  been  introduced  in  evidence;  nothing,  therefore, 
is  claimed  upon  that  ground. 

In  reference  to  any  misrepresentation  that  was  made  outside 
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of  the  application  perhaps  it  would  not  be  too  much  to  say  that 
there  is  no  testimony  bearing  upon  that  subject. 

I  do  not  understand  the  defendant's  counsel  to  claim  anything, 
therefore,  upon  that  ground  of  misrepresentation.  The  issue, 
therefore,  is  simplified  very  much.  What  remains  is  more  a  ques- 
tion of  fact  than  of  law;  to  determine  the  respective  rights  of 
these  parties,  and  this  question  of  fact,  of  course,  is  with  you  only. 
You  will,  therefore,  inquire  upon  the  first  proposition  as  to  whether 
or  not  there  was  a  fraudulent  representation  of  the  value  of  this 
property  at  the  time  of  the  loss,  or  afterwards,  with  a  view  to  at- 
tain or  enable  him  to  recover  a  greater  insurance  or  a  greater 
amount,  than  the  actual  loss  suffered  under  this  policy.  And,  for 
the  purposes  of  this  case,  I  will  say  to  you  that  the  plaintiff  in  this 
action  occupies  the  same  relation  to  this  case  that  Mellor,  the  as- 
sured would  under  this  policy,  were  he  standing  here  as  the  plain- 
tiff in  this  action  instead  of  the  Merchants*  National  Bank;  that  if 
Mellor  falsely  and  fraudulently  made  these  statements  in  respect 
to  his  loss,  with  a  view  to  recover  the  amounts,  knowing  them  to 
be  false,  then  I  say,  to  you  there  can  be  no  recovery  under  this  con- 
tract in  favor  of  the  plaintiff. 

Did  he  then  when  he  made  these  representations — this  state- 
ment under  oath,  make  a  maliciously  false  statement — make  a 
statement  knowing  that  he  was  representing  the  value  of  this  prop- 
erty consumed  by  fire  to  be  much  greater  than  it  was,  and  with  a 
view  to  defraud  this  company?  In  determining  that  question  you 
will  consider  what  was  his  relation  to  the  property.  Did  he  know 
all  about  it?  Did  he  know  the  loss?  Was  he  acquainted  with  his 
own  stock  of  goods?  If  he  did,  and  made  this  statement  knowing 
it  to  be  false,  then  I  say  to  you  there  can  be  no  recovery.  But  if 
it  was  an  inadvertence,  if  there  was  any  error  about  it  accidentally 
made,  negligently  made,  in  any  way  outside  of  willful  wrong  de- 
signed to  be  perpetrated  on  his  part,  then  there  may  be  a  recovery 
if  you  shall  find  the  other  things  in  its  favor. 

It  is  further  said  that  it  wras  the  willful  act  of  this  party  that 
occasioned  this  loss,  if  any  did  occur.  Now,  gentlemen,  you  will 
consider  that  branch  of  the  case.  See  if  there  is  anything  in  the 
evidence  to  warrant  that  assertion.  Are  you  satisfied  that  this  is 
true?  Mere  neglect  will  not  make  that  proposition  true,  the 
neglect  of  the  assured  or  of  anyone  else. 

It  must  be  the  willful,  wrongful  act  of  this  party.  If  he  oc- 
casioned this  loss  by  his  own  act,  then,  of  course,  this  being  an  ac- 
tion for  indemnity  there  can  be  no  recovery  under  this  policy. 

In  reference  to  the  interest  that  this  bank  has  in  this  stock  of 
goods,  it  may,  perhaps,  be  regarded  as  conceded  that  whatever  in- 
terest Mellor  had  in  the  goods  belongs  to  this  bank  for  the  purposes 
of  this  suit,  there  being  no  claim  perhaps,  but  that  the  interest 
Mellor  had  this  plaintiff  had  a  right  to  recover  for,  that  interest 
being  assigned  and  transferred  to  the  bank  as  collateral  security  for 
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an  indebtedness  which  is  conceded  to  be  i  mple  to  cover  £  11  the  in- 
surance of  this  policy. 

A  considerable  h^s  been  said  about  this  warehouse  receipt. 
I  do  not  understand  that  there  is  anything  in  that  warehouse  re- 
ceipt in  respect  to  fhe  title  to  the  property  or  otherwise  except  that 
it  is  an  item  of  evidence  which  will  assist  you  in  arriving  at  a  de- 
termination of  the  main  question,  to  wit:  what  was  the  actual  loss, 
evidencing  their  interest  or  otherwise.  Perhaps  it  is  not  very 
material,  it  being  conceded  that  the  interest  of  Mellor  in  this  case 
belongs  to  these  parties  for  the  purposes  of  this  suit.  Now,  gen- 
tlemen, if  you  shall  find  either  that  this  loss  occurred  from  the 
willful  act  of  Mellor,  or  that  he  fraudulently  represented  when  he 
made  this  *statement  of  the  value  of  these  goods,  knowingly  34J 
did  it,  then  there  can  be  no  recovery  on  the  part  of  the  plain- 
tiff. But  if  they  have  not  succeeded  in  making  this  out,  it  being  for 
the  defense  to  establish  this,  to  your  satisfaction,  you  will  then  in- 
quire as  to  the  actual  loss,  for  this  recovery  is  to  be  for  the  actual 
loss  irrespective  of  the  amount  insured,  because  that  puts  a  limit 
upon  the  amount  of  recovery. 

Now  what  was  the  amount-  of  goods  that  was  destroyed  by 
this  fire,  covered  by  this  policy?  You  will  take  all  the  evidence, 
gentlemen,  scrutinize  it  closely,  look  at  all  the  circumstances.  I  shall 
not  attempt  at  this  time  to  rehearse  any  portion  of  the  evidence;  it 
has  been  called  to  your  attention  by  the  counsel  in  this  case  and 
occupied  your  careful  attention  for  many  days.  You  should  look 
at  it  very  carelully,  and  if  you  shall  be  satisfied  that  this  loss 
actually  occurred;  that  the  amount  of  goods  exceeded  the  sum  of 
$7,000  at  the  time  of  the  loss,  then  the  plaintiff,  if  you  shall  have 
found  to  the  other  questions  which  I  have  submitted  to  you,  in 
its  favor,  would  be  entitled  to  recover  the  amount  of* the  policy, 
with  interest  from  the  time  of  the  loss.  If  you  shall  find  that  the 
amount  of  the  loss  was  less  than  $7,000,  then  jrou  will  ascertain, 
first,  what  was  the  loss;  then  you  will  apportion  the  loss  by  consid- 
ering the  amount  insured  in  the  other  companies  and  in  this  com- 
pany. You  will  give  the  plaintiff  a  verdict  for  those  sums  together 
with  interest  from  the  time  of  the  loss. 

These  are  the  questions  for  you  to  consider.  As  I  have  said, 
if  you  shall  be  satisfied  that  there  wras  a  fraud  perpetrated  in  mak- 
ing this  statement  of  the  loss,  with  a  view  to  recover  under  it,  if  it 
was  the  basis  of  the  statement,  then  it  would  invalidate  the  policy. 
Of  course,  if  there  was  a  willful  destruction  of  property  the  plain- 
tiff could  not  recover.  That  is  for  the  defense  to  establish.  On 
the  other  hand,  if  the  plaintiff,  by  a  fair  preponderance  of  evi- 
dence, has  established  this  loss  and  the  amount  of  it,  it  would  be 
a  prima  facie  compliance  with  the  stipulation  of  this  policy. 

I  am  requested  to  ask  you  to  make  a  special  finding.  If  you 
find  for  the  plaintiff  generally  you  will  say  so  and  assess  the  dama- 
ges at  so  much;  it  you  find  for  the  defendant,  generally,  you  will 
say  so. 
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In  addition,  if  you  shall  find  for  the  plaintiff,  you  may  find 
this  proposition;  what  was  the  cash  value  of  the  goods  at  the  time 
of  their  destruction  by  fire?  I  will  say  to  you  if  you  find  for  the 
plaintiff  you  may  then  find  substantially  the  cash  value  of  the 
property  destroyed  by  the  fire  and  covered  by  the  policies  at  the 
time  of  the  loss. 

J.  J.  Carran  and  R.  P.  Ranney  for  plaintiff;  S.  O.  Griswold 
and  T.  B.  Baxton  for  defendant. 


VACATION  OF  JUDGMENT— ANSWER  TO  AMENDED  PETITION. 

[Cuyahoga  Common  Pleas,  September  Term,  1878.1 

Cunningham  v.  Mathivet. 

1.  A  default  judgment  will  be  set  aside  where  an  answer  offered  states  a  per- 

fect defense,  and  it  is  shown  that  the  omission  to  file  was  caused  by  coun- 
sel being  engaged  in  trial  o£  a  cause. 

2.  It  is  the  practice,  in  the  absence  of  a  code  provision,  and  no  rule  of  court 

existing,  to  give  as  long  a  time  to  answer  an  amended  petition  as  the 
original. 

Caldwell,  J. 

This  is  a  motion  to  vacate  a  judgment  and  set  aside  default  at 
this  term.  We  suppose  that  on  filing  the  motion  counsel  labored 
under  the  misapprehension  — the  case  being  continued  at  the  last 
term,  that  under  the  33d  rule  of  the  court,  the  default  was  bailed 
and  that  the  defendant  would  have  until  the  second  Saturday  after 
the  adjournment  of  the  court  to  file  an  answer.  I  am  satisfied  that 
the  defendant  was  not  in  default  at  the  time  the  court  adjourned. 
The  plaintiff  had  leave  to  file  an  amended  petition  by  the  12th  day 
of  October;  which  was  filed  on  that  day.  The  3d  Saturday  after 
that  would  be  the  2d  day  of  November.  Now,  there  is  no  rule  of 
court,  no  printed  or  written  rule,  that  I  am  aware  of,  nor  does  the 
statute  fix  a  time  where  there  is  no  time  fixed  by  the  court,  when 
an  answer  shall  be  filed  to  an  amened  petition.  In  this  case  the 
party  had  leave  to  file  an  amended  petition  and  that  filing  was  done 
on  the  12th  day  of  October.  Now  the  question  is,  when  would  be 
the  rule  day  for  filing  an  answer  to  an  amended  petition?  I  have 
always  understood  the  practice  to  be  that  where  plaintiff 
amends  his  petition  the  defendant  has  the  same  length  of  time  in 
which  to  answer  that  amended  petition  that  he  would  have  to 
answrer  an  original  petition.  The  third  Saturday  was  the  2d  day 
of  November.  The  court  adjourned  on  that  day  and  the  defendant 
had  all  of  that  day  to  answer,  so  that  when  the  court  adjourned  he 
was  not  in  default.  But  counsel  for  defendant  come  with  an  an- 
swer, and  professional  statement  made  by  Mr.  Ingersoll  in  regard 
to  the  matter,  which  satisfies  me  that  it  was  one  of  those  unavoid- 
able overlook ings  that  counsel  are  always  liable  to  when  they  are 
engaged  in  the  trial  of  causes  elsewhere.  He  states  he  was  en- 
gaged in  the  trial  of  a  cause  in  the  federal  courts  and  for  that  rea- 
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son  had  not  an  opportunity  to  attend  to  it  and  the  answer  presented 
shows  a  perfect  defense,  etc.  It  would  be  a  great  hardship  upon  the 
defendant  to  be  compelled  to  pay  this  judgment.  The  answer  sets 
forth  that  the  amount  claimed*  by  the  plaintiff  was  a  balance  due 
on  a  contract  and  which  had  been  assigned  to  the  plaintiff  by  one 
James  Turney,  and  the  defendant  says  that  prior  to  that  time,  Tur- 
ney  being  indebted  to  one  Sizer  had  taken  the  balance  due  upon 
this  contract  to  Sizer  and  that  Turney  when  he  transferred  it  under- 
stood that  fact  and  that  Sizer  had  accepted  it,  and  the  defendant 
paid  to  Sizer  the  whole  amount  that  was  due  with  the  knowledge 
of  this  Turney,  and  that  afterwards,  after  that  was  all  done,  then 
assigned  the  claim  again  to  the  plaintiff,  so  that  there  was  nothing 
in  fact  due.  He  paid  the  debt  at  the  request  and  with  the  knowl- 
edge of  the  assignor  of  the  claim.  It  was  not  a  negotiable  instru- 
ment. 

If  this  answer  is  true  it  is  a  perfect  defense  to  the  plaintiff's 
claim  and  we  think  that  the  motion  ought  to  be  granted  and  the 
default  set  aside.* 

Groot  &  Blandin  for  plaintiff;  Ingersoll  &  Williamson  for  de- 
fendant. 


♦DIVORCE.  347 

[Hamilton  District  Court,  November  Term,  1878.] 

Anna  Maria  Meyer  v.  Herman  Meyer. 

Mere  fraudulent  misrepresentations  in  a  marriage  contract  as  to  name,  for- 
tune, or  social  standing  of  the  parties,  are  not  sufficient  grounds  for  the 
granting  of  a  divorce  on  the  ground  of  fraud. 

This  decision  will  be  found  in  3  B.,  985. 


LIABILITY  OF  MARRIED  WOMEN.  348 

[Cuyahoga  Common  Pleas,  November  Term,  1878.] 

fMARTiN  Maurkr  v.  N.  C.  Brewer  et  al. 

Liability  of  married  woman  on  an  agreement  to  assume  payment  of  mort- 
gage upon  real  estate  purchased  by  her,  and  of  her  grantee  who  assumes 
to  pay  the  mortgage. 

CADWELL,  J. 

The  petition  states  that  on  the  27th  of  June,  1872, 
George  Braundel  executed  and  delivered  to  plaintiff,  Martin  Maurer, 
sixteen  notes  of  $100  each  payable  one  every  three  months  with  in- 
terest and  gave  the  plaintiff  a  mortgage  to  secure  them.  .  That  on 
the  3d  day  of  May,  1875,  George  Braundel,  the  mortgagor,  deeded 

tThe  judgment  in  this  case  was  affirmed  by  the  district  court,  by  opinion 
2  Clev.,  155. 
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the  premises  to  one  Mary  Braundel,  she  assuming  the  payment  of 
these  notes  and  mortgage;  that  on  the  13th  of  October,  1875,  Mary 
Braundel  and  her  husband  John,  conveyed  the  premises  to  L.  B. 
French,  who,  by  the  terms  of  the  Meed,  to  him,  agreed  to  pay  the 
notes  and  mortgages;  that  on  the  24th  of  December,  1875,  L.  B. 
French  conveyed  the  premises  to  the  defendants,  Brewer  and  Trus- 
cott,  who,  by  the  terms  of  that  deed  were  to  pay  the  notes  and 
mortgage;  that  the  mortgage  has  been  foreclosed,  the  land  sold, 
and  a  balance  remains  due  plaintiff  of  $1,093.78,  for  which  he 
prays  for  a  personal  judgment. 

The  answer  sets  up  that  Mary  Braundel  at  the  time  of  receiv- 
ing this  deed  from  George  Braundel,  was  the  wife  of  John  Braun- 
del; that  in  the  deed  was  this  clause:  that  "said  grantee  assumes 
a  certain  mortgage  given  by  grantor  to  Martin  Maurer,  June  27, 
1872,  and  interest  thereon,  as  a  part  of  the  purchase  money,"  and. 
that  on  account  of  her  being  a  married  woman  and  having  no  other 
property  she  was  not  bound  to  pay  the  notes  and  mortgage,  and  by 
reason  of  the  invalidity  of  that  covenant,  so  fai*as  she  was  con- 
cerned, there  was  no  liabilitv  of  French  or  the  defendants  to  pay 
— that  the  deed  from  French  and  wife  to  the  defendants,  contained 
this:  "The  above  is  made  subject  to  a  certain  mortgage  for  $1,500' ' 
(one  of  the  sixteen  notes  had  been  paid)  "made  by  George  Braun- 
del to  M.  Maurer,  and  which  the  said  grantees  hereby  assume  and 
agree  to  pay,  together  with  interest  thereon." 

The  answer  also  states  that  the  premises  were  conveyed  by 
Mary  Braundel  to  French,  Oct.  13,  1875.  The  answer  does  not 
state  that  French  by  the  terms  of  the  deed  to  him  agreed  to  pay 
the  notes  and  mortgage,  but  it  does  not  deny  that  it  contained  the 
agreement  as  stated  in  plaintiff's  petition  which  is  that  the  said 
French  assumed  and  covenanted  to  pay  said  claim  of  this  plaintiff 
so  secured  by  mortgage  upon  said  premises  as  aforesaid. 

The  defendants  further  say  that  plaintiff  was  not  a  party  to  the 
deed  to  the  defendants  by  French,  and  is  not  entitled  to  maintain 
this  action  on  account  thereof  or  on  account  of  any  covenant 
therein  contained;  and  that  since  deeding  it  to  them — but  the  time 
is  not  stated — French  for  a  good  consideration,  has  released  the 
defendants  from  all  liability  on  account  of  that  covenant,  they  are 
wholly  discharged  from  all  liability,  and  by  reason  thereof  plaintiff 
cannot  maintain  the  action. 

The  doctrine  that  a  mortgagee  may  maintain  an  action  to  re- 
cover an  amount  due  upon  a  mortgage  against  a  grantee,  who,  by 
the  terms  of  his  deed  has  assumed  and  agreed  to  pay  it,  is  fully 
recognized  in  the  case  of  Crumbaugh  v.  Kugler,  3  O.  S.,  544,  Trim- 
ble v.  Strathers,  25  O.  S.,  378;  Thompson  v.  Thompson  et  al.,  4  O. 
S.,  333.  The  supreme  ccurt  of  Rhode  Island,  in  a  decision  made 
July  20,  1878,  fully  sustains  this  doctrine  and  cites  a  great  number 
of  authorities  in  support  of  it.  I  find  but  one  case  against  it: 
Mellor,  admr.,  v.  Whipple,  1  Gray, Mass.,  317. 

The  supreme  court  of  this  state  in  a  case  in  the  4th  Ohio  St., 
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says  expressly  that  if  the  grantee  made  such  promise  it  was  upon 
sufficient  consideration,  and  the  mortgagee  could  therefore  main- 
tain an  action  of  assumpsit  upon  it.  The  court  in  that  case  say 
it  is  well  settled  "that  if  one  person  makes  promise  to  another  for 
the  benefit  of  a  third  person,  that  third  person  may  maintain  an 
action  at  law  upon  that  promise."  It  was  a  question  in  that  case 
whether  the  grantee  did  make  the  promise,  the  conveyance  being 
only  subject  to  the  mortgage  and  the  court  do  not  decide  whether 
that  was  a  promise.  It  is  claimed  that  this  pari  of  the  decision 
was  obita  dictum,  and  hence  no  authority,  but  it  does  show  the 
opinion  of  that  court  upon  that  question. 

In  25  Ohio  St.,  Trimble  v.  Struthers,  378,  the  court  say  "We 
do  not  question  the  former  rulings  of  this  court,  that  a  party -may 
maintain  an  action  on  a  promise  made  for  his  benefit,  although  the 
consideration  moved  from  another  to  whom  the  promise  was  made. 
But  this  rule  must  be  understood  and  applied  with  its  proper  qualifi- 
cations." 

The  qualification  in  that  case  was  that  the  agreement  between 
the  direct  parties,  had  been  rescinded  before  the  third  person  had 
accepted  it,  and  the  defendants  in  this  case,  rely  upon  the  same 
qualification,  and  the  answer  fails  to  show  that  the  release  was  exe- 
cuted by  French  to  defendants  before  the  plaintiff  accepted.  There 
may  be  a  great  difference  between  a  release  from  a  liability  and  the 
actual  rescinding  of  a  contract.  If  before  the  plaintiff  in  this  case 
had  accepted  of  the  promises  of  these  defendants  to  pay  that  debt 
to  him,  French  and  Brewer  and  Truscott,  had,  in  fact,  rescinded 
their  contract,  placing  each  other  in  their  former  conditions,  and 
the  agreement  was  entirely  set  aside,  then  it  would  be  a  case  quali- 
fied like  that  of  the  25th  Ohio  St.  In  this  case  the  answer  does 
not  claim  that  the  contract  between  French  and  these  defendants 
had  been  rescinded.  It  is  conceded  in  argument  that  it  was  after 
the  commencement  of  this  suit  that  French  released  these  de- 
fendants from  their  liability  upon  that  promise.  Now,  I  think  the 
bringing  of  the  suit  was  an  act  of  acceptance  on  the  part  *of  3-Q 
this  plaintiff  and  that  any  right  he  had  already  acquired, 
could  not  be  impaired  by  French  and  defendants  afterwards,  or  in 
any  way  affect  the  rights  of  the  plaintiff  after  he  had  accepted  the 
promises. 

Defendants  answer  that  French  owed  the  plaintiff  nothing  and 
they  therefore  are  not  bound  to  pay;  that  French  did  not  owe  any- 
thing because  his  grantor,  Mrs.  Braundel,  was  not  bound  by  the 
stipulations  in  the  deed  to  her,  she  being  a  married  woman.  It 
must  be  borne  in  mind  that  the  original  grantor,  George  Braundel, 
did  owe  this  debt,  and  I  do  not  understand  the  rule  to  be  that  it 
must  be  a  debt  or  lien  which  the  immediate  grantor  ol  the  defend- 
ants had  originally  contracted. 

Conceding  that  Mary  Braundel  could  not  have  been  sued  upon 
that  agreement,  it  is  evident  that  she  considered  herself  at  least 
morally  bound  to  pay  it,  and  as  a  part  of  the  consideration  for  the 
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conveyance,  she  took  care  to  protect  herself  against  all  liability  on 
account  of  it.  She  does'not  seek  to  avoid  her  contract.  Had  she 
kept  the  land,  she  might  have  paid  the  incumbrance.  French  agreed 
to  pay  the  debt,  which  would  save  her  from  all  possible  liability, 
legal,  equitable  or  moral.  The  defendants  agreed  to  do  the  same. 
They  agreed  to  save  George  Braundel,  Mary  Braundel  and  French, 
from  all  liability  and  pay  this  debt. 

Suppose  all  these  grantees  are  to  be  considered  as  sureties  or 
guarantors  of  George  Braundel,  it  would  be  no  defense  by  one 
surety,  that  another  surety  might  defend,  on  account  of  infancy  or 
any  other  want  of  capacity,  or  on  the  ground  of  fraud,  that  is  no 
defense  for  the  others.  I  think  this  demurrer  to  the  answer  must 
be  sustained. 

C.  F.  Morgan  for  plaintiff;  E.  Sowers  for  defendant. 


352  *ENJOINING  EXECUTION. 

[Cuyahoga  Common  Pleas,   1878.] 

Herman  S.  Adams  et  al.  v.  Noah  Boynton  et  al. 

The  sheriff  is  not  a  proper  party  to  an  action  to  enjoin  the  collection  of  a 
judgment  alleged  to  be  void.  Sec.  5015,  Rev.  Stat.,  applies  only  to  non- 
residents of  the  state,  o*r  one  who  is  trying  to  escape  service  of  summons 

Cadwell,  J. 

This  is  a  motion  to  dissolve  injunction  and  dismiss  petition 
as  against  the  defendant,  John  M.  Wilcox,  sheriff.  The  petition  was 
filed  July  26,  1878.  Restraining  order  granted.  Continued  to 
Sept.  9th,  and  then  continued  by  consent  until  further  order. 

The  petition  sets  forth  that  Noah  Boynton  was  at  the  time  to 
wit:  12th  March,  1878,  a  resident  of  Knox  county  in  this  state;  that 
he  still  lives  there,  and  that  on  the  14th  March,  1878,  he  com- 
menced an  action  against  the  plaintiffs,  Herman  S.  Adams,  Henry 
W.  Mather,  and  Byron  Fay,  in  Knox  county,  before  a  magistrate,  and 
the  summons  issued  against  them  returned  that  they  were  not  found. 
Then  an  attachment  was  issued  and  certain  property  levied  upon  as 
the  property  of  the  plaintiff  and  the  case  proceeded  to  judgment; 
also  that  they  were  non-residents  of  that  county,  that  the  property 
was  valued  at  $12.00,  and  a  judgment  was  finally  rendered  against 
the  defendants  in  that  action. 

The  plaintiffs  say  that  they  knew  nothing  about  it;  that  the 
property  attached  did  not  belong  to  them  and  never  did;  that  this 
is  one  of  the  sharp  practices  resorted  to  in  some  places  for  the  pur- 
pose of  getting  judgment  by  fraud. 

The  plaintiffs  in  that  action  filed  a  transcript  in  the  court  of 
common  pleas  of  Knox  county,  and  then  sent  an  execution  up  here 
to  the  sheriff  of  this  county.  The  plaintiffs  say  that  they  have  al- 
ways been  residents  of  this  county  and  that  Noah  Boynton  was  at 
the  time  and  still  is  a  resident  of  Knox  county. 
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Now,  this  petition  is  filed  against  Noah  Boynton  and  John  M. 
Wilcox,  asking  that  they  may  be  restrained  from  the  collection  of 
this  judgment  for  the  reasons  set  forth.  John  M.  Wilcox  moves 
the  discharge  of  the  injunction,  to  dissolve  so  far  as  he  is  con- 
cerned, th*  restraining  order,  and  dismiss  petition  against  him,  be- 
cause he  is  not  a  proper  party,  and  could  not  be  sued  here.  We 
think  he  is  correct  in  this.  The  supreme  court  by  repeated  decis- 
ions prior  to  1869  has  held  that  the  sheriff  is  not  a  proper  party 
in  a  proceeding  to  restrain  collection  of  a  judgment,  he  having  an 
execution  in  his  hands;  that  the  execution  creditor  was  the  proper 
party.  The  legislature,  then  on  the  11th  March  1859,  passed  an 
act  which  was  in  force  until  the  new  code  was  adopted  in  Septem 
ber  last,  and  that  provides  "That  whenever  a  party  to  a  judgment 
seeks  to  enjoin  the  collector  thereof  by  injunction,  and  shall  make 
an  affidavit  that  the  party  sought  to  be  enjoined,  is  a  nonresident 
of  the  state,  or  has  left  the  same  to  avoid  the  service  of  the  sum- 
mons or  order  of  injunction,  or  *so  conceals  himself  that  3g3 
process  cannot  be  served  upon  him,  the  sheriff  or  other  officer 
having  in  his  hands  the  execution  issued  on  such  judgment,  may 
be  made  a  party  defendant  to  the  action;  and  the  acticn  maybe 
brcught  in  the  county  in  which  such  officer  resides.  And  in  all 
such  cases  the  party  to  the  judgment  sought  to  be  enjoined,  and 
upon  whom  actual  service  cannot  be  made,  may  be  served  by  publi- 
cation of  notice  in  the  manner  prescribed  by  sections  71  and  72  of 
the  act  to  which  this  is  supplementary." 

This  is  the  law  that  was  in  fc  rce  at  the  time  this  petition  was 
filed.  It  has  been  amended  by  the  present  code;  which  took  effect 
on  the  first  day  of  September  last. 

In  this  case  no  affidavit  is  filed  making  any  such  showing,  but 
directly  the  contrary  is  shown.  The  petition  avers  positively  that 
the  judgment  creditor,  that  is  the  person  in  whose  interest  the  ex- 
ecution was  issued,  was  at  the  time,  a  resident  of  Knox  county  within 
this  state.  There  is  no  claim  whatever  by  affidavit  or  otherwise, 
that  he  left  the  state  for  the  purpose  of  avoiding  the  service  of  a 
summons  or  order  of  injunction  or  that  he  concealed  himself  so 
that  process  could  not  be  served.  Prior  to  the  passage  of  this  act, 
under  the  decision  of  the  supreme  court  the  sheriff  was  not  a 
proper  party  at  all.  This  act  provided  special  cases  wherein  he 
could  be  made  a  party,  but  this  is  not  one  of  those  cases. 

The  restraining  order  is  dissolved;  the  action  is  dismissed  so 
far  as  the  sheriff  is  concerned. 

John  W.  Heisley  for  plaintiff;  Estep  &  Squire  for  defendant 
John  M.  Wilcox. 
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• 
363  *PLEADING-*LIMITATION  OF  ACTIONS. 

[Cuyahoga  Common  Pleas,  1878.] 

Robert  A.  Davidson  v.  Wm.  C.  Hall. 

Where  it  is  alleged  that  a  person  received  goods  and  agreed  to  account  for 
them,  or  for  their  proceeds,  but  th?it  he  appropriated  them  and  refused 
to  account  is  on  a  contract  to  account  and  not  in  tort,  and  a  plea  of 
four  years'  limitation  is  had,  but  as  to  other  goods  taken  without  con- 
sent, a  plea  of  four  years*  time  is  good. 

Cadwell,  J. 

This  is  a  demurrer  by  the  plaintiff  to  the  defendant's  sec- 
ond defense  to  the  first  cause  of  action,  and  a  demurrer  to  the  de- 
fendant's second  defense  to  the  second  cause  of  action. 

The  first  cause  of  action  stated  in  plea.  That  first  cause  of 
action  is  that  the  defendant  received  from  the  plaintiff  a  certain 
number  of  beer  barrels,  and  agreed  to  account  for  them  to  the  plain- 
tiff; that  the  barrels  were  the  personal  property  of  the  plaintiff  and 
that  he  is  still  the  owner  thereof;  that  when  the  defendant  took 
possession  of  said  barrels,  he  agreed  that  in  a  reasonable  time  he 
would  return  said  barrels  to  the  plaintiff,  or  that  if  he  should  sell 
or  dispose  ol  said  barrels  or  packages,  he*  would  mak^  a  just  and 
fair  return  of  all  the  nfoneys  so  received  within  a  reasonable  time 
after  receiving  the  same.  The  plaintiff  avers  that  the  said  defend- 
ant has  appropriated  the  said  barrels  or  packages  to  his  own  use 
and  refuses  to  account  for  or  settle  with  the  said  plaintiff  for  the 
same  although  oftentimes  demanded  so  to  do.  That  the  sum  of 
$1,600  is  now  due  the  plaintiff  from  the  defendant. 

To  that  the  defendant  interposes,  first,  this  answer;  that  he 
denies  each  and  every  allegation  in  the  first  cause  of  action  in  said 
petition  contained;  and  second  that  if  plaintiff  had  any  cause  of 
action  against  the  defendant  by  reason  of  any  diversion  or  appro- 
priation by  the  defendant  of  the  property  described  in  the  first 
cause  of  action,  said  cause  of  action  did  not  accrue  to  the  plaintiff 
against  the  defendant  within  four  years,  next  before  the  commence- 
ment of  the  action. 

That,  it  seems  to  me  is  not  a  good  defense,  as  the  action  is  not 
for  a  tort,  but  it  is  ui;der  an  agreement  to  account  for,  and  pay 
over  the  value  of  the  barrels.  It  is  really  a  suit  to  recover  the  value 
of  the  barrels  sold  and  passed  over  into  the  hands  of  the  defendant 
for  which  he  was  to  account;  so  that  the  action  certainly  could  not  be 
barred  in  four  years;  but  being  a  contract,  according  to  the  averments 
of  the  petition,  even  if  not  in  writing,  it  could  not  be  barred  in  less 
than  six  years.  It  is  not  an  action  for  a  tort  which  would  be  barred 
by  the  statute  on  the  ground  that  it  had  not  been  commenced 
within  four  years;  but  is  clearly  an  action  upon  a  contract,  and  we 
think  that  the  demurrer  to  the  second  defense  to  the  first  cause  of 
action  should  be  sustained. 
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For  a  second  cause  of  action  the  plaintiff  says  that  at  the  time 
first  above  mentioned  in  said  first  cause  of  action,  defendant  took 
possession  of  one  hundred  barrels  or  packages  of  stock  ale,  which 
was  in  barrels  of  said  plaintiff,  which  stock  ale  was  worth  $10  each 
barrel  or  package,  amounting  in  all  to  the  sum  of  $1,000.  which  ale 
aforesaid  the  defendant  took  possession  of  without  the  consent  or 
knowledge  at  the  time  of  such  taking  and  appropriation  of  the 
same  to  his  use  and  refuses  to  account  or  settle  with  said  plaintiff, 
although  often  requested;  that  said  sum  of  $1,000  is  now  due  with 
interest.  This  is  the  averment,  that  the  defendant  committed  a 
wrong,  and  was  a  trespasser,  and  that  he  took  those  barrels  with- 
out the  knowledge  or  consent  of  the  plaintiff  and  appropriated  them 
to  his  own  use.  The  petition  is  not  well  drawn,  because  it  does 
not  aver  that  he  has  demanded  the  specific  property;  but  there  is 
no  demurrer  to  the  petition.  We  think  the  fair  and  liberal  con- 
struction which  we  would  be  obliged  to  place  upon  it,  under  the  rules 
prescribed  by  the  code,  would  be  that  it  was  an  action  for  a  tort 
— a  wrongful  taking  of  these  barrels.  To  that,  the  answer  is,  that 
if  the  plaintiff  had  any  cause  of  action  against  the  defendant  by 
reason  of  such  diversion,  it  did  not  accrue  within  four  years.  An 
action  for  a  tort,  an  action  for  k  trespass,  for  a  wrongful  taking  of 
personal  property,  must  be  brought  within  four  years.  We  think 
the  allegations  contained  in  the  petition  would  show  that  it  is  sim- 
ply an  action  for  a  tort,  so  far  as  the  second  cause  of  action  is  con- 
cerned, and  that  the  plea  that  the  cause  of  action  did  not  accrue 
within  four  years  is  good. 

The  demurrer  is  overruled  to  that  defense. 

R.  A.  Davidson;  Bolton  &  Terrell. 


♦MALPRACTICE  OF  ATTORNEY.  I 

[Cuyahoga  Common  Plea9,  May  Term,  1878.] 

State  of  Ohio  v.  Lucius  B.  Eager. 
Caldwell,  J. 

It  is  misconduct  in  office,  such  as  warrants  the  suspension  of 
an  attorney  from  practice,  to  compound  a  misdemeanor. 


LANDLORD  AND  TENANT— FIXTURES. 

[Cuyahoga  Common  Pleas,  May  Term,  1878.] 

R.   F.  Paine,  v.  F.  W.  Coffin. 

1.  Nonpayment  of  rent  does  not  ipso  facto  end  the  term,  but  the  tenant  can 

remove  fixtures  if  he  is  in  possession. 

2.  Partitions,  platforms,  tables  and  furnace  registers  are  fixtures  and  can  not 

be  removed;  but  the  portable  furnace  connected  onl)*  by  pipes  to  the 
registers,  counters  nailed  to  the  floor,  shelving  and  drawers,  are  chattels 
and  are  removable. 

Hamilton,  J. 

This  is  an  action  brought  by  the  plaintiff  to  recover  upon  a 
certain  lease  for  certain  back  rent  claimed  to  be  due.     The  lessor 
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asks  that  a  temporary  injunction  may  be  granted  against  the  de- 
fendant upon  the  ground  that  he  is  about  to  remove  certain  fixtures 
from  the  premises.  It  seems  that  the  premises  were  occupied  by 
the  defendant  as  a  store-room  under  a  lease  which  was  to  continue 
for  the  period  of  three  ye'ars.  The  conditions  of  the  lease  were,  in 
substance  that  the  defendant,  the  lessee,  was  to  occupy  the  prem- 
ises for  six  months,  and  at  the  end  of  six  months  was  to  pay  three 
hundred  dollars,  the  rental  upon  the  lease  being  six  hundred  dol- 
lars per  year,  and  thereafter  fifty  dollars  per  month  as  rent.  The 
plaintiff  states  that  the  defendant  has  paid  nothing,  and  is  now 
threatening  to  remove  the  fixtures  in  the  building,  consisting  of 
a  furnace,  also  of  a  partition  that  has  been  erected  in  the  building, 
certain  counters,  and  a  frame  work  for  drawers  set  up  along  the 
side  of  the  building,  also  certain  platform  tables,  as  they  are 
termed,  and  he  asks  for  a  restraining  order  to  prevent  the  defendant 
from  taking  them  out;  says  that  he  has  commenced  an  action  of 
forcible  detainer  for  the  purpose  of  throwing  them  out;  that  the 
defendant  is  wholly  insolvent,  that  proceedings  in  bankruptcy  have 
been  commenced  against  him  in  the  United  States  court;  the  de- 
fendant has  forfeited  the  term  of  his  lease  by  the  non-payment  of 
rent  on  demand,  the  stipulations  of  the  lease  being  that  a  demand 
may  be  made  at  any  time  after  it  becomes  due  to  the  same  effect  as 
if  made  at  the  time  of  falling  due. 

2  The  answer  is  a  general  denial  as  to  *the  taking  away  of 

anything.  It  is  further  said  that  there  was  a  mistake  made 
in  the  execution  of  the  lease;  that  the  copy  set  out  in  the  petition 
is  not  accurate;  that  instead  of  paying  three  hundred  dollars  April 
20th,  as  back  rent,  defendant's  copy  of  lease  stipulates  that  it  is  to 
be  paid  as  advance  rent,  the  idea  being  that  the  lessee  was  not  to 
pay  anything  at  all  for  the  six  months'  rent;  and  the  defendant 
asks  for  a  reformation  of  the  lease  in  that  regard;  says  that  he  is 
ready  and  willing  to  pay  the  rent  that  is  due  and  has  offered  to  pay 
it  and  asks  that  the  plaintiff  be  enjoined  from  pursuing  his  action 
of  forcible  detainor. 

The  reply  denies  these  averments  on  the  part  of  the  defendant 
— that  there  was  any  tender  ever  made;  avers  that  there  was  a 
pretended  tender  made,  but  that  on  plaintiff's  offering  to  take  it  the 
defendant  withdrew  it  and  refused  to  pay  it  and  said  that  he  would 
pay  it  sometime  during  the  day. 

A  restraining  order  was  granted  upon  the  application  of  the 
plaintiff  in  this  case,  and  upon  the  coming  in  of  the  answer  of  the 
defendant  a  restraining  order  was  also  granted,  temporarily,  by  the 
consent  of  the  plaintiff  in  the  case,  until  the  case  should  be  heard, 
upon  the  defendant's  giving  bail  as  requested.  This  bail  was 
never  given,  and  that  is  the  status  of  the  case  at  this  time.  A 
motion  is  now  made  by  the  defendant  to  modify  this  restraining 
order,  and  the  question  arises  whether  the  plaintiff,  under  the  cir- 
cumstances of  the  case,  has  any  right  whatever  to  these  fixtures  in 
the  store. 
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It  was  undoubtedly  the  rule  of  the  common  law  that  anything 
attached  to  the  freehold  in  any  manner  by  the  tenant  became  the 
property  of  the  landlord.  This  rule  has  been  very  much  modified 
by  subsequent  decisions  in  favor  of  the  tenant.  He  is  allowed 
to  take  away  anything  that  was  not  designed  to  become  part 
of  the  freehold.  It  is  said,  however,  that  whatever  right 
the  tenant  may  have  had,  before  this  lease  was  forfeited,  to  take 
away  these  fixtures,  he  has  no  such  right  now;  that  a  tenant,  if  he 
wishes  to  remove  any  property  that  he  has  put  into  the  premises, 
must  do  it  during  the  term  of  his  lease  or  not  at  all;  that  after  the 
expiration  of  the  lease  by  forfeiture  or  otherwise,  he  no  longer  has 
any  right  there,  although  he  may  be  in  possession  of  the  property. 
The  decisions  are  very  diverse  upon  that  proposition.  Some  of 
them  maintain  that  it  must  be  done  during  the  term  of  the  lease 
and  that  the  continued  possession  would  be  a  wrongful  possession 
unless  he  had  a  right  to  remain,  and  therefore  when  the  lease  was 
forfeited  his  term  had  expired  and  he  would  no  longer  have  any 
right  to  take  it  away.  The  doctrine  maintained  by  other  authori- 
ties is  that  the  tenant  may  remove  the  property  at  any  time  so  long 
as  he  retains  possession  of  the  leasehold  estate,  which  proceeds 
upon  the  theory  that  by  an  abandonment  of  the  premises  the  prop- 
erty left  becomes  the  property  of  the  landlord. 

Thus  there  are  three  holdings  upon  that  proposition.  I  incline 
to  think,  however,  that  so  long  as  the  tenant  remains  in  the  actual 
possession  of  the  property — has  not  vacated — remains  there  perhaps 
under  question  of  right,  as  a  suit  in  this  particular  case  is  now 
pending  to  determine  whether  or  not  that  right  has  been  forfeited 
— the  tenant  has  the  right  to  remove,  if  the  fixtures  are  of  a 
character  which  he  may  remove. 

Now  as  to  whether  they  are  fixtures  or  not  as  between  land- 
lord and  tenant  is  the  only  remaining  question.  In  the  1st  Ohio 
State;  Teaff  v.  Hewitt,  the  court  said:  4tA  fixture  is  an  article 
which  was  a  chattel,  but  which,  by  being  affixed  to  the  realty,  be- 
came accessory  to  it  and  parcel  of  it.  The  true  criterion  of  a  fix- 
ture, apart  from  established  usages  or  special  agreement,  is  the 
united  application  of  the  following  requisites,  to- wit:  1.  Actual 
annextion  to  the  realty,  or  something  appurtenant  thereto. 
2.  Application  to  the  use,  or  purpose,  to  which  that  part  of  the  realty 
with  which  it  is  connected,  is  appropriated.  3.  The  intention  cf 
the  party  making  the  annexation,  to  make  a  permanent  accession 
to  the  freehold  which  intention  is  determinable  from  an  inspection 
of  the  property  itself,  taking  into  consideration  its  nature,  mode  of 
attachment,  purpose  for  which  it  is  used,  the  relation  of  the  party 
making  the  annexation  and  other  attending  circumstances."  All 
these  must  combine  in  order  to  make  a  fixture  and  that  is  the  cri- 
terion by  which  it  is  to  be  determined  whether  a  certain  thing  is  or 
is  not  a  fixture. 

In  the  22d  Ohio  State  the  court  uses  the  following  language: 
4 'That  the  mode  of  annexation  alone  will  not  determine  the  char- 
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acter  of  the  property  annexed  is  apparent  from  the  fact  that  prop- 
erty may  be  annexed  by  the  same  mode,  and  yet  be  personalty  in 
the  one  case  and  realty  in  the  other.  Trees  growing  in  a  nursery 
are  annexed  to  the  soil  in  the  same  way  as  trees  growing  in  an 
orchard;  but,  in  the  former  case,. they  are  cultivated  for  the  pur- 
poses ol  trade  and  are  regarded  as  personalty,  while  in  the  latter, 
being  intended  as  a  permanent  accession  to  the  lands,  they  are  re- 
garded as  belonging  to  the  realty.  The  general  principal  to  be 
kept  in  view,  which  underlies  all  questions  of  this  kind,  is  the  dis- 
tinction between  the  business  which  is  carried  on  in  or  upon  the 
premises  or  locus  in  quo.  The  former  is  personal  in  its  nature  and 
articles  that  are  merely  accessory  to  the  business,  and  have  been 
put  on  the  premises  for  this  purpose,  and  not  as  accessions  to  the 
real  estate,  retain  the  personal  character  of  the  principal  to  which 
they  appropriately  belong  and  are  subservient." 

Now  there  have  been  some  affidavits,  perhaps  two  or  three  on 
each  side  of  this  case,  showing  the  character  of  these  fixtures— how 
permanently  they  are  attached  to  the  freehold.  It  appears  that  the 
furnace  in  this  case  is  a  portable  furnace,  and  was  set  upon  the 
floor  in  the  basement  with  pipes  leading  from  it  to  the  floor  where 
there  are  some  two  or  three  registers  through  which  the  heated  air 
comes  into  the  store  room.  The  registers'are  attached.  There  is 
no  question  about  those.  They  should  remain.  But  this  portable 
furnace,  having  no  attachment  whatever  to  the  freehold,  seems  to 
me  to  stand  in  the  same  position  as  that  of  an  ordinary  stove.  It 
was  placed  there  by  the  tenant  simply  for  the  purpose  of  transact- 
ing his  business. 

In  relation  to  the  partition,  that  is  permanent.  It  separates 
one  part  of  the  room  from  the  other.  This  fixture  attached  to  the 
side  of  the  wall  for  holding  drawers,  there  is  no  question  but  that 
is  a  permanent  fixture.  Some  of  the  counters  are  set  upon  the  floor, 
not  fastened  in  any  way,  and  some  of  them  are  nailed  to  the  floor. 
They  were  there  and  used  simply  by  the  tenant  in  carrying  on  his 
business.     The  safe  is  also  there.     The  same  may  be  said  of  that. 

In  reference  to  the  platform  tables,  as  they  are  termed,  we 
think  those  are  permanent.  They  are  attached  in  a  permanent 
manner — secured  to  the  window,  to  the  flpor  and  to  the  side  of  the 
building,  and  constructed  in  such  a  manner  that  if  taken  down 
they  would  not  be  of  a  particle  of  use  to  anybody. 

As  to  this  shelving,  drawers,  etci,  as  I  have  said  before,  they 
were  not  designed  to  be  permanently  attached  to  the  freehold,  and 
,  as  a  matter  of  fact  *are  the  same  as  were  formerly  used  by  the 
tenant  in  the  building  at  the  Weddell  house  from  where  he  re- 
moved into  this  building. 

I  find  that  the  partitions,  platform  tables,  registers  in  the  floor, 
are  fixtures  and  cannot  be  removed;  that  the  counter,  shelving 
drawers  and  furnace  are  simply  chattels  and  may  be  taken  away  by 
the  tenant.  The  restraining  order  will  therefore  be  modified  in 
that  particular. 
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*  SEPARATION  OF  WITNESSES.  9 

[Cuyahoga  Common  Pleas,  November  Term,  1878.] 

Stanton  v.  Ruggles  et  al. 

In  the  case  of  Stanton,  an  infant,  by  next  friend,  against  Rug- 
gles et  al.,  counsel  lor  defendants,  before  any  testimony  was 
offered,  having  asked  the  court  to  order  a  separation  of  the  plain- 
tiff's witnesses,  the  plaintiff  was  sent  out,  counsel  for  the  plaintiff 
having  stated  that  the  management  of  the  suit  out  of  court  had 
been  solely  under  the  charge  of  the  next  friend,  and  the  latter  was 
permitted  to  remain. 


REFERENCE— CORPORATIONS. 

[Cuyahoga  Common  Pleas,  November  Term,  1878  ] 

Geo.  P.  Burwell  v.  The  Hazard  Hame  Co. 

1.  In  order  to  review  exceptions  to  evidence  on  a  trial  had  before  a  referee* 
a  bill  of  exceptions  is  necessary,  as  a  trial  before  a  referee,  is  conducted 
and  reviewed  the  same  as  a  trial  by  court. 

2.  A  stockholder  who  gives  his  notes  to  creditors  of  the  corporations  at  its 

request,  and  judgment  is  had  on  them,  is  a  creditor,  though  he  has  not 
paid. 

Cadwell,  J. 

This  case  was  heard  upon  exceptions  to  the  report  of  a  referee. 
So  far  as  the  exceptions  taken  by  Sloss,  Rock  and  Hosmer  are  con- 
cerned, there  is  nothing  for  the  court  to  pass  upon  except  that 
taken  by  counsel  for  Sloss  to  certain  questions  asked  by  counsel  for 
Sloss  in  regard  to  i  conversation  had  between  him  and  the  treas- 
urer or  secretary  of  the  company  which  was  objected  to  and  by  the 
referee  ruled  out,  to  which  there  was  a  bill  of  exceptions  taken.  I 
do  not  think  there  is  any  ground  for  the  exception,  but  that  the  re- 
feree acted  properly  in  ruling  out  the  evidence.  The  supreme 
court  has  decided  repeatedly  and  the  code  is  explicit  on  that  sub- 
ject, that  a  trial  before  a  referee  proceeds  in  all  respects  as  a  trial 
before  a  court,  and  there  is  no  way  to  review  his  report  upon  the 
findings  of  fact  and  law,  except  by  taking  a  bill  of  exceptions  to 
this  court  on  exceptions  to  the  report.  This  is  a  court  of  error, 
and  stands  in  the  same  relation  to  a  referee  as  the  district  court  to 
the  court  of  common  pleas  There  is  nothing  then  that  we  can 
act  upon  in  regard  to  the  exceptions  taken  by  Hosmer,  Sloss  and 
Rock. 

There  is  one  other  party,  Festus  C.  Bolton,  who  takes  excep- 
tions to  the  report  of  the  referee,  as  to  his  conclusion  from  the 
facts  which  are  all  stated  in  the  bill  of  exceptions,  regularly  pre- 
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pared  and  signed  by  the  referee  at  the  time  and  made  a  part  of  his 
report;  so  that  I  think  that  is  properly  before  this  court  and  it  is 
simply  this  question:  The  referee  finds  that  Bolton,  and  several 
.  n  others  *whom  it  is  not  necessary  to  name,  being  stockholders 
in  the  Hazard  Hame  Co.,  and  the  Hazard  Hame  Co.  being  in- 
debted to  certain  banks  and  other  persons  for  liabilities  incurred 
on  account  of  the  company — that  Bolton,  by  agreement  between 
the  stockholders  and  with  the  assent  of  the  First  National  bank 
and  other  banks,  in  lieu  of  the  indebtedness  on  these  bank  notes 
gave  his  own  individual  notes,  one  for  two  thousands  dollars  and 
the  other  for  four  thousand  dollars;  that  they  both  belonged  to  the 
First  National  bank  of  Ohio,  and  that  by  agreement  with  the  bank 
and  all  parties  concerned,  Festus  C.  Bolton  gave  his  individual 
notes,  in  lieu  of  and  in  payment  of  the  original  notes,  and  that 
these  notes  were  accepted  by  the  banks  as  payment  of  the  original 
indebtedness,  and  the  referee  was  asked  to  find  that  Bolton  was  a 
creditor  of  the  corporation  to  the  extent  of  that  liability,  further 
finding  that  when  those  notes  of  Bolton  became  due  suits  were 
brought  upon  them  and  judgment  recovered  against  him.  The 
referee  found,  however,  that  he  was  not  entitled  to  stand  in  the  re- 
lation of  creditor  for  the  reason  that  he  had  not  in  fact  paid  those 
judgments.  In  that  respect  I  think  the  referee  was  wrong,  for  if 
the  original  indebtedness  was  actually  paid  off,  Bolton  paid  for  the 
corporation  the  debt  of  the  corporation  at  the  request  of  the  cor- 
poration, and  it  may  be  implied  although  the  bill  of  exceptions 
does  not  state  specifically  that  it  was  at  the  request  of  the  corpora- 
tion, yet  it  was  at  a  meeting  of  the  stockholders  of  the  corporation 
and  the  bank  accepted.  It  is  fair  to  infer  that  if  it  could  have  any 
knowledge  of  that  fact,  and  it  was  done  at  the  request  of  the  cor- 
poration, then  the  old  indebtedness  of  the  corporation  had  been 
extinguished,  and  Bolton  by  assuming  to  pay  their  liabilities  by 
giving  his  own  notes,  which  were  received  in  payment,  we  think 
did  pay  that  debt  to  the  corporation,  and  that  thereby  he  became  a 
creditor  of  the  corporation.  This,  of  course,  could  have  no  other 
effect. 

It  was  argued  to  some  extent  that  he  having  paid  that  debt, 
that  he  should  have  the  privilege  of  setting  off  against  his  indi- 
vidual liability  as  a  stockholder  the  amount  of  this  indebtedness 
which  he  had  assumed.  But  we  do  not  think  that  that  position  is 
tenable,  and  that  it  would  not  be  a  fair  thing  to  have  this  record 
stand  in  the  way  it  does  by  the  report  of  the  referee,  forever  bar- 
ring him  from  placing  himself,  should  it  become  necessary,  in  the 
position  of  a  creditor  of  the  corporation.  And  for  this  reason  the 
exceptions  taken  by  Festus  C.  Bolton  are  sustained  and  the  report 
of  the  referee  is  set  aside  in  the  respect  that  it  finds  that  he  is  not 
a  creditor  of  the  corporation. 

Ford,  P.  P.,  W.J.  Hudson  for  defendant;  D.  W.  Gage  for 
plaintiff. 
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EJECTMENT— LAND  CONTRACT— PETITION. 

[Cuyahoga  Cominou  Pleas,  November  Term,  1878.] 

tjANS  Zoeter  v.  A.  W.  Lamson. 

1.  Whether  an  action  of  ejectment  may  be  maintained  by  the  owner  of  the 

legal  title  as  against  a  defendant  in  possession  by  virtue  of  a  land  con- 
tract, rescinded  by  the  plaintiff,  query. 

2.  A  petition  in  such  a  case  which  does  not  aver  that  the  plaintiff  has  com- 

plied with  the  terms  of  the  contract  on  his  part  is  defective. — [Ed.  Law 
Reporter. 

Cadwell,  J. 

This  is  a  demurrer  to  the  answer  and  is  rather  a  novel  proceed- 
ing. The  action  purports  to  be  for  the  recovery  of  real  property, 
or  what  would  be  considered  an  action  of  ejectment  and  for  the  use 
and  occupation  of  the  premises  after  a  certain  time.  I  have  never 
known  in  my  experience,  under  the  code,  of  an  action  of  this  kind 
being  brought  under  such  circumstances.  The  plaintiff  says  that 
he  is  seized  in  fee  of  the  following  lands,  and  that  defendant  un- 
lawfully keeps  plaintiff  out  of  possession;  and  there  is  the  further 
averment  that  the  defendant  entered  into  possession  under  a  con- 
tract of  purchase,  but  for  three  years  past  has  utterly  neglected  to 
comply  with  the  terms  of  payment  of  the  whole  amount  of  the 
purchase  price;  that  four  annual  payments  have  fallen  due  and  un- 
paid; that  on  or  about  the  14th  day  of  October,  1878,  the  plaintiff 
notified  the  defendant  of  the  recision  of  said  contract  and  de- 
manded possession  of  said  premises. 

For  a  second  cause  cf  action  the  plaintiff  says  that  the  defend- 
ant entered  into  possession  unlawfully  withholding  to  his  damage 
in  the  sum  of  three  hundred  dollars,  and  asks  judgment  for  the  re- 
covery of  the  possession  of  the  property,  and  for  a  lien. 

There  is  nothing  whatever  stated  in  the  petition  as  to  what 
the  terms  of  that  contract  were.  It  was  under  a  contract  of  pur- 
chase he  says.  There  is  no  averment  in  the  petition  that  the  plain- 
tiff has  ever  complied  with  any  of  the  terms  and  conditions  of 
that  contract,  but  says  that  he  rescinded  the  contract  on  a  certain 
day  and  gave  the  party  notice. 

Now  the  defendant,  by  his  answer  and  cross- petit  ion,  says 
that  he  admits  that  the  plaintiff  holds  the  legal  title  to  the  prem- 
ises and  that  he  entered  into  possession  of  the  premises  by  virtue 
of  the  contract  of  purchase,  and  he  admits  that  plaintiff  on  the 
14th  of  October,  1878,  notified  this  defendant  that  he  had  re- 
scinded said  contract.  He  further  says  that  on  the  8th  day  of 
October,  1874,  the  defendant  entered  into  an  agreement  in  writing 

tAffirmed  by  supreme  court  in  Lamson  v.  Zoeter,  without  report    11  Bull., 
327.     No  account  of  decision  of  district  court  is  found  in  C.  L.  R. 
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with  the  plaintiff,  of  which  the  following  is  a  copy:  "Agreement 
entered  into  this  8th  day  of  October,  1874,  between  Jan  Zoeter  and 
A.  W.  Lamson,  whereby  said  Jan  Zoeter  this  day  agrees  to  sell  to 
A.  W.  Lamson  a  certain  house  and  lot  situated  upon  the  south  side 
of  Superior  street  between  Norwood  street  and  Denham  avenue, 
being  the  first  lot  east" — and  so  on,  describing  the  property. 

Then  follows:  "Said  house  being  now  in  course  of  erec- 
tion and  completion,  said  house  to  be  finished  in  every  respect  by 
said  Zoeter  in  a  good  workmanlike  manner,  with  inside  walk  and 
fences,  well  and  cistern,  lot  graded  and  sodded,  and  barn,  all  to  be 
conveyed  to  said  Lamson  by  a  good  warranty  deed  free  of  incum- 
brances when  finished.  Said  A.  W.  Lamson  agrees  to  pay  the 
said  Zoeter  for  the  same  the  sum  of  $8,000,  $  2,000  down,  the  bal- 
ance $6,000  in  four  equal  annual  payments,  secured  by  a  mortgage 
on  said  premises,  and  at  7  per  cent,  interest;  said  payments  to  bear 
date  the  day  when  possession  is  given  of  said  Lamson.  This  con- 
tract is  subject  to  verbal  arrangements  between  the  parties  as  to  the 
manner  of  finishing  said  house.  Now  the  defendant  goes  on  and 
says  that  after  the  house  was  completed,  he  did  pay  the  $2,000  and 
a  little  over  a  thousand  dollars  more  within  a  few  days  thereafter, 
and  he  says  that  previous  to  the  time  of  taking  possession  of  the 
premises,  the  defendant  had  paid  to  the  plaintiff  the  full  amount  of 
said  down  payment  of  $2,000,  and,  on  or  about  the  date  said  house 
was  completed  to  wit :  the  15th  of  December,  he  prepared  a  mort- 
gage deed  to  be  executed  by  himself  to  the  plaintiff  to  secure  the 
deferred  payments  provided  for  in  the  contract,  and  that  up  to  the 
time  when  the  house  was  finished,  he  had  fully  performed  all  of 
said  contract  on  his  part  to  be  performed,  and  that  it  then 
became  the  duty  of  the  plaintiff,  under  and  by  reason  of 
the  terms  of  said  contract,  to  free  said  premises  from 
all  incumbrances  and  then  and  there  to  convey  the  same 
-  -  to  this  defendant  *by  a  good  warranty  deed ;  that  the 
defendant  then  and  there  prepared  a  warranty  deed  of  the 
premises  from  the  plaintiff,  in  due  form,  and  requested  him  to  exe- 
cute and  deliver  the  same  to  the  defendant  and  then  there  informed 
the  plaintiff  that  he  was  ready  to  execute  and  deliver  to  the  plain- 
tiff a  mortgage  to  secure  the  deferred  payments.  He  says  that  at 
the  time  the  house  was  finished  and  possession  of  the  same  given 
to  this  defendant,  there  was  an  incumbrance  on  the  premises,  a 
mortgage  lien,  which  was  then  a  valid  lien  on  the  premises,  and 
which  remained  and  continued  to  be  a  valid  lien  on  the  premises 
for  more  than  two  years  thereafter  until  on  or  about  the  second  day 
of  June,  1877;  that  since  that  date  when  said  house  was  finished 
down  until  the  second  dayof  June,  1877,  the  plaintiff  disregarding 
the  conditions  of  said  contract  on  his  part  to  be  performed,  failed 
and  neglected  to  have  said  premises  freed  of  the  incumbrance 
thereon.  Then  he  goes  on  to  set  forth  that  he  paid  in  all,  the  sum 
of  $2,942.25  on  the  premises,  showing  that  the  defendant  himself 
was  entirely  in  default;  that  he  had  never  tendered  him  the  deed 
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as  he  had  stipulated  in  his  contract.  There  is  no  averment  con- 
tained in  the  petition  to  show  that  he  had.  The  petition  itself 
would  be  demurrable  because  the  pleader  has  not  set  forth  that  he 
has  performed  all  the  conditions  of  the  contract  upon  his  part  to 
be  performed.  I  do  not  undertake  to  say  whether  an  action  in 
ejectment  could  be  maintained  under  circumstances  like  this;  but  it 
certainly  never  could  until  the  plaintiff  had  performed  all  the  con- 
ditions upon  his  part.  I  have  not  examined  the  statute.  For- 
merly, before  the  adoption  of  the  code,  a  party  who  held  a  mort- 
gage upon  premises  might  commence  an  ejectment  suit  to  turn  the 
mortgagor  out  upon  a  breach  of  the  conditions  of  the  mortgage. 
That  certainly  cannot  be  done  now;  but  he  must  foreclose  his 
mortgage,  and  we  think,  in  a  case  of  this  kind  the  rule  ought  to  be 
that  the  party  should  stand  in  the  same  relation  to  his  grantee  un- 
der a  written  land  contract  that  a  mortgagor  and  mortgagee  would 
stand.     However,  I  do  not  undertake  to  pass  upon  that  question. 

Now,  here  is  a  demurrer  also  to  that  part  of  the  defense  set 
forth  in  what  is  called  the  cross  petition.  Now,  if  the  plaintiff 
has  rescinded  the  contract  without  complying  with  or  offering  to 
comply  Arith  or  being  in  a  condition  to  comply  with  the  terms  and 
conditions  of  that  contract,  and  turns  the  party  out  of  possession, 
he  must  make  him  good;  he  cannot  rescind  the  contract  while  he 
is  in  default,  unless  he  places  the  other  party  in  as  good  a  condi- 
tion as  he  was  before.  He  is  bound  to  pay  for  all  the  improve- 
ments and  repay  all  the  purchase  money  paid  to  him. 

The  demurrer  to  this  answer  and  cross-petition  is  overruled. 

E.  D.  Starke  for  plaintiff;  Pennewell  &  Lamson  for  defendant. 


*  FREIGHT  DISCRIMINATION— PENALTY— LIMITATIONS.     19 

[Cuyahoga  Common  Pleas,  January  Term,  1878.] 

Crawford  et  ai,.  v.  The  Pennsylvania  Co. 

An  action  for  a  penalty  against  a  foreign  railway  which  operates  a  domestic 
road  is  not  saved  from  the  one-year  bar  of  the  statute  of  limitations  by 
its  non-residence,  unless  it  is  shown  to  be  a  lessee  which  has  taken  all  the 
statutory  steps  entitling  it  to  sue  and  be  sued  as  a  domestic  corporation 

Jones.  J. 

This  is  an  action  brought  for  the  plaintiffs  to  recover 
about  $160,000  of  the  defendant,  which  is  a  foreign  corporation 
operating  certain  other  railroads  in  Ohio,  by  reason  of  certain 
alleged  excessive  charges  (running  through  a  series  of  years,  from 
1871  to  1875)  on  the  transportation  of  coal  for  plaintiffs  from  Clinton 
Station,  and  other  points,  which  are  claimed  to  be  violations  of  the 
statutes  of  1871  and  of  1872,  amendatory  thereof,  to  be  found  in 
volume  68,  page  78,  and  volume  69,  page  27,  Ohio  Laws. 

The  petition  in  this   case  is  very  voluminous,  and    contains 
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some  five  or  six  hundred  causes  of  action  for  as  many  alleged  sep- 
arate and  distinct  violations  of  the  statute. 

The  defendant  demurs  to  each  and  every  one  of  said  alleged 
causes  of  action,  except  the  257th  and  258th,  on  the  grounds  that 
the  petition  does  not  contain  facts  sufficient  to  constitute  a  cause  of 
action;  and  fcr  the  reason  that  on  the  face  of  the  petition  each  and 
every  one  of  said  causes  of  action  is  barred  by  the  statutes  of  limi- 
tation. 

On  the  oral  argument  of  this  demurrer  two  things  seemed  to 
be  substantially  agreed  upon  by  the  counsel  on  both  sides,  to  wit: 

1.  Thst  the  petition  conta incd  such  averments  that  the  plain- 
tiffsJ  right  to  recover  depended  upon. whether  the  proper  construc- 
tion of  the  statute  in  question  was  the  one  given  to  it  by  the  plain- 
tiffs or  the  one  given  to  it  by  the  defendant  and  his  counsel;  the 
plaintiffs  insisting  that  the  effect  of  the  statute  was  to  prevent  any 
greater  rate  of  charge  by  any  railroad  company  for  transportation 
per  ton  and  per  mile  for  a  short  distance,  than  for  a  long  distance, 
or,  in  other  words,  that  it  requires  such  companies  to  charge  a  uni- 
form rate  per  mile  for  long  or  short  distances  for  the  same  kind  of 
freight  carried  in  the  same  direction.  On  the  other  hand,  defen- 
dant's counsel  insist  that  the  statute  was  penal  in  its  character, 
and  that  it  should  be  strictly  construed,  and  that  the  effect  of  it 
was  only  to  prohibit  them  from  charging  a  larger  sum  for  trans- 
porting property  any  particular  distance  than  it  does  for  the  same 
property  in  the  same  direction  for  an  equal  or  greater  distance, 
but  that  the  statute  does  not  establish  a  uniform  rate  per  mile,  and 
does  not  prevent  a  railroad  company  from  charging  the  same  price 
for  a  short  distance  as  it  does  for  a  longer  one. 

2.  It  seemed  to  be  conceded  on  the  hearing  that  the  plaintiff's 
petition  showed  that  the  defendant,  the  Pennsylvania  company, 
was  the  lessee,  under  and  by  virtue  of  the  act  of  March  19,  1869, 
vol.  69,  page  32,  O.  L.,  of  the  various  railroads  it  was  operating  in 
carrying  the  said  coal  of  the  plaintiffs,  in  regard  to  which  the  dis- 
crimination and  overcharge  is  alleged.  But  on  a  careful  examina- 
tion of  the  various  allegations  of  the  petition,  I  do  not  think  that 
either  of  the  facts  apparently  conceded  by  counsel  are  therein  set 
forth. 

In  other  words,  I  think  there  are  allegations  in  the  plaintiff's 
petition  which  are  broad  enough,  if  proven,  to  entitle  them  to  re- 
cover under  the  statute  whichever  construction  is  to  be  given  to  it. 
For  the  petition  does  contain  a  statement  that  the  defendant 
charged  a  certain  sum  per  ton,  for,  say  fifty-four  miles  from  Clii»- 
ton  Station  to  Cleveland,  being  more  by  so  many  dollars  than  it 
charged  certain  other  persons  and  corporations  named  for  freight  of 
same  kind  for  an  equal  or  greater  distance,  and  more  than  it 
charged  various  named  persons  for  certain  greater  distances  named 
in  the  petition.  This  being  the  case  I  cannot  hold  that  the  plain- 
tiffs' case,  as  made  in  their  petition,  is  not  within  the  provisions  of 
the  statute;  and  it  also  obviates  the  necessity  of  at  present  decid- 

360 


CLEVELAND  LAW  REPORTER.  20 

Crawford  et  al.  v.  Pennsylvania  Co.  Vol.  II 

ing  whether  the  plaintiffs*  or  the  defendant's  constructicn  of  the 
statute  is  the  correct  one.  If,  however,  both  parties  are  willing  to 
stipulate  that  the  petition  may  stand  or  fall  upon  their  respective 
constructions  of  the  statute,  I  will  pass  at  once  on  its  construction, 
as  I  have  examined  it  carefully  and  made  up  my  mind  in  regard 
to  it. 

3.  This  action  being  for  the  recovery  of  a  penally  imposed  by 
a  statute,  is  barred  by  the  statute  of  limitations  one  year  from  fche 
time  the  cause  6f  action  occurred,  unless  the  statute  was  prevented 
from  running  under  section  21  of  same  statute,  by  reason  of  the 
absence  from  the  state  of  the  said  defendant  a  foreign  corporation. 

The  defendants  insist  that  by  a  certain  statute  passed  March 
16,  1868,  foreign  railroad  companies  are  authorized  to  lease  certain 
other  connecting  lines  of  railroad  or  enter  into  an  arrangement  for 
their  common  benefit,  provided  it  is  sanctioned  by  two- third  of 
the  stockholders  of  the  road  to  be  leased  at  a  meeting  called  for 
that  purpose,  and  that  when  this  is  accomplished  the  lessor  may 
sue  and  be  sued  in  all  cases  for  the  same  causes  and  in  the  same 
manner  as  a  corporation  of  this  state  might  be.  if  operating  its  own 
road. 

They  further  insist  that  such  foreign  corporation  so  leasing 
roads  within  the  state,  is  required  by  statute  to  maintain  an  office 
on  the  line  of  the  road  so  leased  where  legal  process  can  be  at  all 
times  served  on  it;  and  that  by  reason  of  these  provisions  the  de- 
fendant, though  a  foreign  corporation,  was  not  absent  from  the 
state  nor  for  a  single  moment  without  the  jurisdiction  of  its  courts 
or  beyond  its  control  from  the  time  of  the  contraction  of  the  lia- 
bility to  the  plaintiffs,  if  any  there  was,  up  to  the  time  this  suit 
was  begun  in  this  court. 

But  I  hold  that  this  point  cannot  be  fairly  made  or  decided  on 
this  hearing,  for  the  reason  that  it  does  not  appear  in  the  petition 
that  the  Pennsylvania  company  ever  leased  any  of  the  roads  in 
question,  or  any  other  roads,  in  the  state  of  Ohio,  or  that  it  ever 
acted  under  said  statute  in  any  way,  or  that  the  stockholders  of 
any  such  leased  roads  ever  ratified  or  assented  to  any  arrangement 
under  said  statute,  or  that  said  defendant  ever  established  an  office 
for  the  service  of  process  on  the  line  of  said  leased  roads,  as  re- 
quired by  the  statutes.  The  allegation  in  the  petition  that  defend- 
ant was  "running,  contributing  and  operating"  said  road  is  not 
sufficient  to  show  that  it  was  acting  under  said  statute.  The  point 
here  sought  to  be  made  is  a  new  and  interesting  one  under  the 
laws  of  this  state.  I  think,  however,  that  it  does  not  arise  in  the 
case  at  present.  I,  therefore,  on  the  whole  matter,  hold  that  the 
petition  does  contain  facts  enough  to  constitute  a  cause  of  action, 
and  that  there  is  nothing  at  present  in  the  petition  to  show  that  the 
running  of  the  statute  of  limitation  has  not  been  prevented  by  rea- 
son of  the  absence  of  the  defendant  as  a  non-resident  corporation. 

The  demurrer  of  the  defendant  to  the  plaintiffs'  petition  is 
therefore  overruled. 
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The  defendant  excepted  and  was  given  leave  to  answer  by  Feb- 
ruary 10th. 

Judge  J.  P.  Bishop,  for  plaintiff;  and  Ranney,  for  defense. 

27  *  ATTORNEY  -DISBARRMENT. 

[Cuyahoga  Common  Pleas,  November  Term,  1878. J 

State  of  Ohio  v.  O.  H.  Bentley. 

An  attorney  may  be  disbarred  for  misconduct,  not  necessarily  misconduct  as 
an  attorney,  otherwise  the  court  could  not  disbar  for  crime,  but  there 
must  be  misconduct,  and  hence  bad  motive  must  be  charged,  and  if  the 
information  is  consistent  with  proper  motives  it  is  demurrable. 

CADWELL,  J. 

After  a  careful  consideration  of  the  information  in  this  case,  I 
am  satisfied  that  it  cannot  be  sustained,  simply  upon  the  ground 
that  it  does  not  show  misconduct,  and  therefore  does  not  show  good 
cause.  There  is  no  bad  motive  charged,  nothing  charged  as  that  it 
was  done  by  way  of  revenge,  mischief,  to  extort  money  or  any- 
thing else  of  that  kind.  I  hold,  and  have  already  held  in  one 
other  case,  that  it  is  riot  necessary  to  charge  that  the  defendant 
committed  a  crime,  nor  that  the  act  was  done  while  acting  in  the 
capacity  of  an  attorney,  but  that  in  order  to  make  "good  cause" 
under  the  general  terms  used  by  the  statute  "for  misconduct  in 
office  or  for  good  cause  shown,"  there  must  be  misconduct  ,  not 
necessarily  misconduct  as  an  attorney,  because,  if  it  is  misconduct 
as  an  attorney  simply,  a  man  might  be  guilty  of  all  manner  of 
crimes  and  the  court  could  not  disbar  him.  Now,  in  regard  to  this 
information,  it  contains  a  single  count  and  paragraph.  "For  cause 
first,  that  on  or  about  the  24th  day  of  May,  1878,  the  said  O.  H. 
Bentley  aided  and  assisted  in  procuring  one  Phillip  Godletter  to 

sign  and  make  oath  to  an  affidavit  wherein  one was 

charged  with  the  commission  of  a  crime  when  the  said  Bentley 
well  knew  that  the  said  Godletter" — that  is,  the  person  who  signed 
the   affidavit,  for   it  does  not   state  whom  he  aided  and  assisted. 

It     does     not    state    what    crime    — • —    was    charged 

with.  Perhaps  that  would  not  be  necessary, — "when  the 
said  Bentley  well  knew  that  the  said  Godletter  did  not  know  the 
person  chaiged  with  the  offense."  That  is  the  first  accusation. 
Would  it  be  misconduct  on  the  part  of  an  attorney  if  a  man 
comes  to  him  and  says,  "Now,  I  have  been  informed  that  a  crime 
2a  has  been  ^committed  upon  the  street.  I  wish  you  to  draw  an 
affidavit.  I  don't  know  it  myself,  but  I  have  been  informed 
that  such  is  the  fact,  and  it  is  necessary  to  take  immediate  steps  to 
arrest  the  party;"  and  the  attorney  draws  the  affidavit?  The  per- 
son applying  to  him  says,  "I  don't  know  the  fact  myself,"  but  he 
makes    the   usual    affidavit    and  swears  that   a   crime   has  been 
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committed  "as  he  verily  believes."  I  can  see  nothing  wrong  in 
that.  It  is  a  thing  that  is  done  repeatedly,  frequently  and  prop- 
erly* so  far  as  I  am  able  to  discover. 

But  a  further  accusation  is,  that  he  did  not  know  the  person 
charged  with  the  offense,  and  that  he  knew  nothing  whatever  of  the 
alleged  offense.  That  might  all  be,  under  what  I  have  already  said. 
This  person  might  come  in — say  a  crime  of  robbery  has  been  com- 
mitted upon  the  street,  assault  and  battery,  murder,  anything  of  that 
kind,  and  say  to  the  attorney, 4  'I  do  not  know  any  of  these  facts,  but  it 
is  reported  to  me  that  such  has  been  the  case;  I  do  not  know  the 
man— designate  him  as  Jdhn  Doe — or  do  not  know  the  fact,  but  I 
verily  believe  a  crime  has  been  committed."  Would  there  be  any- 
thing wrong  in  any  attorney  drawing  an  affidavit  in  that  way?  I 
am  unable  to  see  wherein  there  would  be  any  misconduct  on  the 
part  of  an  attorney  or  anybody  else  in  thus  drawing,  an  affiadvit, 
or  assisting  in  having  it  done  or  in  procuring  the  party  who  thus 
gave  the  information  to  the  attorney  to  assist  him  in  procuring  the 
affidavit. 

Now,  there  is  nothing  in  this  information  which  would  nega- 
tive the  idea  that  exactly  that  state  of  facts  might  exist.  It  fur- 
ther avers,  "and  that  he  did  not  understand  the  language  in  which 
it  was  written."  That  Bentley  knew  that  this  person  that  made 
the  affidavit  did  not  know  the  person  that  had  committed  the 
crime,  did  not  know  the  facts  in  relation  to  the  crime,  and  did  not 
understand  the  language  in  which  the  affidavit  was  written.  That 
all  may  be.  He  may  be  a  German;  he  may  be  a  Bohemian,  a 
Frenchman,  any  other  nationality.  The  affidavit  may  be  written 
in  English  and  the  person  making  the  affidavit  may  not  understand 
the  English  language,  but  there  is  nothing  in  this  information  to 
negative  the  idea  that  the  contents  of  the  affidavit  were  made 
known  to  the  person  who  made  the  affidavit  in  a  language  which 
he  did  understand.  He  may  have  had  an  interpreter  to  interpret  it 
in  a  language  which  he  did  understand.  [Reads.]  "All  of  which 
facts,  as  aforesaid,  the  said  O.  H.  Bentley  well  knew" — suppose  he 
knew  all  of  those  facts,  it  cannot  be  said  that  he  is  guilty  of  any 
misconduct — anything  improper,  so  tar  as  I  am  able  to  discover, 
"when  he  sc  aided  and  assisted  in  procuring  said  Godletter  to  sign 
and  make  oath  to  said  affidavit/ and  also  that  the  said  O.  H.  Bent- 
ley well  knew  at  the  time  aforesaid  that  the  person  so  charged  had 
been  once  arrested  for  the  same  offense  and  duly  discharged  there- 
from." Persons  are  frequently  arrested  charged  with  an  offense, 
examined  before  a  magistrate  and  duly  discharged.  But  there  is 
nothing  in  the  statute  that  prevents  any  other  person  making  an 
affidavit  and  causing  his  arrest  again.  Nor  can  I  see  anything  im- 
proper in  an  attorney  making  an  affidavit  for  a  person  who  wishes 
to  make  complaint  when  he  knows  that  that  person  has  been  ar- 
rested once  and  discharged.  If  it  had  been  charged  that  he  made 
this  affidavit  when  he  knew  that  this  person  had  been  arrested 
and    tried    for  the    offense   and    acquitted,    and    that    therefore 
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would  know  that  he  could  not  be  held  to  answer  again,  that  would 
charge  misconduct;  but  there  is  nothing  of  the  kind  in  the  infor- 
mation. Had  it  been  charged  that  he  knew  that  no  crime  /had 
been  committed  on  the  first  part  it  would  have  charged  him  with 
misconduct.  Had  it  been  charged  that  he  knew  that  the  person 
making  the  affidavit  knew  that  there  was  no  such  person  cr  that  no 
such  offense  had  been  committed,  it  then  would  have  charged  him 
with  misconduct.  Had  it  been  charged  that  the  affidavit  was  made 
in  a  language  which  Bentley  knew  that  the  affiant  did  not  under- 
stand, and  that  the  contents  were  not  made  known  to  him  in  a  lan- 
guage that  he  could  understand,  then  it  would  have  charged  Bent- 
ley  with  misconduct.  But  none  of  these  things  appear.  And  I 
cannot  see  wherein  there  is  any  misconduct  alleged  against  the  de- 
fendant in  this  case.  For  that  reason  the  demurrer  will  be  sus- 
tained. 

John  C.  Hutchins,  for  the  state;  A.  M.  Jackson,  for  defendant. 


33  *CHAMPERTY. 

[Cuyahoga  Common  Pleas,  January  Term,  1879.] 

Ford  v.  Holden. 

The  defendaut  sought  to  show  by  the  cross-examination  of  the  plaintiff  (the 
action  having  been  brought  to  r*  scind  a  contract  for  the  sale  of  certain 
mining  stock  by  the  plaintiff  to  defendant  upon  the  ground  of  fraud), 
that  since  the  commencement  of  the  action  the  plaintiff  had  entered  into 
certain  champertous  contracts  under  which  the  parties  with  whom  the 
plaintiff  made  the  same  were  to  furnish  means  for  the  continued  prose- 
cution of  the  plaintiff's  action,  and  to  share  in  the  proceeds  of  any  re- 
covery that  might  be  had  therein  by  the  plaintiff.     Meld: 

1.  That  it  was  not  a  proper  subject  of  cross-examination. 

2.  That  the  making  of  such  champertous  contracts  by  the  plaintiff  did  not 

'constitute  any  defense  on  behalf  of  the  defendant  to  the  plaintiff's  claim, 
and  therefore  furnished  no  ground  for  a  dismissal  of  the  action. 

Prentiss,  J. 

The  question  to  which  objection  was  taken  by  the  counsel 
for  the  plaintiff  was  put  to  the  plaintiff  on  his  cross-examination  by 
the  defendant.  The  question  sought  to  draw  out  the  fact  that  after 
the  institution  of  this  action  he  had  entered  into  a  champertous 
agreement  with  Eells,  Bolton  and  Harris  for  the  continued  prosecu- 
tion of  this  action.  The  plaintiff  did  not  J  testify  at  all  in  respect 
to  this  alleged  champertous  agreement.  It  was  no  part  of  his  case 
to  prove  or  disprove  this  champertous  agreement. 

The  first  inquiry  is,  then,  whether  or  not,  under  any  rule  of 
cross-examination,  the  inquiry  could  be  made  of  this  plaintiff.  It 
is  said  it  may  be  made  for  the  purpose  of  showing:  the  interest  of 
this  plaintiff  in  the  suit;  for    the   purpose   of    showing   the    feel- 
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ings  ot  this  plaintiff  towards  the  defendant;  for  the  purpose  of 
showing  that  in  the  original  inception  and  in  the  continued  prose- 
cution of  this  suit,  this  plaintiff  is  influenced  by  passion  or  preju- 
dice, by  hostile  and  unfriendly  feelings  towards  the  defendant. 
This  alleged  champertous  agreement  (there  are  three  of  them  per- 
haps) has  been  submitted  to  the  court,  and  the  court  has  read  it. 

So  far  as  the  first  ground  or  reason  on  which  it  is  claimed  that 
this  inquiry  may  be  made  of  this  witness  is  concerned — "as  to  hav- 
ing a  tendency  to  show  interest  in  the  event  of  this  suit — that  in- 
terest is  clearly  manifest.  It  is  perfectly  apparent  without  any 
proof  of  this  kind.  The  witness  is  the  plaintiff  in  the  action.  He 
is  prosecuting  a  claim  which  he  insists  he  has  against  this  defend- 
ant. And  proof  of  this  alleged  champertous  agreement  would 
show  no  larger  interest  in  this  plaintiff  than  is  perfectly  apparent 
from  the  fact  of  his  being  the  plaintiff  in  the  action.  If  it  has  any 
tendency  to  show  the  extent  of  his  interest  in  this  action  its  ten- 
dency would  be  to  show  that  he  had  a  lesser  interest  than  would  be 
apparent  or  obvious  from  the  fact  that  he  is  the  plaintiff  in  this 
*suit; — that  he  has  parted  to  Eells,  to  Bolton  and  to  34 
Harris  with  some  portion  of  that  interest;  and  instead  of 
such  proof  affecting  on  that  ground,  the  credibility  of  the  testi- 
mony of  the  plaintiff,  it  would  have  a  directly  opposite  effect,  if  the 
extent  of  the  interest  of  a  party  in  a  suit  affects  at  all  his  credibil- 
ity on  the  ground  of  its  being  larger  or  smaller  in  the  controversy. 
Testimony  is  net  wanted  for  that  purpose,  inasmuch  as  there  is 
abundant  testimony  in  the  admitted  facts  of  the  case  aside  from 
that. 

Then  is  it  competent  for  the  purpose  of  showing  the  feelings 
which  influence  the  plaintiff  in  the  prosecution  of  this  action? 
What  do  the  contracts  show?  They  show  simply  that  he  has  made 
some  arrangement  with  other  parties  who  have  claims  of  perhaps 
the  same  character  as  those  which  this  plaintiff  is  prosecuting  in 
this  action,  by  which  he  has  acquired  some  interest  in  those  claims. 
But  whatever  interest  he  may  have  acquired  in  those  claims  is  not 
a  subject  matter  of  inquiry  in  this  suit,  inasmuch  as  those"  other 
claims  are  not  being  litigated  in  this  action. 

But  how  does  it  evince  any  unkind,  unfriendly  or  hostile  feel- 
ing, or  any  passion  or  prejudice  on  the  part  of  this  plaintiff,  that 
he  has  made  an  arrangement  by  which  he  has  acquired  an  interest 
from  other  persons  in  claims  of  a  similar  character?  I  do  not  think 
that  fact  has  any  sort  of  tendency  to  show  anything  of  the  charac- 
ter for  which  these  contracts  are  sought  to  be  introduced  in  this  auc- 
tion. So  I  do  not  think  that  this  cross  examination  is  a  proper 
cross  examination  of  this  plaintiff  upon  the  grounds  upon  which  it 
is  assumed  to  be  a  proper  cross  examination  of  the  plaintiff. 

Then  is  there  any  other  ground  upon  which  this  cross  exam- 
ination is  permissible?  Now  the  one  other  ground  upon  which  this 
cross  examination  may  be  permissible  is  this:  That  under  a  deci- 
sions of  the  supreme  court  of  this  state,  notwithstanding  there  is 
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no  examination  of  the  witness  by  the  parly  calling  him  in  lespect 
to  a  matter,  it  is  proper  for  the  opposite  party  to  inquire  of  the  wit- 
ness in  respect  to  any  facts  which  the  party  calling  him  is  required 
to  prove  in  order  to  sustain  his  claim.  Now  the  plaintiff,  in  re- 
spect to  the  making  of  these  alleged  champertous  contracts  is  un- 
der no  sort  of  obligation  growing  out  of  anything  thus  far  appear- 
ing in  the  case  to  make  any  proof  in  regard  to  them. 

So  tHat  in  my  judgment  the  rule  established  by  the  supreme 
court  will  not  make  the  cross  examination  of  this  plaintiff  compe- 
tent in  this  case.  I  do  not  think  then  the  inquiry  which  is  proposed 
to  be  made  of  this  witness  upon  cross  examination  can  be  made. 

•  But  it  is  said  that  this  is  competent  because  upon  its  being 
made  known  in  any  form  or  manner  to  the  court  that  these  alleged 
champertous  contracts  existed — if  they  are  actually  champertous 
contracts — the  court  ought  to  compel  a  dismissal  by  the  plaintiff  of 
this  action,  if  the  plaintiff  would  not  voluntarily  dismiss  the  ac- 
tion. That  involves  the  question  whether  or  not  it  is  competent 
in  this  case  for  this  defendant  to  prove,  as  a  matter  of  independent 
proof,  the  fact  of  the  making  of  these  contracts.  It  is  not  neces- 
sary for  me  at  this  time  to  dispose  of  that  question,  but  inasmuch 
as  the  question  has  been  fully  argued  by  counsel,  it  may  be  ex- 
pected by  them  that  I  shall  dispose  of  it,  and  perhaps  it  is  as  well 
at  this  time  to  dispose  of  that  question.  The  contracts,  it  is  said, 
are  not  only  objectionable  upon  the  ground  of  their  being  champer- 
tous contracts,  but  objectionable  upon  the  ground  that  they  show  a 
conspiracy  on  the  part  of  the  parties  to  these  contracts,  to  oppress, 
to  wrong,  and  to  injure  the  defendant,  and  the  court,  whenever  such 
a  disposition  is  manifested  by  a  party — proved  to  exist  in  a  party 
— ought  not,  by  any  act  that  it  may  do,  sustain  or  approve  such  a 
purpose  or  such  a  disposition  on  the  part  of  the  party  who  evinces 
any  such  purpose  or  disposition. 

Now,  in  the  first  place,  it  is  said  by  the  defendant's  attorney 
that  this  is  not  a  defense  to  this  claim;  that  even  if  the  conspiracy 
existed,  or  even  if  the  champertous  contracts  existed,  they  consti- 
tute no  defense  to  the  plaintiff's  claim.  If  they  constitute  no  de- 
fense to  the  plaintiff's  claim,  I  do  not  see  how  it  is  proper  for  the 
defendant  to  make  pnx>f  of  these  facts.  Assuredly  upon  the 
ground,  and  only  upon  the  ground,  that  they  constitute  a  defense 
to  this  action,  can  such  proof  be  mrde  by  the  defendant  as  inde- 
pendent pi  oof.  If  they  amount  to  anything  as  affecting  this  action, 
they  constitute  a  defense  to  the  action,  it  seems  to  me.  They  con- 
stitute a  defense  for  the  purpose  of  disposing  of  this  action.  It  is 
claimed  on  the  part  of  the  defendant  here,  that  these  facts  being  made 
known  to  the  court,  the  court  ought  upon  those  facts  to  dispose  of 
this  action;  and  if  the  court  ought  to  dispose  of  this  action  upon 
the  existence  of  those  facts  being  in  proper  form  made  known  to 
the  court,  it  seems  to  me  to  that  extent — to  the  extent  of  the  dis- 
position of  this  action,  they  must  necessarily  and  inevitably  consti- 
tute a  defense  to  the  action.     If  they  constitute  no  defense  what- 
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ever  to  the  action,  then  I  do  not  think  that  the  court  has  anything 
whatever  to  do  with  proof  of  them.  It  is  said  that  they  constitute 
no  defense,  and  when  they  are  made  known  to  the  court,  the  court 
ought  to  compel  the  dismissal  of  the  action  by  the  plaintiff,  or 
ought  to  dismiss  it  itself. 

Now  how  is  it  possible  that  these  champertous  contracts  can  . 
be  any  objection  to  the  further  prosecution  of  this  claim  asserted  by 
the  plaintiff  in  this  action.  The  claim  is  not  founded  at  all 
upon  any  champertous  contracts,  not  founded  upon  any  con- 
spiracy at  all.  It  existed  anterior  to  the  making  of  this  cham- 
pertous contract  and  this  conspiracy,  and  wholly  independent  of 
them.  It  is  not  sought,  through  or  under  this  conspiracy  or  these 
champertous  contracts,  to  recover  anything  in  this  action  of  the 
defendant;  but  upon  a  pre-existing  and  original  claim  in  favor  of 
the  plaintiff  against  this  defendant  this  recovery  is  sought.  Now 
suppose  that  these  contracts  are  champertous,  and  suppose  that 
they  are  justly  amenable  to  the  criticism  that  there  was  a  conspir- 
acy formed  by  and  through  them — assuming  all  these  facts,  do 
these  facts  make  any  sort  of  defense  either  equitable  or  legal,  to 
the  recovery  of  that  pre-existing  and  independent  claim?  I  cannot 
see  how  it  is  possible  that  it  can  affect  the  claim.  It  existed 
wholly  independent  of  it,  and  anterior  to  it,  and  I  do  not  think  my- 
self that  because  of  the  existence  of  these  alleged  champertous 
contracts  that  the  plaintiff  is  obliged  to  go  out  of  court  and  to  re- 
main out  of  court  until  those  champertous  contracts  are  abrogated 
by  and  between  the  parties  to  them.  Certainly  that  view  of  the 
case  is  sustained  by  several  decisions;  in  Massachusetts,  in  New 
York,  and  one  decision  in  England  in  which  the  courts  have  said 
and  decided  that  a  champertous  contract,  although  illegal,  could 
not  affect  at  all  a  legal  cause  of  action  which  existed  in  favor  of 
the  plaintiff  against  the  defendant.  It  was  no  ground  whatever  of 
defense  to  that  cause  of  action,  and  in  no  one  of  those  cases  refer- 
red to  by  counsel  for  defendant  has  the  court  undertaken  to  assume  . 
that  it  would  be  proper,  because  of  the  alleged  champertous  con- 
tracts, to  compel  the  plaintiffs  in  those  actions  to  dismiss  the  actions 
or  to  dismiss  them  itself.  Now,  it  seems  to  me  it  would  be  very 
strange,  where  those  contracts  in  all  those  cases  were  acknowledged 
to  be  champertous  contracts,  to  be  abrolutely  *null  and  void,  3g 
giving  no  rights  to  either  party  whatever — it  seems  to  me  it 
would  be  strange  if  they  could  affect  the  right  of  the  plaintiff  • 
in  those  cases,  to  prosecute  the  action  which  was  commenced,  per- 
haps, in  some  instances  or  subsequently  prosecuted,  because 
of  the  existence  of  those  champertous  contracts.  The  courts 
have  intimated  nowhere  that  they  would  interfere  with 
the  prosecution  of  those  actions  by  reason  of  them.  Now 
it  is  said  here  that  if  the  court  does  not  thus  dispose 
of  tbi ;  action,  it  will  be  aiding  in  the  enforcement  of  these 
champertous  contracts.  It  seems  to  me,  that  the  court  does  not 
furnish  any  aid  whatever  to  those    champertous  contracts  in  the» 
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way  of  enforcing  them  by  allowing  the  plaintiff  to  prose  :ute  this 
suit.  Those  champertous  contracts  are  absolutely  void  because 
they  are  champertous  and  no  obligation  grows  out  of  them  on  the 
part  of  this  plaintiff  or  exists  because  of  them  to  the  parties  with 
whom  they  were  made,  so  that  the  court  is  not  called  upon  to  en- 
force them.  It  does  nothing  in  the  way  of  enforcing  them.  It 
le  ives  the  parties  just  exactly  where  they  would  have  stood  if  these 
advances  had  been  made  without  any  champertous  agreement.  So 
far  as  the  plaintiff  is  concerned  in  reference  to  making  compensa- 
tion to  some  person  who  furnished  him  aid  for  the  purpose  of  the 
prosecution  of  the  suit,  he  is  at  liberty  if  he  chooses  to  do  so  to 
perform  this  contract,  but  because  of  the  existence  of  the  contract 
he  is  under  no  sort  of  obligation  to  perform,  it  being  illegal  and 
void. 

Now  how  can  it  be  said  that  the  court  furnishes  any  aid  in  the 
way  of  enforcing  this  contract  by  simply  refusing  to  determine  that 
the  plaintiff  shall  go  out  of  court  because  of  the  existence  of  it? 
It  is  a  contract  that  is  absolutely  void  under  which  nobody  has  any 
rights  whatever.  Now  if  that  suit  should  result  in  favor  of  the 
plaintiff,  he  may  if  he  chooses,  do  what  he  has  a  mind  to,  notwith- 
standing that  contract,  with  the  recovery  which  may  be  had  in  this 
action.  He  may  give  it  to  the  parties  with  whom  he  has  made  the 
contract,  or  he  may  withhold  it  from  the  parties  with  whom  he  has 
made  this  contract.  This  contract  does  not  impose  upon  him  any 
sort  of  obligation  whatever,  and  the  court  is  not  in  any  way,  it 
seems  to  me,  under  such  circumstances,  by  refusing  to  dismiss  this 
action,  aiding  any  of  the  parties  to  that  contract  in  respect  to  the 
claims  which  apparently  exist  under  the  contract,  but  do  not  in  law 
or  in  equity  exist  under  it.  That  is  the  view  which  I  entertain  of 
the  question  which  has  been  made  in  this  case.  And,  it  seems  to 
me,  that  the  testimony  is  not  proper,  either  as  independent  proof 
on  the  part  of  the  defendant  or  by  way  of  cross  examination  can  it 
come  into  this  case  of  the  plaintiff.  I  sustain  then  the  objection 
to  the  testimony. 

Judge  Tyler:  I  don't  understand  the  court  in  its  illustrations 
to  pronounce  or  determine  that  the  contracts  are  champertous 
or  not. 

The  Court:  I  have  not  undertaken  to  say,  but  I  have  a  very 
decided  opinion  in  reference  to  the  character  of  this  Eells  contract. 
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[Cuyahoga  Common  Pleas,  January  Term,  1879.] 

George  Gause  v.  The  L.  S.  &  M.  S.  R.  R.  Co. 

1.  The  act  of  May  4th,  186P,  requiring  railroads  to  use  certain  kinds  of  heat- 

ing apparatus  so  constructed  that  it  will  extinguish  the  fire  when  the  cars 
are  overturned,  is  not  unconstitutional. 

2.  The  act  should  not  be  so  construed  as  to  destroy  its  force  as  a  remedial  and 

preventive  statute. 

3.  Under  said  statute  a  common  informer,   though   entitled   to  one   half  the 

penalty,  cannot  maintain  the  action   in   his   own   name,   but  that   action 
must  be  brought  in  the  name  of  the  state  of  Ohio. 

Jones,  J. 

This  is  what  is  known  in  law  as  a  qui  tarn  action,  and  is 
brought  by  an  informer,  to  recover  the  penalty  provided  by  the 
act  of  May  4,  1869,  entitled: 

11  An  act  to  protect  more  effectually  the  lives  of  railroad  pas- 
sengers from  casualties  by  fire." 

Section  1  of  said  act  is  as  follows: 

"That  each  railroad  company  in  this  state  shall,  when  neces- 
sary to  heat  any  of  its  cars,  do  so  by  heating  apparatus  so  con- 
structed that  the  fire  in  it  will  be  immediately  extinguished  when- 
ever the  cars  are  thrown  from  the  track  and  overturned;  and  it 
shall  be  unlawful,  for  any  railroad  company  it  this  state  to  allow 
any  other  railroad  company  or  persons,  to  run  any  cars  upon  its 
roads,  unless  the  heating  apparatus  in  such  cars  conforms  to  the 
requirements  herein  prescribed.' ' 

Section  4  of  the  same  act  provides,  4  'That  every  railroad  com- 
pany violating  the  provisions  of  this  act  shall  be  liable  to  a  forfeit- 
ure of  not  more  than  five  hundred  dollars  nor  less  than  one  hun- 
dred dollars,  to  be  recovered  in  an  action  of  debt  upon  the  com- 
plaint of  any  person  before  a  justice  of  the  peace  in  any  county  in 
which  such  violation  may  occur;  one  half  of  the  penalty  shall  go 
to  the  complainant  and  the  other  half  to  the  state  of  Ohio  for  the 
benefit  of  common  schools." 

The  petition  of  the  plaintiff  avers  substantially,  that  on  the 
5th  of  April,  1877,  the  defendant  was  a  duly  organized  corporation, 
under  the  laws  of  the  state  of  Ohio;  and  was  then  and  there  own- 
ing, running  and  operating-  its  railroad  running  from  Buffalo 
through  Cleveland  to  Toledo;  that  on  said  date,  it  became  neces- 
sary to  heat  certain  of  its  passenger  cars,  to  wit:  Nos.  7,  66,  and 
85,  while  carrying  passengers  over  said  road  and  within  Cuyahoga 
county;  and  that  at  said  time  and  place  it  did  not  heat  its  said  cars 
with  apparatus  so  constructed,  that  the  fire  would  be  immediately 
extinguished  if  the  cars  should  be  thrown  from  the  track  and  over- 
turned, but  did  heat  such  cars  and  each  of  them  by  an  ordinary 
wood  stove.  He  prays  a  judgment  for  five  hundred  dollars  as  pro- 
vided by  the  statute. 


45  OHIO  DECISIONS. 


Vol.  II.  Cuyahoga  Common  Pleas. 


The  defendant  demurs  to  this  petition  for  the  reasons  follow- 
ing: 

1st.  That  it  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action. 

2d.  That  there  is  a  defect  of  parties  plaintiff  in  the  action. 

On  the  argument  of  the  demurrer  it  is  insisted  on  the  part  of 
the  defendant, 

1st.  That  the  statute  in  question  is  not  one  the  state  has  any 
power  to  make. 

2d.  That  the  statute  should  be  construed  that  there  can  be  no 
violation  of  it  and  penalty  incurred  by  a  railroad  company  merely 
refusing  to  comply  with  the  law,  but  there  must  also  have  an  acci- 
dent actually  occurred  in  which  the  apparatus  did  not  actually  ex- 
tinguish the  fire. 

3d.  That  the  petition  in  the  case  is  defective  in  not  setting 
forth  that  there  was  in  existence  and  accessible  to  defendant,  at  the 
date  in  question  an  apparatus  so  constructed  that  it  would  comply 
with  the  requiremeents  of  the  statute  in  question. 

4th.  That  the  plaintiff  is  not  the  proper  person  to  bring  the 
suit. 

The  statute  above  quoted,  though  highly  penal  in  its  character 
and  therefore  strictly  to  be  construed,  so  far  as  the  recovery  of  the 
penalty  is  concerned,  has  for  its  avowed  object  the  protection  of 
railroad  passengers  from  fire  while  traveling  on  railroads.  I  think 
there  can  be  no  doubt  of  the  full  power  and  authority  of  the  state 
to  enact  any  reasonable  rules  and  regulations,  that  will  accomplish 
this  purpose,  or  which  have  a  tendency  to  increase  the  safety  of 
operating  or  traveling  on  such  means  of  conveyance.  Railroads 
are  great  public  necessities,  and  managers  thereof  should  be  held 
by  the  law  making  power  to  a  high  degree  of  diligence,  in  fully 
and  safely  subserving  the  purposes  for  which  they  are  created. 

In  hearing  this  demurrer  the  wisdom  and  propriety  of  this  leg- 
islation to  accomplish  the  purpose  will  be  presumed. 

The    object    of  the    statute  is  dearly  not   merely  to  punish  a 
-.       wrong  after  it  has  been  perpetrated,  but  it  is  ^remedial  in  its 
nature  and  is  intended  to  prevent  the  happening  of  accidents, 
by  means  of  fire. 

I  cannot  therefore  accept  the  construction  of  the  statute  sought 
to  be  given  to  it  by  the  defendant  in  the  case  to  wit:  that  defend- 
ant is  not  liable  to  any  penalty  until  the  cars  have  been  actually 
overturned,  without  the  apparatus  provided  having  extinguished 
the  fire.  To  give  this  construction  to  the  statute  would  be  to  de- 
stroy its  whole  force  and  effect  as  a  remedial  statute,  and  it  would 
utterly  fail  to  subserve  the  purpose  intended.  Accidents  of  the 
exact  kind  described  are  ordinarily  of  such  rare  occurrence  that  it 
would  be  cheaper  for  a  railroad  company  when  one  occurred,  to 
pay  the  penalty  provided  by  law,  than  it  would  be  to  furnish  and 
equip  ail  its  cars  with  apparatus  such  as  is  described  in  the  statute. 

I  do  not  think  it  necessary  here  to  decide  the  proposition  as  to- 
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whether  the  petition  should  show  that  such  an  apparatus  was  in 
existence  and  available  to  defendant  or  not,  as  another  proposition 
in  the  case  is  to  my  mind  conclusive  in  deciding  the  rights  of  this 
plaintiff.  I  will  proceed  to  consider  then  the  question  whether  this 
plaintiff  can  himself  maintain  this  action.  Although  there  are 
many  penal  statutes  in  Ohio  there  is  a  remarkable  absence  of 
authority  on  any  questions  pertaining  thereto,  and  especially  on 
this  particular  question. 

But  there  are  a  large  number  of  authorities  in  other  states 
which  hold  with  almost  unvarying  unanimity,  that  where  a  penalty 
is  given  by  a  statute,  either  in  whole  or  in  part,  to  an  informer,  that 
he  cannot  for  that  reason  maintain  the  action;  but  can  only  do  so 
when  he  is  expressly  authorized  by  the  statute  to  maintain  the 
action  in  his  own  name,  and  this  evidently  so  on  principle,  as  well 
as  authority.  The  state  makes  the  law,  creates  the  penalty,  owns 
and  enforces  the  collection  of  it,  and  it  only  can  maintain  an  action 
for  it,  unless  it  has  delegated  the  right  to  some  one  else  in  distinct 
terms  to  sue  for  and  collect  in  his  own  name;  and  even  in  such  a 
case  the  informer  should  state  in  his  petition  that  he  prosecutes  as 
well  for  the  state  as  himself,  so  that  it  may  appear  of  record  who 
are  entitled  to  the  respective  shares.  The  statute  in  this  case  pro- 
vides that  the  penalty  may  be  recovered  in  an  action  of  debt  upon 
the  complaint  of  any  person,  but  there  is  no  express  authority 
given  for  such  person  to  be  the  plaintiff  in  the  action  or  to  main- 
tain the  suit  in  his  own  name;  that  wherever  the  statute  does  not 
do  so  the  informer  is  merely  interested  in  the  proceeds  of  the  suit, 
but  has  no  right  to  maintain  it.  There  are  numerous  instances  in 
the  statutes  where  different  persons  are  authorized  to  sue  in  such 
cases,  but  the  right  is  given  in  clear  and  distinct  language  as,  for 
instance,  "it  shall  be  lawful  for  any  person  to  sue,"  "may  bring  an 
action  in  the  name  of,"  "to  be  recovered  at  the  suit  of,"  etc.,  etc. 
I  remember  but  one  instance  authorizing  a  civil  suit  wThere  the 
wrords  "to  be  recovered  on  complaint  of,"  etc.,  are  used  and  these 
words  were  used  in  authorizing  an  assessor  to  sue  when 
the  money  clearly  belonged  to  the  state  and  the  assessor  not  inter- 
ested in  it. 

If  there  were  any  doubt  on  this  point,  on  general  principles,  I 
think    it  is  settled  by  a  statute  of  the  state. 

Section  7  of  the  act  for  the  appointment  of  a  commisioner  of 
railroads  and  telegraphs,  Swan  &  Saylor,  page  77,  provides  that 
"all  prosecutions  against  railroad  companies  for  forfeitures,  penal- 
ties or  fines,  shall  be  by  action  in  the  name  of  the  state  of  Ohio,  etc., 
etc.,  etc.,"  and  this  act  having  been  passed  two  years  before  the 
statute  in  question  I  see  no  reason  to  doubt  its  applicability  in  the 
absence  of  an  express  promise  of  the  later  act  authorizing  the  in- 
former to  sue  in  his  own  name. 

On  the  whole  case,  therefore,  I  hold  that  the  plaintiff,  George 
Gause,  has  no  right  to  maintain  the  action  he  has  attempted  to 
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maintain,  in  his  own  name;  but  that  the  action  must  be  maintained 
by  the  state  of  Ohio  itself  on  complaint  of  the  informer. 

The  defendant's  demurrer  to  the  plaintiff's  petition  is,  there- 
fore, sustained. 

J.  A.  Sinette,  for  plaintiff;  James  Mason,  for  defendant. 


49  ^DAMAGES. 

[Cuyahoga  Common  Pleas,  January  Term,  1879.1 

Rock  v.  Stoneman. 

The  measure  of  damages  for  breach  of  a  contract  to  grade  a  street  between 
lands  of  the  plaintiff  and  defendant,  the  grading  to  be  done  by  defend- 
ant, is  the  difference  between  the  use  of  the  property  of  plaintiff  for  pur- 
poses for  which  he  designed  it,  together  with  what  would  naturally  and 
proximately  flow  from  the  failure  to  build  such  road. 

This  was  an  action  brought  to  recover  damages  for  a  breach  of 
contract  to  grade  a  street  lying  between  lands  of  the  plaintiff  and 
defendant.  By  the  contract  the  plaintiff  was  to  dedicate  twenty 
feet  and  the  defendant  thirty  feet  for  the  street,  and  the  defendant 
was  also  to  do  the  grading.  The  plaintiff  alleged  that  the  street 
remained  in  an  impassable  condition,  and  in  consequence  he  was 
without  practicable  access  to  his  lands,  which,  he  alleges,  would 
have  been  greatly  enhanced  in  value  if  the  street  had  been  graded. 
On  behalf  of  the  plaintiff  the  measure  of  damages  was  claimed  to 
be:  1.  The  difference  in  value  of  the  plaintiff's  lands  with  or 
without  the  street ;  or 

2.  The  value  of  the  land  dedicated  by  the  plaintiff  to  the 
street  together  with  expenses  incurred  by  him  in  accommodating 
former  allotments  to  the  street  in  question;  or 

3.  The  loss  which  the  plaintiff  has  sustained  by  non  access  to 
his  lands. 

Hamilton,  J. 

Held  the  measure  of  damages  to  be  "the  difference  between 
the  use  of  the  property  of  the  plaintiff  for  the  purposes  for  which 
he  designed  it,  as  understood  between  the  parties  at  that  time 
and  what  would  naturally  and  proximately  flow  from  a  failure  to 
build  thatroad"— -down  to  the  time  of  the  commencement  of  the 
action. 
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♦ERROR-  52 

[Holmes  Common  Pleas,  January  Term,  1879.] 

Catharine  Shreve  v.  Louis  Paprott. 

A  judgment  of  an  inferior  tribunal,  as  mentioned  in  section  6708,  Revised 
Statutes,  can  be  corrected  for  errors,  not  apparent  on  the  record,  by  the 
court  of  common  pleas,  and  therefore,  a  judgment  of  a  justice  against  a 
married  woman  on  her  note,  not  given  lor  the  improvement  of  her  estate, 
and  which  is  only  suable  in  equity,  may  be  reversed  in  error  though  the 
record  does  not  show  the  coverture.  • 

VOORHES,  J. 

The  plaintiff  files  her  petition  in  this  court  asking  the  re- 
versal of  judgment  rendered  by  John  Lindsey,  a  justice  of  the 
peace,  on  the  13th  day  of  May,  1878. 

She  avers  in  her  petition  that  the  defendant  brought  his  suit 
before  said  magistrate  against  I.  N.  Shreve  and  Catharine  Shreve 
to  recover  the  amount  due  upon  two  promissory  notes,  for  the  sum 
of  $80  each,  datedjfuly  20,  1877;  one  due  January  1,  1878.  and  the 
other  March  1,  1878.  Said  notes  were  each  signed  by  said  Israel 
N.  Shreve  and  Catharine  Shreve,  and  payable  to  the  said  Louis 
Parrott.  - 

After  making  several  continuances  of  the  cause  on  the  11th 
day  of  May,  1878,  the  case  was  tried  by  said  magistrate  upon  testi- 
mony, and  a  judgment  rendered  in  favor  of  Parrott  against  said 
Israel  N.  Shreve  and  Catharine  Shreve  for  the  sum  of  $135. 

The  plaintiff  now  asks  this  court  to  reverse  said  judgment  as 
to  her,  for  the  reasons  set  out  in  her  petition,  to  wit:  She  at  the 
time  of  signing  the  notes  and  at  the  time  said  judgment  was  ren- 
dered was  a  married  woman,  being  the  wife  of  the  said  I.  N. 
Shreve.  That  the  notes  were  given  to  Parrott  to  secure  the  pay- 
ment of  an  individual  indebtedness  of  the  husband,  and  that  she 
at  the  time  was  in  no  way  indebted  to  or  liable  in  tort  to  the  said 
Parrott. 

She  claims  that  the  justice  erred  in  rendering  judgment  against 
her  upon  these  notes,  she  being  a  married  woman  at  the  time  they 
were  given  and  no  consideration  therefore  moving  to  *her,  -3 
she  being  merely  a  surety  lor  her  husband. 

The  law  is  clearly  settled  in  this  state  that  to  make  a  married 
woman  liable  in  an  action  at  law  upon  her  contracts,  it  must  be 
upon  such  a  contract  as  she  is  enabled  to  make  under  the  law.  By 
the  act  of  the  legislature  passed  April  3,  1801,  and  amended  by  the 
act  of  March  '23,  1866,  she  is  empowered  during  coverture  to  con- 
tract for  labor  and  materials  for  improving,  repairing  and  cultivat- 
ing her  separate  real  estate,  and  to  lease  the  same  for  a  term  not 
exceeding  three  years.  These  acts  give  the  wife  absolute  control 
over  her  own  property  and  make  her  liable  in  a  suit  at  law  upon 
such  contracts  as  she  is  enabled  therein  to  make. 
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But  for  a  married  woman  to  make  her  property  liable  for  the 
payment  of  her  agreements  in  equity,  "something  more  than 
merely  incurring  the  obligation,  which  the  law  would  create  if  she 
were  a  singly  woman  is  necessary  to  effect  the  estate  of  a  married 
woman,  in  order  to  bind  her  separate  estate  by  a  general  agreement 
it  should  appear  that  it  was  made  by  her  with  reference  to  and 
upon  the  faith  and  credit  of  her  estate,  under  such  circumstances 
as  makes  it  equitable  that  such  charge  should  be  enforced.  30  O. 
S.  R.,  147." 

If  the  facts  set  forth  in  the  plaintiff's  petition  are  true,  this 
judgment  very  clearly  is  based  upon  such  a  contract  as  she  had  no 
statutory  pow  er  to  make,  so  as  to  afford  to  Parrott  a  right  to  en- 
force it  at  law,  and  if  it  is  still  such  a  contract  as  he  might  be  en- 
forced in  equity,  then  has  he  failed  to  invoke  the  aid  of  a  court 
possessed  of  chancery  powers,  but  is  found  in  a  court  powerless  to 
afford  him  a  remedy  upon  the  contract  which  he  procured  from  the 
plaintiff. 

The  justice  having  rendered  a  judgment  against  the  plaintiff  and 
it  not  appearing  of  record  that  she  was  at  the  time  of  making  the 
contract  and  of  rendering  the  judgment  a  married  woman,  the 
question  arises  whether  or  not  this  court  has  power  to  relieve  her  of 
the  error  of  fact  of  which  she  complains.  A  solution  of  this  ques- 
tion requires  that  we  look  to  our  code  of  practice  and  see  if  on 
complaint  in  error  against  the  proceedings  in  an  inferior  court  we 
can  look  beyond  the  record  and  relieve  a  party  from  an  error  not 
apparent  therein. 

In  division  4,  chapter  6,  of  the  act  to  revise  and  consolidate 
the  laws  relating  to  civil  procedure,  passed  May  14,  1878,  found 
on  page  673,  of  the  acts  of  1878,  it  is  provided  in  section  1,  that  a 
court  of  common  pleas  or  a  superior  or  district  court  may  vacate  or 
modify  its  own  judgment  or  order,  after  the  term  at  which  the  same 
was  made  for  the  reasons  therein  stated.  One  of,  and  the  5th  rea- 
son therein  given  is,  "For  erroneous  proceeding  against  an  infant, 
married  woman,  or  person  of  unsound  mind,  when  the  condition  of 
such  defendant  does  not  appear  in  the  record,  nor  the  error  in  the 
proceedings.  Such  error  is  brought  to  the  judicial  notice  of  the 
court,  under  the  provision  of  section  5,  of  the  same  chapter  by  fil- 
ing a  petition,  verified  by  affidavit  setting  forth  the  judgment,  or 
order  the  grounds  for  vacating  or  modifying  the  same,  and  if  the 
party  making  the  complaint  was  defendant  he  must  set  forth  in  his 
petition  his  defense  to  the  action.  From  this  provision  of  the  law 
it  is  manifest  that  a  party  may  be  relieved  from  an  error  not  only 
in  laWy  but  also  of  fact,  when  application  is  made  to  the  same 
court  in  which  the  errror  occurred. 

The  case  before  the  court,  the  error  complained  of  being  one 
coram  vobis,  instead  of  coram  nobis,  presents  the  further  question: 
how  this  court's  power  to  relieve  a  party  from  an  error  of  fact, 
committed  in  an  inferior  court,  can  be  invoked. 

By  reference  to  the  act  of  the  legislature  regulating  the  juris- 
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diction  and  procedure  in  error,  page  808  of  the  acts  of  1878,  it  is 
provided  in  section  2,  that  a  judgment  rendered  or  final  order  made 
by  a  probate  court,  justice  of  the  peace,  or  any  other  tribunal, 
board  or  officer  exercising  judicial  functions,  and  inferior  in  juris- 
diction to  the  court  of  common  pleas,  may  be  reversed,  vacated  or 
modified  by  the  court  of  common  pleas.  This  section  confers  on 
this  court  ample  powers  to  vacate,  reverse  or  modify  any  judgment 
rendered  by  a  justice  of  the  peace  of  the  county.  But  again,  can 
it  be  done  without  the  error  complained  of  appearing  in  the  record? 
Section  3  of  the  same  act,  provides  that  a  judgment  rendered  or 
final  order  made  by  the  court  of  common  pleas,  or  any  superior 
court  may  be  reversed,  vacated  or  modified  bv  the  district  court  for 
errors  appearing  on  the  record.  A  like  provision  is  made  in  sec- 
tion 4,  for  the  supreme  court  to  reverse,  vacate  or  modify  any  judg- 
ment or  final  order  made  by  any  court  board  or  tribunal  mentioned 
in  said  sections  2  and  3. 

From  the  statute  it  would  appear  that  the  district  court  and 
the  supreme  court  can  reverse,  vacate  or  modify  judgments  and 
final  orders,  when  the  error  complained  of  is  manifested  in  the  re- 
cord. But  the  court  of  common  pleas  is  not  interdicted  from  con- 
sidering an  error  not  appxrent  by  the  record.  It  has  power  as  am- 
ple to  review7  the  record  of  a  justice  of  the  peace  when  properly 
brought  before  it  as  it  would  to  review*  its  own  judgments  and  or- 
ders, to  purge  them  from  such  errors  as  should  not  be  permitted  to 
stand,  one  of  which  is,  an  erroneous  judgment  rendered  against  a 
married  woman,  which  could  l^e  heard  *in  the  court  rendering  the 
judgment  only  by  being  brought  to  judicial  notice  by  a  petition. 
If  the  coutt  may  reverse,  vacate  or  modify  its  own  judgments  at  a 
term  subsequent  to  rendering  it,  for  the  error  that  it  was  erron- 
ously  rendered  against  a  married  woman,  we  think  the  power  of 
this  court  is  ample  to  review  the  judgment  of  a  justice  and  reverse 
it  for  the  same  cause. 

It  being  admitted  by  the  parties  that  the  plaintiff  at  the  time 
she  gave  the  notes  and  at  the  time  the  judgment  was  rendered, 
was  a  married  woman,  and  it  not  being  denied  that  the  notes  were 
given  for  the  individual  indebtedness  of  the  husband,  we  think  the 
judgment  as  to  the  plaintiff  must  be  reversed. 

Hon.  Wm.  Reed,  for  plaintiff;  Still  well  &  Hoagland,  for  de- 
fendant. 


*BREACH  OF  PROMISE— PLEADING.  57 

[Cuyahoga  Common  Pleas,  May  Term,  1878. J 

Rebecca  Dalton  v.  William  Barchand. 

A  petitioii  alleging  a  breach  of  a  promise  of  marriage,  and  a  promise  as  a  con- 
dition precedent  of  the  marriage  in  which  defendant  promised  plaintiff 
that  he  would  give  her  a  sum  of  money  and  a  secured  note  ana  marry 
her  within  a  reason  able"  time,  constitutes  a  single  cause  of  action,  namely, 
breach  of  the  marriage  contract,  and  a  motion  to  separately  state  and 
number  the  causes  of  action  must  be  overruled. 
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Hamilton,  J. 

This  is  an  action  brought  for  a  breach  of  promise  of  marriage. 
The  plaintiff  alleges  that  at  the  date  of  the  contract  she  was  a  single 
woman  and  the  defendant  a  single  man ;  that  the  defendant  to  in- 
duce her  to  enter  into  the  contract  represented  that  he  had  a  large 
farm,  well  stocked,  and  that  he  was  willing  and  able  to  provide 
her  with  certain  means  of  support,  and  that  as  a  condition  preced- 
ent and  as  part  of  his  contract  he  would  give  her,  prior  to  the  mar- 
riage, $500  in  cash,  and  $500  in  a  note  secured  by  a  mortgage,  and 
would  then  marry  her  within  a  reasonable  time.  She  avers  that  he 
has  not  done  any  of  these  things,  and  lays  her  damages  at  $10,000. 
A  motion  is  made  to  separately  state  and  number  the  causes  of 
action.  We  thinV  there  is  but  one  cause  of  action — a  breach  of 
the  marriage  contract — contained  in  the  petition,  and  the  motion 
is  overruled. 

W.  S.  Kerruish,  for  plaintiff;  Neff  &  Neff,  for  defendant. 


MECHANIC'S  LIEN— PLEADING. 

[Cuyahoga  Common  Pleas,  M  y  Term,  1878.] 

A.  Teachout  v.  The  City  of  Cleveland. 

A  petition  by  a  sub-contractor  against  the  ower,  under  the  mechanic's  lien 
law,  should  aver  ihat  the  materials  were  furnished  for  the  particular 
building  which  he  seeks  to  reach,  and  Uie  owner  may  deny  and  disprove 
this, and  although  he  may  have  given  the  contractor  a  copy  of  the  attested 
account,  still  he  may  defend  on  the  ground  that  the  materials  were 
furnished  for  other  work. 

Hamilton,  J. 

The  plaintiffs  aver  the  making  of  a  contract  between  one  A.  J. 
Piper  and  the  city  of  Cleveland  for  the  building  of  certain  hos- 
pital buildings  in  this  city;  that  they  furnished  the  contractor,  A. 
J.  Piper,  with  certain  material  for  the  purpose  of  building  these 
hospital  buildings;  that  he  failed  to  pay  them,  and  they  filed  an 
attested  account  with  the  city  as  the  owner  of  the  hospital  build- 
ing; that  the  city  in  due  time  gave  the  contractor  a  copy  of  the  at- 
tested account;  that  the  contractor  failed  to  notify  them  or  the  city 
that  he  contested  the  account,  and  that  it  has  not  been  paid,  either 
5g  *by  the  contractor  or  by  the  city.  The  plaintiffs  therefore  say 
that  the  city  is  liable,  and  it  having  refused  to  pay  them  the 
amount  of  this  contested  account  they  bring  this  action. 

The  defendant,  by  way  of  answer,  in  its  first  defense,  says  that 
it  admits  the  making  of  the  contract  with  A.  J.  Piper,  the  con- 
tractor, and  that  it  denies  everything  else.  For  a  second  defense  it 
says  that  the  amount  due  the  plaintiffs  has  been  fully  paid  by  the 
contractor;  and  for  a  third  defense  says  that  the  material  furnished 
by  Teachout  &  Co.   the  plaintiffs,  was  furnished  for  other  build- 
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ings  than  the  hospital  building  and  did  not  go  into  the  construc- 
tion of  these  buildings  at  all  and  says  further  there  are  several  par- 
ties who  have  filed  mechanics'  liens — that  is,  attested  accounts — 
with  the  city,  and  sets  out  what  they  are;  and  further  states  that 
all  of  the  amount  that  was  due  Piper  had  been  paid  before  the  fil- 
ing of  this  attested  account  of  the  plaintiff's  with  the  exception  of 
one  hundred  and  forty-nine  dollars  and  some  cents;  and  therefore 
asks  that  if  any  judgment  is  to  be  rendered  against  the  city  that 
an  account  be  taken  of  all  these  different  accounts  that  have  thus 
been  filed  by  all  of  the  parties,  and  that  the  amount  be  prorated 
among  them.  A  motion  is  made  that  the  averment  contained  in 
the  answer  that  these  materials  were  furnished  for  other  buildings 
than  the  hospital  buildings  be  stricken  out.  It  is  claimed 
in  behalf  of  the  plaintiffs  that  the  city  having  failed  to  pay- 
under  the  state  of  facts  related  in  the  petition,  to 
wit:  an  attested  account  having  been  filed  by  the  plain- 
tiffs and  no  denial  of  it  having  been  made  by  the  contractor,  that 
he  is  to  be  considered,  by  the  express  language  of  the  statute,  to 
have  consented  thereto,  and  that  the  amount  of  it  cannot  be  ques- 
tioned; that  it  is  not  therefore  in  the  power  of  the  city  at  this  time 
to  make  a  defense  for  the  contractor;  that  it  is  of  no  sort  of  conse- 
quence to  the  city  to  whom  it  pays  these  funds,  and  cannot  deny 
that  the  material  was  furnished  for  the  purpose  averred. 

It  is  further  asked  that  the  answer  be  made  more  definite  and 
certain  by  setting  out  what  proceedings  have  been  had  in  regard  to 
them . 

As  to  the  point  whether  the  city  can  make  the  defense  that  the 
materials  were  not  furnished  for  this  building,  I  am  inclined  to  the 
opinion  that  it  became  necessary  for  these  plaintiffs  to  aver  that 
these  materials  were  thus  furnished — that  it  was  a  material  aver- 
ment in  the  petition,  of  which  the  plaintiffs  would  have  to  make 
proof  upon  the  trial  of  the  case;  and  that  any  party  they  seek  to 
make  liable  upon  that  state  of  facts,  has  a  right  to  come  in  and 
deny  that  it  is  true.  But  however  that  may  be,  I  think  under  the 
state  of  the  pleadings  here,  that  we  cannot  proceed  to  determine 
the  controversy  between  the  parties  in  this  case  without  the  pres- 
ence of  these  other  parties  that  are  said  to  have  filed  at- 
tested accounts.  This  is  a  fund  in  the  hands  of  the  city,  and  all 
these  parties  are  given  a  lien  upon  it  by  the  express  language  of 
the  statute,  but  they  are  entitled  to  be  paid  pro  rata  out  of  that 
fund.  The  order  therefore  will  be  that  the  defendant  bring  in 
these  other  parties  who  have  filed  attested  accounts,  and  for  the 
present  this  motion  will  be  passed  until  the  coming  in  of  those  par- 
ties. 

Caldwell  &  Sherwood,  for  plaintiff;  Heisley  &  Weh,  for  de- 
fendant. 
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PUBLIC  WORKS. 

[Cuyahoga  Common  Pleas,  May  Term,  1878.] 

The  Lessees  of  The  Public  Works  v.  The  City  of  Cleveland- 

1.  An  action  for  injury  to  the  canals  must  be  in  the  name  of  the  state,  bnt 
•  where  the  lessees  of  the  same  aver  that  the  city  has  allowed  its  drains  to 
run  into  the  canals,  and  thereby  entailing  a  great  expense  on  such 
lessees  in  keeping  the  canal  in  proper  condition  for  navigation ;  Heldy 
that  such  petition  does  not  merely  state  a  cause  of  aciiou  for  injury  to  the 
canal,  but  also  a  cause  of  action  for  injury  to  the  business  of  such  lessees, 
and  that  for  this  they  could  sue  in  their  own  names,  and  therefore  a  gen- 
eral demurrer  to  such  petition  will  be  overruled. 

Hamilton,  J. 

Plaintiffs  say  in  their  petition  that  they  had  leased  the  Ohio 
canal,  from  Cleveland  to  the  Ohio  river;  that  they  are  in  the  use 
and  occupation  of  it  and  so  have  been  since  the  year  1861;  that 
they  rented  it  for  a  period  of  ten  years;  that  the  time  of  their  lease 
has  been  extended  for  another  ten  years,  and  that  they  have,  for 
all  this  time,  been  in  the  use  and  occupation  of  this  property. 
They  say  that  the  city  of  Cleveland  is  a  municipal  corporation  un- 
der the  laws  of  this  state,  and  that  it,  in  the  year  1870,  caused  cer- 
tain drains  to  be  made  in  a  portion  of  the  territory  of  said  city,  end 
describing  it  in  the  petition  between  certain  points;  and  that  by  rea- 
son of  those  drains  dirt  and  filth  have  accumulated  in  the  canal — 
washed  in  by  means  of  the  defective  construction  of  the  drains 
themselves  and  the  imperfect  manner  in  which  they  have  been 
maintained  by  the  city ;  and  that  a  vast  accumulation  of  material 
of  that  kind  has  occurred  from  time  to  time  during  these  years, 
and  they  had  been  compelled  to  excavate  the  canal  at  great  expense 
to  themselves;  that  it  has  retarded  the  navigation  of  the  canal; 
that  it  has  interfered  with  their  business  as  such  lessees,  ail  of 
which  to  their  damage  in  the  sum  of  three  thousand  dollars. 

To  this  petition  a  demurrer  is  interposed  by  the  city,  and  one 
or  two  points  are  taken  which,  perhaps,  are  unnecessary  to  notice 
until  we  come  to  the  proposition  in  which  it  is  asserted  that  there 
is  a  statute  in  this  state  by  which  it  is  required  that  in  the  case  of 
damage  to  canals  or  public  improvements,  whether  the  canals  are 
owned  by  the  state  or  owned  by  incorporated  companies,  an  action 
for  an  injury  to  the  canal  shall  be  commenced  and  maintained  in 
the  name  of  the  state  of  Ohio,  and  provides  that  the  proceeds  of 
whatever  judgment  may  be  rendered  shall  be  paid  to  the  collector 
nearest  the  spot  where  the  injury  occurs;  for  it  is  said  the  statute 
having  made  it  mandatory  to  sue  in  that  name,  the  remedy  being 
given  in  the  name  of  the  state,  these  lessees  have  no  right  what- 
ever to  commence  this  action  in  their  own  name. 

It  might  possibly  be  argued  with  considerable  force  that 
although    the    statute    prescribes  that  any  party  who    thus    ob- 
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structs  the  canal  shall  be  liable  to  be  sued  in  the  name  of  the  state 
of  Ohio,  the  statute  having  been  passed  prior  to  the  code,  the  code 
itself  changes  the  rule.  It  may  be  argued  perhaps  with  some 
force,  that  by  the  act  by  which  these  lessees  came  into  possession 
of  this  property  they  have  the  same  rights  that  the  state  of  Ohio 
has  by  the  enactment  itself;  yet  the  statute  seems  specific  upon 
that  point,  and  I  am  referred  to  a  case  that  was  passed  upon  sub- 
stantially between  the  same  parties  and  perhaps  under  a  like  state 
of  facts  at  the  September  term  of  this  court,  1877,  -in  which  a 
demurrer  to  the  petition  was  upheld.  I  therefore  treat  it  as  having 
been  passed  upon  and  adjudicated  that  the  action  should  be  com- 
menced in  the  name  of  the  state  for  an  injury  to  the  canal.  But 
on  referring  to  that  petition  it  seems  to  me  it  is  not  as  broad  as  the 
present  petition.  In  this  petition  there  is  not  only  an  allegation  of 
an  injury  to  the  canal  but  the  allegation  of  an  injury  to  the  busi- 
ness of  the  lessees. 

By  looking  at  the  stafute  it  will  be  seen  that  for  an  injury  to 
the  canal,  the  remedy  is  by  an  action  in  the  name  of  the  state  of 
Ohio.  But  suppose  as  incident  to  that  injury,  or  as  outside  of  it, 
express  damage  has  resulted  to  somebody  else  as  a  consequence  of 
the  injury  itself;  that  an  obstruction  is  placed  in  the  canal  and  a 
man  navigating  the  canal  is  injured  by  the  obstruction — now  the 
fact  that  in  an  injury  to  the  canal  itsetf  the  remedy  should  be  by  an 
action  in  the  name  of  the  state,  does  not  render  it  necessary  that 
all  cases  of  resultant  injury,  growing  out  of  such  obstruction 
should  be  commenced  in  the  name  of  the  state;  and  in  this  case 
there  is  a  *general  averment  that  the  lessees  were  injured  in  _ft 
their  business,  that  their  business  was  retarded  and  broken  up 
in  a  measure.  That  is  not  an  injury  to  the  canal  itself,  but  an  in- 
dependent transaction,  and  for  that  they  have  a  right  to  maintain 
an  action. 

The  demurrer   being   general,    going  to   the  whole   cause  of 
action,  we  think  should  be  overruled. 

Grannis  &  Burton  for  plaintiff;  Heisley  &  Weh  for  defendant. 


*CHATTEL  MORTGAGES.  65 

[  Cuyahoga  Common  Pleas,  January  Term,  1879.] 

fANNiE  Rehak  v.  John  M.  Wilcox,  Sheriff. 

1.  The  re-filing  of  an  original  chattel  mortgage,  with  all  proper  indorsements,. 

is  a  substantial  compliance  with  the  statute.         L 

2.  Although  the  mortgagee  of  chattels  neglects  and  fails  to  re-file  his  mortgage 

(or  copy)  within  a  year  from  and  after  the  first  filing,  yet  if  he  does  so  re- 
file  it  after  the  year,  he  will,  in  the  absence  of  fraud,  be  protected  and  his 
mortgage  will  be  valid,  as  against  an  execution  creditor,  whose  execution 
is  not  levied  until  after  the  second  filing. 

tA  contrary  decision  is  found  in  Cooper  v.  Koppes,  45  O.  S.,  625,  2d  Ed. 
4  B.,  79. 
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Jones.,  J. 

This  case  comes  into  this  court  on  error  from  a  justice  of  the 
peace,  to  reverse  a  judgment  rendered  by  said  justice  in  favor  of  the 
defendant,  in  error,  also  defendant  "below. 

The  plaintiff  in  error  held  a  valid  and  regular  chattel  mortgage 
from  a  society  called  the  "Slavonska  Lipa"  upon  its  personal  prop- 
erty, which  said  chattel  mortgage  was  duly  filed  with  the  county 
recorder  in  manner  and  form  required  bv  law,  on  the  20th  of  Octo- 
ber, 1877,  at  4  p.m. 

Said  mortgage  was  not,  nor  was  a  copy  thereof,  re-filed  "within 
thirty  days  next  preceding  the  expiration  of  the  term  of  one  year" 
as  the  statute  directs  it  shall  be;  but  said  mortgage  was  duly  veri- 
fied and  re-filed  on  the  21st  day  of  October,  1878,  at  10.06  a.  m., 
about  one  day  after  the  expiration  of  the  year. 

One  John  Kopstein  had  recovered  a  judgment  against  said  so- 
ciety at  the  March  term,  A.  D.  1878,  offthe  court  of  common  pleas, 
and  after  the  re-filing  of  said  mortgage  said  Kopstein  ordered  out 
an  execution  directed  to  the  sheriff  of  Cuyahoga  county,  who,  on 
the  24th  of  October,  1878,  made  a  levy  on  the  property  men- 
tioned and  described  in  plaintiff's  mortgage.  The  plaintiff  there- 
upon replevined  the  property  under  her  mortgage  from  the  sheriff, 
and  in  the  trial  below  the  justice  found  that  the  mortgage  to  the 
plaintiff  had  no  validity,  as  against  the  levy  of  the  defendant  who 
was  the  sheriff  who  levied  the  execution. 

It  is  conceded  that  the  mortgage  was  given  to  secure  a  just  de- 
mand, and  that  this  demand  had  not  been  satisfied  when  the  levy 
was  made.  • 

The  important  question  is  whether  the  mortgage  had  ceased 
to  be  a  valid  lien  as  against  the  defendant,  involving,  as  it  does,- the 
further  question  as  to  whether  the  re-filing  of  the  mortgage  after 
the  expiration  of  the  year  from  the  first  filing,  is  effectual  to  protect 
the  mortgagee  as  against  an  execution  creditor,  where  the  execution 
is  not  levied  until  after  the  second  filing. 

This  question,  so  far  as  1  can  ascertain,  has  never  been  decided 
in  this  state. 

Our  statute  on  this  subject  reads  as  follows:  "Every  mortgage 
so  filed  shall  be  void  as  against  the  creditors  of  the  person  making 
the  same,  or  against  subsequent  purchasers  or  mortgagees  in  good 
faith,  after  the  expiration  of  one  year  from  the  filing  thereof \  unless 
within  thir  y  days  next  precedifig  the  expiration  of  the  said  term  of  one 
yeary  a  true  copy  of  such  mortgage \  together  with  a  statement  exhib- 
iting the  interest  of  the  mortgagee  in  the  property  at  the  time  last 
aforesaid  claimed  by  virtue  of  such  mortgage,  shall.be  again  filed  in 
the  office,  &c  —  Vol.  I.  S.  &  C.  p.  475  and  476. 

In  the  7  O.  St.  Rpts.,  p.  198  it  was  held  that  the  re-filing  of  the 
original  mortgage  with  the  proper  and  requisite  indorsements,  is  a 
substantial  compliance  with  the  provision  contained  in  the  above 
statute — and  I  think  that  there  is  nothing  in  the  statute  that  invali- 
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dates  a  chattel  mortgage  filed  after  the  expiration  of  one  year  from 
•the  first  filing  as  against  liens  acquired  subsequent  to  the  second  filing. 

If  a  mortgagee  wishes  to  maintain  a  continuous  lien  by  his  mort- 
gage he  can  only  do  so  by  complying  with  the  statute,  and  re-file 
within  thirty  days  next  preceding  the  expiration  of  the  year;  but  if 
he  does  not  do  so,  but  allows  the  thirty  days  or  a  year  to  elapse,  and 
re-files  the  original  mortgage  properly  verified  (or  a  copy)  after  that 
time  and  if  it  is  so  re-filed  and  before  other  intervening  liens  occur  or 
attach,  his  mortgage  while  so  re-filed,  in  the  absence  of  fraud,  must 
prevail  against  subsequent  liens  on  the  property  described  in  the 
mortgage. 

There  is  nothing  in  the  statute  that  will  make  such  a  mortgage 
invalid  as  between  the  mortgagor  and  mortgagee  if  the  original  or 
a  copy  is  not  filed  within  the  thirty  days,  &c.  as  between  the  mort- 
gagor and  mortgagee  it  will  always  be  valid;  if  not  refiled  (it  is  all 
the  same  a  va^id  mortgage),  becomes  inoperative,  dormant  and  in- 
valid as  against  creditors  and  purchasers — and  upon  being  re-filed 
will  become  valid  and  revived  as  against  such  creditors  and  purchas- 
ers whose  *liens  had  not  attached  during  the  interval.  fig 

Entertaining  these  views,  the  judgment  below  must  there- 
fore be  reversed.  • 

Stone  &  Hessenmueller,  attorneys  for  plaintiff  in  error. 

Wilson  &  Sykora,  attorneys  for  defendant  in  error. 


TAX  SALES. 

[Cuyahoga  Common  Pleas,  January  Term,  1879.] 

Sage  v.  Thompson. 

Jones,  J. 

In  this  case  it  was  held  that  a  purchaser  at  a  tax  sale  had  no 
lien  upon  the  property  purchased  for  the  amount  of  the  purchase, 
the  penalty  end  interest. 


*TRESPASS.  73 

[Cuyahoga  Common    Pleas,  January  Term,  1879.] 

t Frederick  Wilson  v.  Erwin  Higgins. 

Where  the  trespass  consists  in  the  mere  repetition  of  the  same  conduct,  as  dig- 
ging a  ditch  and  flooding  the  land,  the  mere  fact  that  the  trespass  is  laid 
as  on  different  days  between  given  dates  gives  no  right  to  separating  and 
numbering  the  trespasses. 

Jones,  J. 

The  plaintiff's  amended  petition  sets  forth  that  on  or  about  the 
first  of  January,  1876,  he  was  and  has  ever  since  remained  the  owner 

t Another  decision  in  this  case  is  found  2  Cleve.,  411. 
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of  and  had  been  in  the  possession  of  certain  land  in  Mayfield,  Ohio, 
— giving  a  full  description  of  the  lands.  That  the  defendant  being 
in  the  possession  and  occupancy  of  the  adjoining  premises,  he  says 
that  on  or  about  the  first  of  January,  1875,  and  on  diverse  times  and 
days  between  said  date  and  the  first  of  April,  1878,  entered  said 
premises,  and  dug  and  opened  an  artificial  ditch  across  the  highway 
to  and  upon  said  premises  of  the  plaintiff,  causing  water,  etc.,  to 
pass  over  on  the  ground  of  the  plaintiff,  washing  and  tearing  the 
roots  of  his  hedge  and  injuring  his  premises,  causing  them  to  be 
muddy,  and  prevented  the  plaintiff  from  using  them  during  the  said 
term ;  and  further  says  by  an  amended  petition  filed  August  29tb, 
1878,  that  the  continued  acts  aforesaid  from  time  to  time,  and  acts 
so  done  in  continuation,  constituted  a  continuing  and  permanent  in- 
jury to  the  premises. 

The  defendant  moves  the  court  to  require  the  plaintiff  to  sepa- 
rately state  and  number  his  causes  of  action,  his  theory  of  the  case 
being  that  each  time  the  defendant  entered  the  premises  constituted 
a  separate  and  distinct  cause  of  action. 

This  motion  was  once  or  twice  granted  in  this  case. 

Gould  says  in  his  admirable  work  on  pleadings,  section  86,  "In 
trespass  when  the  plaintiff  sues  for  different  wrongs  of  the  same 
nature  committed  by  continuation  or  repetition,  on  several  different 
days,  he  may  recover  all  of  them,  on  one  count,  by  including  in  it 
as  many  days,  or  as  long  a  period  of  time  as  his  case  may  require." 
Especially  is  this  so  where  the  continued  trespasses  are  of  a  perma- 
nent nature ;  as  in  a  case  like  this — digging  a  ditch,  and  the  water 
continually  running  through  the  plaintiff's  premises  in  consequence. 

The  rule  for  separately  stating  and  numbering  is  to  be  applied 
where  the  several  trespasses  is  a  mere  repetition  of  the  injury,  and 
where  the  results  of  each  injury  are  clearly  distinguishable  from 
each  other — where  what  is  done  by  one  trespass  is  clearly  separate 
and  distinct,  and  the  injury  separate  and  distinct  from  the  injury 
done  by  another  trespass.  If  these  trespasses  in  this  case  are  a 
--     continuing  and  permanent  injury,  in  my  judgment  the  *defend- 

antin  this  case  is  not  entitled  to  have  the  plaintiff  separately  state 
and  number  his  causes  of  action.  He  has  but  one  cause  of  action  and 
that  one  is  well  pleaded.     The  motion  is  overruled. 

Prentiss,  Baldwin  &  Ford,  for  plaintiff. 

Tyler  &  Denison,  for  defendant. 
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♦GUARDIAN  AND  WARD— TRESPASS.  81 

[Cuyahoga  Common  Pleas,  March  Term,  1879.] 

Alida  Johnson,  et  al.,  etc.,  v.  Nicholas  Meyer. 

1.  A  guardian   has  no  right  to  dispoil  the  real  estate,  and  if  he   sells  a  barn 

on  it  and  the  buyer  takes  it  down  and  away,  the  buyer  is  liable,  and 
the  guardian  is  also  held  to  be  a  co-trespasser. 

2.  The   possession  of  a  guardian  of  the  real  estate  of  his  ward  is  the  pos- 

sessions of  the  ward,  so  as  to  sustain  an  action  of  trespass  by  the  ward, 
by  his  next  friend,  for  a  trespass  committed  under  an  unlawful  permis- 
sion by  the  guardian. 

3.  Where  a  will  leaves  real  estate  to  the  widow  and  heirs  in  certain  propor- 

tions, the  heirs  may  maintain  an  action  of  trespass  without  joining  the 
widow ;  but  can  only  recover  for  their  proportion  of  the  injury. 

Jones,  J. 

Qentlemen  of  the  Jury  :  This  is  an  action  brought  by  sundry 
minors,  heirs  of  Martin  Johnson,  deceased,  by  their  next  friend, 
against  Nicholas  Meyer,  defendant,  and  the  averment  of  the  plain- 
tiff's petition  is  this :  That  about  1872,  the  defendant  Meyer  un- 
lawfully and  forcibly  entered  the  premises  of  plaintiff  on  Columbus 
street,  broke  into  his  close  between  Columbus  and  Johnson  streets 
on  the  one  side,  and  Clark  avenue  and  Walton  avenue  on  the  other, 
and  that  he  then  and  there  tore  down,  carried  away,  took  to  pieces 
a  barn  then  and  there  a  part  of  the  realty,  part*  of  the  landed  prop- 
erty of  the  heirs  of  the  value  of  $800,  and  that  he  converted  this 
property  to  his  own  use.  That  is  entire  the  allegation  of  the  plain- 
tiffs' petition. 

The  defendant  comes  in  and  answers,  and  denies  substantially 
all  the  allegations  of  the  plaintiffs'  petition, — denies  each  and  every 
specification  except  such  specification  as  he  expressly  admits.  He 
does  not  expressly  admit  any  material  allegation,  so  that  substan- 
tially the  burden  is  upon  the  plaintiffs  to  prove  all  such  facts  as 
are  essential  to  make  out  their  case. 

To  entitle  the  plaintiffs  to  recover  in  this  case,  they  must  show 
that  at  the  time  this  injury  was  committed,  they,  the  plaintiffs,  were 
possessed  of  this  property.  That  they  substantially  had  the  owner- 
ship is  not  denied  here.  It  is  conceded  upon  the  t;ial  that  they 
were  the  owners  in  such  manner  and  form  as  is  provided  by  Martin 
Johnson's  will.  That  is  the  substantial  concession  on  the  other  side 
of  this  case.  Martin  Johnson  died,  seized,  it  is  admitted,  of  this 
property ;  and  the  plaintiffs,  by  that  admission,  admit  that  these 
children  of  this  mother  were  possessed  of  this  property  with  such 
title  as  this  will  gave  to  them  severally  and  collectively. 

•  Now  then,  as  I  have  said,  the  plaintiffs  must  make  out  sub- 
stantially that  they  had  the  ownership  and  possession  of  this  prop- 
erty at  the  time  that  this  injury  was  committed.  They  must  show 
that  the  defendant  unlawfully  entered  this  close  and  took  away  and 
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converted  to  his  own  use  4this  property.  Now  I  charge  you  that  if 
he  the  defendant,  entered  this  close  by  permiss'on  ot  the  guardian 
for  any  lawful  or  ordinary  purpose,  that  did  not  give  the  defendant 
the  right  to  enter  the  premises  and  dispoil  and  carry  away  any  por- 
tion of  the  property.  A  guardian,  as  such,  has  no  right  himself  to 
remove  or  dispoil  any  portion  of  the  real  property,  to  carry  it  away 
or  reduce  it  or  remove  it  in  any  way  whatever,  without  the  consent 
of  his  wards  or  without  the  assent  of  the  probate  court.  And  any 
one  who  may  know  of  his  guardianship,  and  that  the  property  is  the 
property  of  the  wards,  cannot  protect  himself  against  an  action  for 
removing  or  dispoiling  any  portion  of  the  realty  by  mere  proof  that 
the  guardian  authorized  it  or  that  he  had  paid  the  guardian  for  it. 
I  think  the  true  situation  in  this  case  is  simply  then  that  the  guard- 
ian is  the  trespasser  in  such  case,  and  that  the  person  to  whom  he 
sells  and  who  is  authorized  by  him  to  carry  it  away  is  also  a  trespas- 
ser and  that  they  may  be  liable  jointly  or  severally ;  that  if  one  of 
them  makes  satisfaction  of  the  claims,  that  satisfies  both  ;  that  both 
or  either  of  them  may  be  sued  until  there  is  a  satisfaction  made  for 
the  injury  ;  that  an  action  against  one  is  no  bar  to  an  action  against 
the  other;  and  the  probate  court,  on  its  own  motion,  requiring  Mr. 
Hornsey  to  put  this  item  into  his  account  for  wrongfully  selling  this 
property,  is  no  bar  to  this  proceeding.  If  it  had  been  true  that  at 
the  instance  of  the  heirs  he  had  been  made  to  account  for  the  very 
identical  money  that  he  had  sold  this  property  for,  that  might  amount 
to  a  ratification  of  the  act  of  sale, — an  election  to  take  the  proceeds 
instead  of  to  go  for  the  article.  But  there  is  nothing  in  theproceed- 
82     ing  of  the  probate  court  *that  is  a  bar  to  this  proceeding,  or 

that  should  affect  it  in  any  way  whatever.  There  was  some- 
thing said  in  the  argument  about  this  property  having  been  changed 
from  realty  into  personalty,  but  I  do  not  know  whether  any  request 
will  be  made  on  that  subject  or  not.  The  guardian  could  not  change 
it  from  realty  to  personalty  by  moving  it  from  one  portion  of  the 
lot  to  another.  It  would  be  realty  after  removal  as  much  as  it  was 
before.  There  are  many  instances  where  buildings  placed  upon 
property  are  not  considered  a  part  of  the  realty  ;  but  I  do  not  know 
that  any  such  question  as  that  can  fairly  occur  in  this  case  from  the 
proof  in  the  case.  If  counsel  on  either  sic^e  claim  that  there  is  a 
fair  question  to  be  made  of  that  I  will  cheerfully  respond  to  any 
request  that  may  be  made  upon  the  subject. 

If  you  find  that  this  was  the  close  of  these  plaintiffs,  either  in 
whole  or  in  part ;  if  they  had  possession  of  it  exclusively  or  in  con- 
nection with  their  mother  under  the  terms  of  this  will,  and  although 
they  went  away  temporarily  and  left  it  in  the  possession  of  the 
guardian,  I  hold  that  their  possession  is  still  sufficient  to  enable 
them  to  maintain  an  action  for  trespass  for  any  such  injury  that  is 
complained  of  in  this  case.  If  you  find  they  had  possession ;  that 
it  was  on  their  close  that  the  injury  was  perpetrated,  then  the  ques- 
tion arises,  how  much  are  to  be  the  damages  ?  I  think  the  true  rule 
of  damages  in  this  case  is  this  :     You  are  to  give  these  plaintiffs  a 
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sum  of  money  that  will  compensate  them  for  the  injury  that  they 
have  sustained.  I  do  not  mean  by  that  to  include  the  injury  that 
their  mother  also  sustained  at  all,  but  leave  them  to  recover  simply 
an  amount  of  money  that  will  be  equivalent  to  satisfy  any  injury 
that  they  have  received.  And,  of  course,  in  estimating  that,  you 
will  have  to  take  into  account  the  ownership  of  this  property,  as 
provided  by  this  will,  in  the  mother — ownership  and  possession 
to  a  certain  extent. 

Carefully  examine  the  case.  I  see  no  reason  in  this  case,  and 
it  is  not  claimed  by  counsel,  that  there  should  be  any  cumulative 
damages  ;  it  is  a  case  for  compensation,  to  make  these  plaintiffs  good 
for  the  injury  they  have  suffered,  that  they  have  sustained  by  being 
deprived  of  this  barn  and  its  use. 

Now  gentlemen,  I  believe  I  have  substantially  covered  the  law 
points  in  this  case ;  I  will,  however,  specifically  respond  to  the  full 
requests  that  are  made  by  counsel  on  either  side. 

The  plaintiffs  request  me  to  say  "That  the  occupation  and  pos- 
session of  the  guardian  is  the  occupation  and  possession  of  his 
wards."    I  thyik  that  is  correct. 

2.  "That  the  powers  of  a  guardian  appointed  by  the  probate 
court,  are  limited  by  law,  and  while  he  has  a  right  to  care  for  the 
property  of  his  ward,  he  has  no  right  to  waste  it ;"  I  leave  that  out 
because  I  do  not  think  it  is  of  any  importance  in  the  case.  He  has 
no  right  to  sell  the  real  estate  of  his  ward,  or  any  of  it,  without  the 
order  or  decree  of  the  probate  :ourt  having  jurisdiction  in  the  mat- 
ter.    I  charge  you  that  is  law. 

3.  "That  every  one  dealing  with  a  guardian  in  his  trust  capa- 
city, is  presumed  to  have  knowledge  of  his  powers,  conferred  by 
law,  and  is  chargeable  with  knowledge  of  such  powers."  I  think 
that  is  law. 

4.  "That  if  a  guardian,  by  a  breach  of  his  trust  convey  any  por- 
tion of  the  estate  in  his  hands  to  a  purchaser  who  had  notice  of  his 
being  a  guardian,  the  wards  may  maintain  an  action  against  the 
purchaser  for  the  value  of  such  property  although  he  has  paid  the 
guardian    for  the   same."     That  is  the  law. 

5.  "That  if  the  jury  shall  find  that  the  defendant  entered  upon 
the  property  of  plaintiffs  at  the  request  of  the  guardian,  John 
Hornsey,  and  having  paid  him  for  this  barn,  tore  it  down  and  re- 
moved it  from  their  premises;  if  they  shall  also  find  that  he  was 
acting  in  this  matter  without  authority  of  law, — theu  the  defend- 
ant is  liable  to  respond  to  plaintiffs  for  the  full  value  of  the  barn." 
That  is  inconsistent  with  what  I  have  alread  said,  and  I  refuse  to 
charge  that  as  the  law  for  the  reason  that  it  asks  me  to  charge  that 
these  plaintiffs  shall  recover  the  full  value  of  the  barn.  I  say  you 
may  give  these  plaintiffs  full  compensation  for  any  injury  that  they 
have  suffered  in  consequence  of  the  loss  of  this  barn.  Both  parties 
derive  their  title  from  this  will ;  and,  by  this  will  it  appears  that  the 
wife  has  a  one-third  intereM:  in  this  property  during  her  lifetime,  and 
fer  a  certain  time  she  has  a  possessory  interest  in  this  property  with 
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her  children.  You  may  take  this  fact  into  account  in  estimating 
how  much  these  children  have  lost  by  having  been  deprived  of  this 
barn.     I  re i use  therefore  the  5th  request. 

6.  "  A  barn  standing  upon  the  property  of  these  plaintiffs, 
which  was  left  them  by  their  father,  is  a  portion  of  their  real  es- 
tate,"— that  is  hardly  so, — "  a  part  of  the  realty,  and  their  guardian 
would  have  no  right  to  sever  it  nor  dispose  of 'it  without  the  order 
of  the  probate  court."  That  is  what  I  have  already  said,  substan- 
tially. 

7.  I  am  asked  to  charge  the  jury  "  That  the  measure  of  dam- 
age in  this  case  is  the  value  of  the  barn  as  it  stood  upon  the  realty, 
before  it  was  severed  from  the  realty.' '  I  have  already  given  you 
a  different  rule  from  that  in  estimating  the  value  of  the  barn.  I 
will  give  it  now  qualified  to  an  extent.  In  estimating  the  value  of 
the  barn,  you  will  estimate  it  as  to  what  it  is  worth  upon  the  re- 
alty, and  in  estimating  what  damages  these  plaintiffs  have  suffered 
you  will  take  into  consideration,  as  I  have  already  said,  what  their 
real  rights  are  in  the  property  and  what  other  people's  rights  are 
in  the  property. 

Now  I  have  been  also  requested  to  charge  numerous  charges 
on  the  part  of  the  defense.     I  am  asked  to  charge, 

1.  "That  to  maintain  this  action,  the  plaintiffs  must  satisfy 
you  that  they  were  in  the  actual  possession  of  the  premises  at  the 
time  of  the  committing  of  the  wrongs  complained  of  or  the  right 
to  the  possession  of  the  same."  I  say  yes,  but  that  possession  may 
be  by  their  agents  or  guardian,  as  well  as  by  personal  possession. 

2.  I  am  asked  to  charge,  "If  you  find  that  John  Hornsey  was, 
at  the  time  of  the  doing  of  the  wrongs  complained  of,  the  duly  ap- 
pointed guardian  ot  the  property  of  the  plaintiffs,  then  that  the 
said  John  Hornsey  was  entitled  to  the  possession  and  control  of  the 
said  estate  owned  by  the  plaintiffs."  Now  I  decline  to  say  that  to 
you.  I  say  that  a  guardian  is  entitled  to  the  possession  and  control 
of  his  ward's  real  estate,  but  in  view  of  the  provisions  of  this  will 
which  is  in  evidence  here,  I  decline  to  say  that  John  Hornsey  was 
entitled  to  the  possession  of  this  property,  and  I  think  there  seems 
to  be  no  dispute,  substantially,  between  counsel  on  either  side,  that 
Mr.  John  Hornsey  was  actually  exercising  guardianship  over  this 
property  at  that  time,  so  that  the  point  is  of  no  very  great  conse- 
quence one  way  or  the  other. 

3.  I  am  asked  to  charge,  "That  John  Hornsey,  as  the  guard- 
ian of  the  plaintiffs,  was  by  law  authorized  and  entitled  to  collect 
and  receive  from  the  defendant,  compensation  for  the  injury  claimed 
to  have  been  committed  by  the  defendant  in  removing  said  building 
— and  that  if  he  did  so,  no  recovery  could  be  had  in  this  case."  I 
refuse  that  charge.  There  is  no  such  question  in  this  case.  Nobody 
had  denied  that  this  damage  was  done  and  that  afterwards  Hornsey 
83     settled  for  it.     *There  is  no  such  question  as  that  in  the  case,  as 

I  understand  it,  and  I  refuse  the  charge. 

4.  I  am  asked  to  charge  that,  "If  the  jury  find  that  the  defend* 
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ant  paid  to  John  Hornsey  as  the  guardian  of  the  plaintiffs  at  the 
time  he  took  the  barn  away,  in  full  for  the  same,  and  entered  said 
premises  and  removed  said  barn  with  the  consent  and  permission 
of  said  guardian,  then  the  plaintiffs  cannot  recover."  I  refuse  that 
because  I  think  the  guardian  had  no  right,  either  himself  or  in  con- 
nection with  Mr.  Nicholas  Meyer,  to  remove  that  barn  without  au- 
thority. 

5.  I  am  asked  to  charge,  "If  the  injury  complained  of  was 
caused  by  the  misconduct  of  the  said  Hornsey  as  the  guardian  of 
the  said  plaintiffs,  then  the  said  Hornsey  is  liable  on  his  bond  as 
such  guardian,  and  his  sureties  on  said  bond  are  likewise  liable  with 
him  on  said  bond."  I  refuse  it  as  of  no  consequence  in  the  case. 
Whether  he  is  liable  or  not  liable,  the  fact  that  he  is  liable  does  not 
release  him  from  any  liability  that  he  may  have  incurred  to  this 
estate. 

6.  I  am  asked  to  charge,  "From  the  amount  you  find  the  de- 
fendant liable  for,  if  you  find  him  liable  in  this  action  at  all,  you 
should  deduct  the  amount  you  find  he  paid  to  the  said  guardian, 
from  the  sum  you  find  him  liable  for."  I  refuse  this;  there  is  noth- 
ing in  the  proof  whatever,  going  to  show  that  this  estate  has  ever 
got  this  money.  The  mere  fact  that  "Mr.  Hornsey  authorized  the 
trespass  made  him  a  trespasser  himself.  They  were  both  trespas- 
sers ;  and  the  fact  that  one  of  these  trespassers  paid  the  other  money 
does  not  relieve  the  one  that  pays,  nor  the  other,  from  liability  to 
respond  to  the  state  therefor. 

7.  I  am  asked  to  charge,  "If  you  find  that  thevsaid  Hornsey  in 
his  account  as  guardian  of  the  plaintiffs,  in  settling  with  the  probate 
court  of  this  county  as  such  guardian,  has  been  charged  with  the 
amount  paid  to  him  by  the  defendant  ior  said  barn,  and  find  that  the 
defendant  did  pay  the  same  to  said  guardian,  then  the  said  sum  so 
paid  to  him  by  the  defendant  and  accounted  for  by  said  guardian  in 
said  settlement  and  accounting  with  said  probate  court,  should  be 
deducted  lrom  any  sum  you  may  find  the  defendant  liable  for  in  this 
case."  I  refuse  it.  I  do  not  think  that  the  record  shows  that  he 
was  definitely  charged  in  that  record  with  an  amount  paid  by  any- 
body for  the  barn,  but  that  it  shows  that  he  was  charged  as  a  wrong- 
doer with  having  converted  the  barn  to  his  own  use,  and  that  it  was 
worth  that  much.  No  proof  is  offered  that  the  said  amount  has  ever 
been  paid  over  to  the  heirs  and  I  hold  that  this  is  no  satisfaction  to 
them  whatever  or  any  bar  to  this  action. 

Marvin,  Laird  &  Taylor,  for  plaintiffs. 

B.  R.  Beavis  and  Henry  McKinney,  for  defendants. 
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89  *  ASSIGNMENT   OF   MORTGAGES. 

[Cuyahoga  District  Court,  March  Term,  1879.] 

Peter  and  Catharine  Wirtz  v.  George  Leich. 

Where  a  mortgagee  transfers,  by  indorsement,  the  note  and  mortgage,  with- 
out having  notified  the  mortgagor  of  such  assignment,  the  assignee  of 
such  mortgage  holds  it  subject  to  all  payments  thereafter  made  in  good 
faith  by  the  mortgagor  to  the  mortgagee. 

Lemmon,  J. 

The  petition  of  the  plaintiff  below  alleges  that  in  the  mouth  of 
March,  1872,  one  Frederick  Buehne  made  his  note  to  the  Allemania 
insurance  company,  for  the  payment  of  four  hundred  dollars,  and 
then  proceeds  to  set  out  that  in  the  year  previous,  1871,  one  Peter 
Beckner  and  others  made,  executed  and  delivered  to  one  Gustav 
Schmidt  a  mortgage  upon  the  premises  described  in  the  petition 
for  the  securing  of  a  note  of  $850,  then  made  and  delivered  by 
Peter  Wirtz  and  Catharine  Wirtz  to  Schmidt.  It  proceeds  then 
to  allege  that  this  note  and  mortgage  by  these  parties  was  subse- 
quently assigned  and  transferred  by  Schmidt  to  Frederick  Buehne. 
This  transfer  is  charged  to  have  been  made  in  August,  '72.  Then  it 
proceeds  to  allege  that  in  September,  '73,  Frederick  Buehne  assigned 
this  note  and  mortgage  to  the  Allemania  insurance  company  as 
collateral  security  to  the  $400  note  which  he  had  given  to  the 
Allemania  insurance  company  in  1872,  that  there  is  a  larger  amount 
due  on  the  last  note,  and  asks  for  a  judgment  against  Frederick 
Buehne  for  the  amount  claimed  to  be  due  on  the  note  given  by  him, 
$400,  and  interest  payable  annually,  and  that  the  premises  described 
in  this  mortgage  be  subjected  to  sale  and  the  proceeds  be  brought 
into  court  and  applied  in  discharge  of  that  judgment  against 
Frederick  Buehne,  etc  ,  and  for  other  relief. 

An  answer  is  filed  to  this  petition  which  alleges  that  the  de- 
fendants, Peter  and  Catharine  Wirtz,  made  payments  larger  in 
amount  than  the  credits ;  that  these  payments  were  made  in  good 
faith  by  them  to  Frederick  Buehne  after  he  had  disposed  of  the 
notes  and  mortgage  to  the  Allemania  insurance  company,  without 
notice  of  any  interest  in  the  Allemania  insurance  company  in  this 
mortgage. 

The  court  of  common  pleas  upon  the  trial  of  the  case  below 
must  have  held,  as  their  judgment  shows,  that  the  transfer  of  the 
mortgage  and  note  that  was  thus  given  by  these  parties,  taken  by 
th£  Allemania  insurance  company  as  collateral  security,  vested  ab- 
solutely all  interest  in  the  note. and  mortgage  in  the  Allemania  in- 
surance company,  and  all  the  rights  and  remedies  between  the 
parties  would  exist  as  though  all  the  parties  at  that  time  had  notice; 
in  other  words,  that  any  payment  made  on  this  mortgage  and  note 
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neld  by  the  Allemania  insurance  company  as  collateral  was  a  pay- 
ment which  the  party  could  not  take  advantage  of  in  his  defense, 
that  he  should  have  seen  that  the  payments  when  made  were  in- 
dorsed upon  the  paper  by  the  party  to  whom  the  payments  were 
made,  and  that  making  payments  without  securing  such  indorse- 
ments, was  carelessness  for  which  the  parties  were  not  entitled  in 
equity  to  have  stand  as  against  the  Allemania  insurance  company. 
This  involves  the  question  as  to  what  are  the  respective  rights  of 
parties  upon  the  transfer  of  a  mortgage  from  one  person  to  another. 
Cases  have  been  cited,  decisions  oi  the  supreme  court  of  Michigan 
and  Wisconsin,  and  also  a  decision  of  a  very  eminent  judge  of  the 
supreme  court  of  the  United  States — Justice  SwayneKin  each  case 
holding  that  where  a  mortgage  had  been  given  to  secure  a  debt  evi- 
denced by  a  negotiable  promissory  note  that  the  mortgage,  being  an 
incident  to  the  debt,  partakes  of  the  negotiable  character  of  the 
note  and  is  so  far  affected  by  it  that  the  commercial  rule  applicable 
to  negotiable  paper  is  applicable  also  to  the  mortgage,  and  these 
cases  have  been  cited  and  pressed  upon  our  attention.  These  cases, 
except  the  last  one,  have  been  examined  by  our  own  supreme  court; 
and  in  a  very  able  discussion  of  this  subject  by  our  supreme  court, 
in  an  opinion  announced  by  Judge  Ranney,  the  matter  is  examined 
*apparently  from  the  earliest  decisions  of  the  courts  of  Eng-  qfl 
land  and  through  the  various  holdings  of  our  supreme  courts 
in  various  states,  down  to  the  time  of  the  making  of  this  decision 
contained  in  the  14th  Ohio  St.  Reports  made  in  December,  1863. 
Since  this  decision,  the  decision  of  Justice  Swayne  has  been  made. 
In  commenting  upon  the  decisions  in  Michigan  and  Wisconsin 
upon  this  subject,  Judge  Ranney  uses  the  following  language  : 
"  But  the  direct  question  arising  upon  mortgages  given  to  secure 
negotiable  paper,  has  arisen  in  two  of  the  new  states  of  the  west, 
whose  courts  are  entitled  to  high  respect  for  their  learning  and 
ability,  and  it  has  there  been  held,  that  the  quality  of  negotiability  is  so 
far  imparted  to  such  mortgages,  as  to  make  them  available  in  the 
hands  of  a  bona  fide  indorser  of  the  paper,  without  any  regard  to 
the  equitable  rights  of  the  original  parties." — Here  citing  the  cases 
that  are  pressed  upon  our  attention. — "In  the  first  of  these  cases, 
decided  by  the  Chancellor  of  Michigan,  in  1843,  no  reasons  are  as- 
signed, or  authorities  cited  ;  and  in  Dutton  v.  Ives,  decided  by  the 
supreme  court  in  1858,  the  doctrine  is  again  advanced  upon  the  au- 
thority of  Reeves  v.  Sen  tly,  and  the  two  Wisconsin  cases,  reported  in  3 
and  4  Chandler.  On  referring  to  the  first  case  decided  in  that  state 
(Fisher  v.  Otis),  we  find  i):  professedly  based  on  authority,  and  it 
serves  to  show  upon  what  a  slender  foundation  a  line  of  decisions 
may  be  made  to  rest.  The  court  say  :  *  This  doctrine  is  sustained 
by  respectable  authorities,  and  by  reason  and  sound  policy  whfch 
have  long  ruled  in  relation  to  commercial  paper;'  and  Powell  on 
Mortgages,  908,  and  note  are  cited.  Mr.  Powell  certainly  did  sug- 
gest the  question,  whether  such  a  distinction  might  not  be  made. 
His  exact  position  is  thus  stated  by  Mr.  Coventry  in  the  note : 

389 


90  OHIO  DECISIONS. 


Vol.  II.  Cuyahoga  District  Court. 


'  When  it  is  said  that  a  debt  is  not  assignable  at  law,  it  must  be  un- 
derstood with  this  restriction,  that  if  it  be  secured  by  a  negotiable 
instrument,  such  as  a  bill  of  exchange,  the  legal  interest  will  pass  by 
indorsement,  and  this  has  induced  the  learned  author,  in  the  next 
paragraph  of  the  text,  to  suggest  whether,  in  such  a  case,  the  rule 
of  the  mortgagee's  liability  would  apply.'  The  rule  here  referred 
to,  is  that  announced  by  Lord  Loughborough  in  the  leading  case  of 
Matthews  v.  Wall  win,  4  Ves.,  126,  that  the  assignee  of  a  mortgage 
takes  it  subject  to  all  equities  which  could  be  asserted  against  his 
assignor.  Now,  it  may  fairly  be  assumed,  that  Mr.  Powell  sup- 
posed that  such  a  distinction  could  be  judiciously  made ;  but  it 
must  be  admitted  that  he  had  then  no  authority  to  base  it  upon, 
that  neither  the  judicial  records  of  England  nor  of  any  of  the  old 
states,  furnish  any  evidence  that  it  has  ever  been  adopted,  and  that 
it  was  first  acted  upon,  nearly  half  a  century  after  the  suggestion 
was  made,  by  a  new  state  upon  another  continent.  Under  such  cir- 
cumstances, it  cannot  be  reasonably  claimed,  that  we  are  at  liberty 
to  regard  it  as  an  established  principle,  and  we  can  only  adopt  it 
when  we  are  convinced  that  it  is  correct  in  principle,  and  consist- 
ent with  the  analogies  of  the  law.  The  reasons  for  supposing  it 
to  be  so,  are  well  stated  in  the  case  of  Croft  v.  Bunster,  9  Wis. 
Rep.,  510.  The  reason  assigned,  it  is  said,  why  the  assignee  can  re- 
cover no  more  in  equity  than  is  actually  due  from  the  mortgagor  to 
the  mortgagee,  is,  that  he  could  recover  no  more  at  law  on  the  bond 
or  covenant,  and  the  reason  ceasing  as  to  negotiable  securities,  the 
rule  also  ceases  to  have  application ;  that  the  debt  is  the  principal 
thing,  and  the  mortgage  the  mere  incident,  following  the  debt 
wherever  it  goes,  and  deriving  its  character  from  the  instrument 
which  evidences  the  debt." 

Now,  after  referring  to  these  authorities,  the  court  says:  "  In 
a  general  sense,  it  may  be  very  well  and  very  correct,  to  speak  of  a 
mortgage  as  an  incident  to  the  debt  it  is  created  to  secure ;  but  the 
importance  of  this  mere  term  may  be  easily  overrated.  It  cer- 
tainly is  not  one  of  the  incidental  effects  of  the  creation  of  the 
debt  itself,  and  it  can  only  be  made  to  have  relation  to  the  debt  by 
the  force  of  the  contract  contained  in  the  mortgage  ;  and  is  incident 
to  the  debt  only  in  the  same  sense  that  every  independent  contract, 
having  for  its  object  the  payment  or  better  security  of  the  debt,  is 
incidental  to  it.  The  existence  of  the  debt,  is  the  occasion  out  of 
which  they  arise,  and  the  subject  of  their  various  provisions ;  but 
they  embrace  all  the  elements  of  a  perfect  contract  in  themselves, 
and  are  enforced  by  appropriate  remedies,  according  to  their  own 
stipulations." 

The  conclusion  to  which  the  supreme  court  come,  after  a  very 
full  discussion  of  all  these  cases,  is  as  follows :  4 '  A  long  experience  * 
has  demonstrated,  that  they  are  not  necessary  instruments  of  active 
trade  and  business  ;  and  we  but  follow  in  the  footsteps  of  the  ablest 
and  wisest  judges,  when  we  say,  that  the  harsh  rule  which  excludes 
equities,  and  often  does  injustice  for  the  benefit  of  commerce,  should 
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not  be  applied  to  them.  This  remits  them  to  the  position  they  have 
so  long  occupied — that  of  merechoses  in  action,  and  whether  stand- 
ing alone,  or  taken  to  secure  negotiable  or  non-negotiable  paper, 
they  are  only  available  for  what  was  honestly  due  from  the  mort- 
gagor to  the  mortgagee.' '  Now  recognizing  that  to  be  the  doctrine 
established  by  our  supreme  court  in  this  regard,  we  are  brought  to 
another  question,  whether  this  rule,  thus  recognized,  must  not  be 
so  far  limited  as  to  cause  it  to  apply  only  to  the  equities  which  ex- 
ist at  the  time  of  the  assignment  and  transfer,  or  whether,  in  the 
broad  language  of  our  supreme  court,  the  mortgage  is  to  be  treated 
as  a  chose  in  action — whether  there  is  any  limitation  to  this  desig- 
nation of  it,  or  whether,  like  other  choses  in  action,  it  has  all  the 
properties  which  pertain  to  a  chose  in  action  at  common  law.  It  is 
well  understood  by  the  bar,  that  where  a  mere  account  is  transferred 
by  one  to  another,  the  debtor  is  protected,  if  in  good  faith  he  sub- 
sequently without  knowledge  on  his  part  and  without  notice,  pays 
it  to  the  party  to  whom  he  originally  owed  it;  that  as  to  the  debtor, 
he  is  not  estopped  from  showing  that  payments  were  made  and  from 
availing  himself  of  them  until  the  assignee  of  the  chose  in  action 
lias  given  him  notice.  It  is  the  duty  of  the  assignee  to  give  notice 
to  the  debtor. 

Now  does  that  principle  apply  here?  Is  a  mortgage  a  chose 
in  action  for  some  purposes  and  not  for  otheA  ?  We  are  unable  to 
find  any  authorities — we  know  of  none — that  distinguish  a  mort- 
gage from  a  mere  matter  of  account — a  claim  upon  an  account.  If 
the  same  rule  governs,  then  we  say  that  the  payments  made  in  good 
faith  without  notice,  without  knowledge,  to  the  person  who  has 
been  the  holder  of  the  paper — of  the  mortgage,  is  a  payment,  and 
•  in  a  court  of  equity,  should  be  regarded  as  a  payment  and  as  a  de- 
fense to  the  extent  of  the  payments  thus  made.  Applying  this 
principle  to  this  case,  we  think  the  court  of  common  pleas  erred  in 
so  far  as  they  refused  to  allow  these  payments  made  to  Frederick 
Buehne  after  the  transfer  of  the  mortgage  to  the  Allemania  insur- 
ance company. 

There  will  be,  as  stated  by  counsel,  an  amount  still  due  upon 
this  mortgage  after  deducting  these  payments  so  made ;  and  for  this 
amount  the  Allemania  insurance  company  may  have  a  decree  for 
the  sale  of  the  property. 

No  judgment  is  asked  against  these  *parties.     The  judg-     -. 
ment  of  the  common  pleas  court  will  therefore  be  reversed  and 
either  such  judgment  entered  here  as  should  have  been  entered  in 
the  court  of  common  pleas  or  the  case  be  remanded  for  further  pro- 
ceedings in  the  court  of  common  pleas. 

McKinney  &  Caskey,  for  plaintiff. 

B.  R.  Beavis,  for  defendant. 
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97  *ATTACHMENT— PLEADINGS- 

[Cuyahoga  District  Court,  March  Term,  1879.] 

X.  C.  Scott  v.  Hudson. 

1.  Where  the  defense  in  an  attachment  proceeding  is,  that  the  amount  due 

had  been  garnisheed  in  another  action  there  being  no  denial  as  to  the 
merits  of  the  claim,  is  an  abatement  only,  and  to  be  complete  should 
aver  a  readiness  to  pay  what  was  demanded  or  to  submit  it  to  the  disposi- 
tion of  the  court. 

2.  Where  a  defendant   moves  for  judgment  on  the  pleadings,  consisting  of 

the  petition  and  answer,  before  a  reply  has  been  filed:  He  Id,  that  it 
is  within  the  discretion  of  the  court  to  allow  a  reply  to  be  filed,  and  over- 
rule the  motion. 

Watson,  J. 

This  action  was  originally  brought  before  a  justice  of  the  peace 
and  went  from  his  decision  to  the  common  pleas  on  appeal.  In  the 
common  pleas  the  deiendant  put  in  two  pleas,  the  first  of  which 
was  matter  in  abatement.  "  Now  comes  said  defendant,  and  as  a 
defense  to  plaintiff's  petition  filed  herein  and  says,  that  previous  to 
the  service  of  summons  upon  him  in  this  action,  the  moneys  in  his 
hands,  alleged  in  plaintiff's  petition  to  be  due  from  thesaid  defendant 
to  the  plaintiff,  were  attached  by  process  of  garnishment  issued  out  of 
this  court  in  an  action  herein  pending  in  which  one  Emma  Bobbitt 
is  plaintiff,  X.  C.  Scott  and  said  plaintiff  is  defendant,  and  that  said 
attachment  remains  in  lull  force  and  undischarged."  Then  the 
second  is- (the  action  beiug  brought  upon  an  account  for  services  as 
a  physician),  that  the  services  rendered  were  not  of  the  value  claimed 
— the  plaintiff  's  claim  being  over  $108,  and  with  interest  $114  and 
a  fraction.  He  says  they  were  only  of  the  value  of  $50,  not  of  the 
value  claimed  by  the  plaintiff,  and  he  prays  to  be  discharged. 

It  is  a  little  difficult  to  tell  what  that  second  plea  really  is.  It 
is  not  in  bar.  The  first  plea  is  matter  of  abatement,  and  he  prays 
that  he  may  be  discharged  with  his  costs.  After  putting  in  this 
he  amends  it,  this  plea  being  filed  January  29,  1876,  November  21, 
1877,  by  putting  in  a  general  denial  as  against  the  plaintiff.  "Now 
comes  the  defendant  and  for  his  amendment  to  his  second  defense 
says,  he  denies  each  and  every  allegation  contained  in  said  plaintiff's 
petition." 

There  he  defends  to  the  cause  of  action.  The  defendant,  while 
the  pleadings  stood  in  this  form,  moved  for  judgment  and,  as  claimed 
in  argument  here,  that  after  the  service  of  the  notice  in  the  gar- 
nishee process  the  money  was  tied  up  in  his  hands  and  the  plaintiff 
was  not  authorized  to  bring  his  suit.  We  are  not  inclined  to  carry 
this  doctrine  to  that  extent.  Now,  it  will  be  observed  by  this  plea, 
when  the  matter  in  abatement  is  pleaded,  this  defendant  does  not 
offer  to  pay  that  money  into  court.     In  the  original  answer  he  ad- 
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mits  himself  in  debt  $50,  and  alleges  Miss  Bobbett  had  brought  suit 
against  the  plaintiff,  and  that  the  process  in  garnishment  had  been 
served  upon  him. 

Now  that  was  simply  a  matter  in  abatement  and  he  might  set  it 
up.  It  did  not  go  to  the  cause  of  action  at  all,  and  we  think  that 
he  should  have  made  his  defense  then  complete.  He  should  have 
come  in  and  showed  himself  ready  to  pay  what  was  in  demand  and 
put  it  where  the  court  could  dispose  of  it,  to  those  to  whom  it  prop- 
erly was  going.  But  he  did  not  do  this.  He  then  went  on  and  put 
in  a  further  answer  which  is  in  mitigation,  for  the  purpose  of  reduc- 
ing the  amount,  and  finally  he  denies. 

Now  here  is  then,  from  the  very  start,  an  issue  as  to  the  very 
merits  of  the  plaintiff's  case.  After  answer  was  in  and  amended, 
he  moved  for  judgment,  and  all  that  we  know  about  the  action  of 
the  court  is  that  that  was  not  granted  ;  but  the  plaintiff  asked  leave 
to  reply,  and  got  leave  to  reply,  and  did  reply,  in  which  he  set  up  that  the 
attachment  process  was  dismissed  and  the  process  of  garnishment 
against  the  defendant  had  expired  with  the  attachment  in  favor  of  Miss 
Bobbett.  We  think  in  that  condition  of  things  that  it  was  not  all 
error  for  the  court  to  permit  that  to  be  replied.  He  asked  for  judg- 
ment on  his  pleadings  before  the  reply.  It  was  clearly  within  the 
discretion  of  the  court  to  permit  a  reply,  and  the  court  did  and  we 
find  no  error  in  that.  Then  after  that  reply  was  in  an  issue  was 
regularly  formed  between  these  parties  and  they  went  on  and  called 
a  jury  to  try  the  original  case  upon  the  account,  and  judgment  was 
rendered  then  for  eighty  odd  dollars  against  the  defendant.  In  that 
condition  of  things,  after  the  verdict,  he  comes  and  asks  for  a  judg- 
ment, notwithstanding  the  verdict. 

*Now  we  do  not  regard  this  as  a  case  where  a  party  can  Qa 
come  in  and  ask  for  a  judgment  notwithstanding  the  verdict. 
The  plaintiff  had  tendered  issue  by  his  original  pleading.  That 
issue  had  been  regularly  joined,  and  these  parties  treat  the  issue 
presented  to  the  court  and  the  jury,  and  the  jury  determined  the 
case  in  favor  of  the  plaintiff  and  the  court  rendered  judgment  for 
the  plaintiff 

Now,  do  not  think  that  there  should  be  any  disturbance  of  this 
judgment.  We  do  not  find  any  error  fcr  which  we  ought  to  inter- 
fere. 

We  then  affirm  judgment. 

R.  J.  Winters,  for  plaintiff. 
F.  J.  Wing,  for  defendant. 


C.  L.  R. 
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JUSTICE  OF  THE  PEACE— TRANSCRIPTS- JUDGMENTS. 

[Cuyahoga  District  Court,  March  Term,  1879.] 

Augustine  Matzaun  v.  The  State  op  Ohio. 

A  judgment  rendered  by  a  justice  of  the  peace  in  a  criminal  case  may  be 
reversed  on  error  for  insufficiency  of  the  transcript  in  not  showing  that 
there  was  any  information,  plea,  trial,  verdict,  or  judgment. 

Watson,  J. 

In  this  case  we  find  this  condition  of  things  :  The  plaintiff  in 
error  was  prosecuted  in  the  probate  court  on  the  charge  of  obtain- 
ing money  by  false  pretenses,  and  as  a  general  result,  got  into  jail 
at  the  end  of  the  prosecution.  This  is  a  petition  in  error  brought 
rather  to  review  the  situation  than  anything  else.  The  petition  as- 
signs various  errors,  and  it  is  based  upon  the  proceedings  of  the 
probate  court  and  for  those  proceedings  we  are  referred  to  a  paper 
that  is  made  a  part  of  the  petition,  and  is  said  to  be  a  copy  of  the 
record  referred  to  in  the  petition.  That  record  is  in  these  words, 
substantially :  Transcript  filed  October  24,  1877.  Information : 
Continued  from  term  to  term,  and  continued  to  January,  1878  term. 
January  7,  1878,  to  the  court,  and  the  court  fine  defendant  $25  and 
costs.  Motion  for  a  new  trial  overruled.  January  15,  1878.  Causare 
issued  by  order  of  the  prosecuting  attorney.  Then  it  says — "certi- 
fied to  the  county  auditor  January  10,  1878,"  and  "H.  P.  Bates,  J.  P.," 
written  on  the  page  above  that.  Then  we  find  these  marginal 
notes:  "Costs."  Then  there  is  the  judge's  costs,  the  sheriff's 
costs,  the  prosecuting  witnesses'  costs,  and  transcript  $33.35,  wit- 
nesses $18.90,  and  fine  $25,  making  an  aggregate,  of  $81.73  and 
judge's  increase  40 — ' 

Now,  I  have  read  everything  that  is  in  that  paper,  and  the  plain- 
tiff in  error  commences  assigning  errors,  and  it  is  assigned  that 
there  was  no  information  ;  that  the  information  was  not  read ;  in 
other  words,  there  was  no  arraingment ;  that  there  was  no  plea ; 
that  there  was  no  trial ;  that  there  was  no  verdict ;  that  there  was 
no  judgment.  And  we  are  asked  to  reverse  this  catalogue  of  noth- 
ings. The  trouble  we  have  had  in  it,  is,  we  find  nothing  under  the 
sun  to  reverse,  and  the  plaintiff  in  error  is  in  jail ;  and  we  have  de- 
termined that  we  will  render  a  judgment  of  reversal  of  these  noth- 
ings, and  relieve  the  plaintiff  in  error  from  her  duress,  imprison- 
ment, and  let  the  thing  rest  at  that.  (Sotto  voce  to  his  associate  on 
his  right :     Hadn't  I  better  add  a  recommendation  to  mercy?) 

Mr.  Hutchins.  I  might  suggest  that  in  that  part,  like  the  rest 
of  it,  the  opinion  of  the  court  amounts  to  nothing,  as  the  plaintiff 
never  was  in  jail. 

Court.  Well,  we  note  here  "  judgment  reversed  "  and  we  will 
leave  to  those  who  may  be  interested  in  it  to  find  the  judgment  and 
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plaintiff  discharged  from  imprisonment.  There  is  nothing  to  re- 
mand, and  nothing  to  do,  and  that  order,  I  think  will  dispose 
of  it. 

A.  M.  Jackson,  for  plaintiff. 

J.  C.  Hutchins,  for  defendant. 


BILL  OF  EXCEPTIONS— JUDGMENTS. 

[Cuyahoga  District  Court,  March  Term,  1879.] 

Harbaugh  v.  Bates. 

A  judgment  will  not  be  reversed  on  exception  to  a  charge  of  the  court  when 
the  bill  of  exceptions  shows  only  an  isolated  part  of  the  charge,  which  can 
be  construed  to  sustain  the  verdict,  and  must  have  been  so  understood 
by  the  jury. 

Hale,  J. 

This  case  comes  here  by  a  petition  in  error.  Two  grounds  are 
relied  hereupon  for  the  reversal  of  the  judgment ;  first,  that  the 
verdict  is  not  supported  by  sufficient  evidence ;  second,  that  there 
was  error  in  the  charge  of  the  court.  The  action  in  the  court  below 
was  on  a  promissory  note  made  by  plaintiff  in  error,  Harbaugh, 
payable  to  the  order  of  D.  W.  Caldwell,  which  was  for  $200,  dated 
July  27,  1875.  The  petition  was  in  the  ordinary  form  of  a  petition 
upon  a  promissory  note  under  section  122  of  the  code. 

The  answer  of  Harbaugh  alleged  that  the  note  was  wholly 
without  consideration.  He  says  that  he  gave  this  note  to  Caldwell 
in  consideration  that  Caldwell  was  to  enter  his  services  as  a  solicitor 
for  life  insurance ;  that  he  was  the  general  agent  for  a  life  insurance 
company  ihere  in  the  city  of  Cleveland,  and  Caldwell  was  to  enter 
his  employment  as  a  solicitor  for  life  insurance.  That  he  failed  and 
refused  to  enter  upon  the  service  contemplated  at  the  time  this  note 
was  given.  I  am  not  sure  but  it  ought  to  be  without  consideration 
upon  grounds  of  public  policy. 

They  go  to  trial ;  Harbaugh  testifies  that  he  was  the  general 
agent  of  a  life  insurance  company  ;  that  he  made  this  arrangement 
with  Caldwell  to  enter  his  services,  that  Caldwell  neglected  to  do  so, 
and,  therefore,  the  note  is  wholly  without  consideration.  Caldwell 
upon  the  trial  testified  that  he  made  a  conveyance  of  land  to  Har- 
baugh in  consideration  of  the  note. 

There  is  very  little  outside  the  testimony  of  these  two  wit- 
nesses that  will  aid  in  solving  the  question,  who  is  right  about  it. 
It  depends  very  much  upon  the  credibility  of  those  two  witnesses. 
Of  course  they  were  before  the  jury.  One  testified  squarely  against 
the  other,  and  we  think  it  is  not  in  any  condition  to  be  disturbed 
by  a  reviewing  court  upon  the  ground  that  the  jury  was  wrong  in 
the  finding  made. 
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The  other  objection  to  the  judgment  is,  that  the  court  erred  in 
the  charge,  and  all  there  is  about  it  in  the  record  is  that  the  court 
instructed  and  charged  the  jury  among  other  things  as  follows,  to 
wit:  "  If  security  was  given  for  the  debt,  it  cannot  be  claimed 
that  it  was  without  consideration  ;  if  a  conveyance  of  land  was 
made  as  security,  then  there  can  be  no  failure  of  consideration, 
unless  it  be  shown  that  the  title  to  the  land  failed."  While  the 
court  speaks  here  of  a  security  under  the  testimony  offered,  it  must 
have  been  intended  by  the  court  and  understood  by  the  jury  to 
mean,  if  the  consideration  of  this  note  given  by  Harbaugh  to 
Caldwell  was  the  conveyance  of  land  by  Caldwell  to  Harbaugh, 
then  there  was  a  good  consideration  for  the  note  unless  the  title  to 
the  land  failed.  There  was  no  other  claim  that  could  be  tnade  upon 
the  testimony ;  no  claim  that  Harbaugh  had  secured  this  note  to 
Caldwell.  And  while  the  term  security  is  used  here,  it  must  have 
meant  the  consideration  of  the  note.  It  must  have  been  so  under- 
stood by  the  jury.  And  from  these  isolated  sentences,  one  or  two 
having  been  taken  out,  we  are  not  able  to  say  that  there  was  any 
prejudice  growing  out  of  this  charge. 

The  judgment  of  the  court  below  will  be  affirmed. 

Hord,  Dawley  &  Hord,  for  plaintiff. 

Bates  &  Hammond  and  A.  T.  Brown,  for  defendant. 


100  *  MUNICIPAL  CORPORATIONS. 

[Belmont  Common  Pleas,  October  Term,  1878.] 

Daniel  W.  Cady  v.  Village  of  Barnesville. 

A  municipal  ordinance  against  walking  or  riding  with  any  lewd  female,  or  to 
stand  and  converse  with  her  on  any  public  ground  within  the  corporation 
is  not  authorized  by  section  1692,  Revised  Statutes,  giving  power  to 
punish  lewd  and  lascivious  behavior  in  the  streets  and  other  public  places, 
and  such  ordinance  is  unconstitutional  and  of  no  legal  effect. 

The  plaintiff  in  error  was  arrested  by  the  marshal  of  the  village 
of  Barnesville  on  the  9th  day  ot  May,  1878,  under  an  ordinance  of 
said  village,  the  4th  section  of  which  reads  as  follows  : 

"  That  it  shall  be  unlawful  for  any  male  person  to  walk  or  ride 
in  company  with  any  lewd  female  or  common  prostitute,  or  to  stand 
-or  converse  with  her  upon  any  street,  alley,  lane  or  public  ground 
within  the  corporate  limits  of  said  village." 

Upon  the  trial  before  the  mayor,  the  plaintiff  in  error  pleaded 
;guilty  to  the  charge  of  walking  and  conversing  with  a  certain 
woman,  but  denied  any  knowledge  of  her  character.  Thereupon, 
the  mayor  fined  the  plaintiff  in  error,  and  adjudged  the  costs  against 
him.  To  reverse  the  judgment,  the  petition  in  error  was  filed  at 
the  court  of  common  pleas.     Plaintiff,  by  his  counsel,  maintained : 

1.     The  incorporated  village  of  Barnesville  had  no  power  to 
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pass  the  ordinance  in.  question  either  expressly  or  arising  from  im- 
plication. Section  199  of  the  municipal  code,  passed  May  7th,  1869, 
provides  that  corporations  shall  have  power  to  "  suppress  and  re- 
strain disorderly  houses  and  houses  of  ill-fame,  and  provide  for  the 
punishment  of  all  lewd  and  lascivious  behavior  in  the  streets  and 
other  public  places."  Walking  and  conversing  with  any  woman  is 
not  an  act  of"  lewd  and  lascivious  behavior." 

2.  The  ordinance  is  in  conflict  with  article  1,  section  1,  of 
the  constitution  of  Ohio. 

8.  The  ordinance  is  in  conflict  and  is  inconsistent  with  the 
general  laws  of  the  state  (chap.  9,  sec.  2  ;  Crim.  Code,  also  chap.  9, 
sec.  8 ;  City  of  Canton  v.  Nist,  9  O.  S.,  442.) 

4.  The  ordinance  is  indefinite  and  uncertain.  The  ordinance 
provides  that  "  any  male  person,"  etc.  A  child  three  years  of  age 
would  be  liable,  if  the  ordinance  was  of  legal  effect. 

5.  The  ordinance  is  void  because  it  does  not  require  a  scienter 
as  the  gist  of  the  supposed  offense. 

Okey,  J. 

Held  that  the  ordinance  was  unconstitutional  and  of  no  legal 
effect ;  that  it  was  unauthorized  by  the  municipal  code,  conferring 
powers  on  municipal  corporation  by  the  legislature,  and  being  in- 
consistent with  the  other  laws  of  the  state,  was  void.  The  judg- 
ment of  the  mayor  was  therefore  reversed. 

B.  D.  Sinclair,  for  plaintiff  in  error. 

J.  W.  Walton,  contra. 
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Thomas  M.  Tilley  v.  City  of  Ci,bvei,and. 

A  doorman  at  a  station-house  is  not  a  patrolman,  and  may  be  removed  at 
the  discretion  of  the  board  of  police  commissioners  under  the  police 
law  (73  O.  L.,  48),  without  charges  being  preferred  against  such  officer. 

TlBBALS,  J. 

The  only  question  on  the  record  in  this  case  is  made  on  de- 
murrer to  the  amended  petition  filed  below  by  the  plaintiff  in  error. 
The  petition  briefly  states  that  on  the  19th  day  of  April,  1876,  the 
plaintiff  was  appointed  doorman  at  the  Central  police  station  by  the 
board  of  police  commissioners  of  this  city  ;  that  he  duly  entered 
upon  the  discharge  of  the  duties,  continuing  to  hold  that  position 
until  the  27th  day  of  September  of  the  same  year,  when,  without 
notice  or  trial,  he  was  deprived  of  his  insignia  of  office  and  notified 
by  his  superior  officers  that  his  services  were  no  longer  required ; 
that  he  was  discharged.  He  avers  that  he  reported  daily,  for  a  long 
period,  prepared  to  render  necessary  service  to  the  board,  and  that 
in  the  month  of  March  following  he  presented  his  claim  for  wages 
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and  demanded  a  proper  certificate  from  the  board,  which  was  re- 
fused. They  still  refuse  to  give  him  a  certificate  that  he  may  draw 
his  pay,  and  his  suit  is  for  the  wages  duriug  that  time. 

The  question  made  by  the  demurrer  is  simply  whether  this  stat- 
ute, authorizing  the  organization  of  the  police  force  of  the  city  and 
providing  for  the  appointment  of  patrolmen,  covers  his  case,  so  that 
he,  in  fact  and  in  law,  was  a  patrolman  within  the  meaning  of  the 
statute.  If  that  be  so,  then  he  has  been  deprived  of  his  office  with- 
out being  notified,  without  charges  being  preterred  in  writing 
and  without  a  trial.  Of  course,  the  demurrer  admits  that 
this  has  not  heen  done.  The  statute  on  the  subject  is  to  be 
found  in  the  73d  volume  of  the  Ohio  Laws,  5,  8,  9  and  10 
sections,  page  48,  and  has  been  referred  to  as  decisive  of 
the  question.  By  the  5th  section  the  board  of  commissioners  is 
authorized  to  make  the  appointment  of  various  officers,  superin- 
tendent, captains,  lieutenants,  sergeants,  patrolman,  the  number 
being  limited  according  to  the  population.  They  are  authorized 
also  to  appoint  special  patrolmen  to  be  reported  to  and  approved  by 
the  council.  They  are  authorized  to  detail  from  this  force  certain 
detectives  who  shall  act  as  secret  police,  and  the  mode  is  prescribed 
as  to  how  these  appointments  are  to  be  made,  from  those  most  mer- 
itorious of  the  police  in  the  service.  Then  following  that  general 
authority  to  appoint  is  this  provision  :  "  Said  board  shall  also  ap- 
point such  suitable  persons  to  act  as  doormen,  janitors,  attorney  of 
police,  and  telegraph  operators,  as  the  demands  of  the  service  may 
require,  and  who  shall  receive  such  compensation  as  the  board  may 
determine ;  in  no  case,  however,  exceeding  the  salary  paid  patrol- 
man. Said  board  shall  -  also  have  power,  for  cause,  to  be  assigned 
on  a  public  hearing,  and  on  due  notice  according  to  rules  to  be  pro- 
mulgated by  them,  to  remove  or  suspend  from  office,  or  for  any 
definite  time  deprive  from  pay  any  member  of  such  police  force ;  to 
make  rules  and  regulations  for  the  government  and  discipline  of 
said  force,  and  shall  cause  the  same  to  be  published,  and  to  make 
and  promulgate  general  and  special  orders  to  said  force  through  the 
superintendent  of  police." 

Now  it  is  claimed  under  this  section  that  this  doorman  is  a 
member  of  the  police  force  ;  therefore,  he  is  to  be  deprived  of  his 
office  in  the  same  manner  prescribed  by  the  other  section  as  to  all 
of  the  policemen.  It  will  be  observed  that  thus  far  there  is  no 
mode  pointed  out  as  to  the  manner  in  which  these  parties  are  to  be 
tried.  But  the  8th  section  provides  this  provision  :  "  The  qualifi- 
tion,  enumeration  and  distribution  duties,  mode  of  trial  and  removal 
from  office  of  each  member  of  said  police  force  shall  be  particularly 
defined  and  prescribed  by  rules  and  regulations  of  the  board  of 
police ;  and  no  person  shall  be  appointed  to  or  hold  office  in  the 
police  force  aforesaid  who  is  not  a  citizen  of  the  United  States  and 
a  resident  of  the  city ;  and  provided  that  no  superintendent,  cap- 
l0g  tain,  lieutenant,  sergeant,  *or  patrolman  shall  be  removed 
therefrom,  except  on  written  charges  preferred  against  him 

398 


CLEVELAND  LAW  REPORTER.  106 

Tilley  v.  City  of  Cleveland.  Vol.  II. 

to  the  board  of  police,  and  after  an  opportunity  shall  have  been 
afforded  him  of  being  heard  in  his  defense ;  but  the  board  of  police 
shall  have  power  to  suspend  any  member  of  the  police  department 
of  the  city  pending  the  hearing  of  the  charges  preferred  against 
him  ;  and  provided,"  etc.,  as  to  other  matters.     Section  10  provides : 

"  Any  citizen  of  any  such  city,  with  a  view  to  the  trial  and  sus- 
pension or  removal  from  office  of  any  officer  or  patrolman  of  the 
police  force  may,  on  oath,  in  writing,  prefer  or  make,  before  the 
board,  charges  or  complaint  touching  the  character  or  competency, 
or  affecting  the  acts,  conduct  or  omission  of  such  officer  or  police- 
man, or  for  violation  of  or  misconduct,  as  defined  or  prescribed  by 
the  rules  and  regulations  of  the  board,  and  said  board,  after  reason- 
able notice  in  the  discretion  of  the  board,  to  the  person  charged, 
shall  proceed  to  the  trial  ot  said  officer  or  policeman  on  said  charges 
or  complaint." 

Now  it  will  be  discovered  at  once  that  there  certainly  has  been 
described  in  these  sections  more  officers  or  persons  than  are  desig- 
nated as  officers  and  patrolmen.  It  will  be  found  also  that  the 
parties  entitled  to  this  written  notice  to  the  charges  to  be  preferred 
in  writing  are  limited  to  the  officers  and  patrolmen ;  indeed,  they 
are  all  limited.  They  are  designated  as  "  superintendent,  captain, 
lieutenant,  sergeant,  or  patrolmen,"  who  shall  not  be  removed  ex- 
cept by  this  mode. 

Now  it  is  said  that  a  doorman  is  a  policeman — a  patrolman. 
If  that  be  so,  then  we  are  at  a  loss  to  give  a  construction  to  this 
section.  First,  here  is  a  provision,  after  the  general  provision  for 
making  these  appointments,  that  the  "  board  may  appoint  as  many 
special  patrolmen  as  the  exigencies  of  the  case  may  require."  What 
shall  be  said  of  that  ?  Are  they  patrolmen  in  the  general  sense  of 
the  term,  who  shall  hold  their  office  during  good  behavior,  and 
shall  not  be  removed  except  upon  written  charges !  It  would  seem 
that  the  board  ought  not  to  be  hampered  by  any  such  construction 
of  the  statute.  It  may  be  necessary  to  appoint  for  a  few  days  a 
large  number  of  special  patrolmen,  many  more  than  the  needs  of 
the  city  for  general  purposes  would  demand.  Yet  if  this  construc- 
.  tion  is  true,  these  patrolmen  would  be  entitled  to  this  formal  pro- 
ceeding before  the  city  could  retrieve  itself  of  the  burden  of  that 
unnecessary  number  of  officers.  Again,  here  is  a  provision  that  the 
board  may  detail  for  special  work,  denominated  secret  service, 
secret  police,  and  that  they  are  to  be  detailed  from  its  regular  patrol- 
men of  the  city  in  the  order  of  merit.  Then  this  provision  would 
be  entirely  unnecessary,  because  if  the  doormen  were  patrolmen  it 
would  clearly  be  within  the  power  of  the  board  to  detail  to  this 
special  duty  a  doorman,  or  any  number  that  they  might  need  for 
their  stations.  But  it  seems  to  be  an  additional  power  :  "  Said  board 
shall  also  appoint  such  suitable  persons  to  act  as  doormen,  janitors, 
attorney,  telegraph  operators,  as  the  demands  of  the  service  may 
require." 

Now  there  may  be  times  when   they  will  need  more  doormen 
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and  janitors,  and  more  attorneys,  and  more  telegraph  operators 
than  at  other  times,  and  if  such  an  emergency  should  occur,  it 
would  seem,  under  the  construction  claimed  for  this  section,  that 
they  must  all  receive  this  notice  in  writing  and  be  publicly 
charged  and  tried  before  their  services  can  be  dispensed  with. 
But  if  that  claim  is  true,  there  is  no  more  authority  for  remov- 
ing a  doorman  without  these  public  charges  than  there  would  be 
for  removing  an  attorney  whose  services  may  be  required  and 
may  not.  It  is  entirely  in  the  discretion  of  the  board  to  call  to 
their  aid  those  services,  and  yet  would  it  not  be  father  a  singular 
construction  to  place  upon  the  statute  that,  because  an  emergency 
arises  requiring  the  employment  of  an  attorney,  that  that  at- 
torney could  fasten  himself  upon  the  city  for  all  time  until  he 
had  been  publicly  tried.  For  what  would  he  be  tried  ?  I  should 
trust  no  emergency  would  arise  requiring  the  trial  of  an  attorney 
in  order  to  his  removal. 

Again  the  same  reasoning  will  apply  to  janitors.  Can  it  be 
said  that  janitors  whose  services  may  be  needed  during  the  win- 
ter, perhaps  twice  or  three  times  the  number  required  during  the 
summer  season,  when  spring  arrives  and  their  services  are  no 
longer  needed,  charges  must  be  prepared?  What  would  those 
charges  be?  That  warm  weather  had  set  in  and  therefore  they 
could  not  properly  discharge  their  duties. 

The  construction  contended  for  would  certainly  lead  us  to  a 
very  unnatural  rendering  of  this  section. 

But,  it  is  claimed,  because  the  general  term  used  in  the  8th 
section  refers  to  all  of  them,  that  it  must  include  all.  The  lim- 
itation of  the  5th  and  8th  sections  must  be  taken  together,  for 
neither  section  is  complete  without  the  other.  The  one  provides 
for  the  organization  and  the  adoption  of  the  rules,  and  the  other 
prescribes  the  mode  in  which  their  trial  shall  be  conducted 
and  the  manner  in  which  they  may  be  discharged. 

Now,  we  feel  very  clear  that  upon  this  point  this  party  is 
without  any  remedy;  that  it  is  not,  and  ought  not  to  be  consid- 
ered the  policy  of  the  law,  where  parties  are  employed  for  this 
general  service,  that  the  appointing  power  is  without  authority, 
to  dismiss  them  when  occasion  may  require. 

There  may  be  good  reasons — indeed,  there  are  good  reasons 
— why  these  officers  and  patrolmen  ought  to  be  taken  out  of  the 
power  and  influence  of  parties,  for  their  services  are  rendered  to 
the  public,  for  the  protection  of  the  public  peace,  and  the  good 
government  of  the  city,  and  they  ought  not  to  be  in  the  control 
of  any  political  party  or  power.  Hence  the  wisdom  of  that 
provision  that  these  men  by  their  long  and  faithful  service, 
by  their  competency  as  shown  by  that  service  shall  be  retained  in 
their  places,  except  charges  shall  be  sustained  against  them.  But 
no  such  construction  can  apply  to  a  mere  doorman  whose  duties 
are  dissimilar  to  those  of  a  general  patrolman,  or  from  any  of  the 
other  officers. 
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It  therefore  follows  that  the  demurrer  was  properly  sustained. 
A.  M.  Jackson  and  G.  C.  Dodge,  Jr.,  for  plaintiff. 
Heisley,  Weh  &  Wallace,  for  defendant 


BILLS  AND  NOTES  — EVIDENCE. 

[Cuyahoga  District  Court,  March  Term,  1879.] 

E.  D.  Stark  v.  E.  P.  Benton  et  al. 

It  may  be  shown  by  parol  evidence  that  one  apparently  an  indorser  on  a 
note  is  really  liable  as  principal  debtor,  and  that  no  demand  and  notice 
was  necessary  in  order  to  make  such  party  liable. 

Watson,  J. 

The  action  in  the  court  below  was  brought  upon  the  following 
instrument : 

"  Cleveland,  July  31,  1875. 
Sixty  days  after  date  I  promise  to  pay  to  the  order  of  Robert 
Holmes  one  hundred  and  twenty-five  dollars,  at  the  First  National 
bank.  (Signed),  Byron  G.  Burton, 

And  endorsed,  Robert  Holmes." 

Now  at  the  trial  of  the  case,  in  explanation  of  the  relations  of 
the  parties,  the  plaintiff  offered  to  prove  that  the  note  upon  which 
the  action  was  brought  was  given  by  defendant  Burton  to  Holmes, 
and  to  him  in  renewal,  and  to  satisfy  and  take  up 
a  note  for  the  same  amount  held  by  the  plaintiff  and 
made  by  the  defendant  Burton  and  endorsed  by  the  defendant 
*Holmes.  "That,  first,  said  note  adm itted  to  have  been  endorsed  .  fl7 
by  Holmes  as  accommodation  endorser  for  Burton,  was  endorsed 
by  the  plaintiff,  and  sold  by  him  to  E.  W.  Goddard,  who  held  the 
same  when  it  became  due ;  that  the  same  was  duly  protested  for 
non-payment,  and  that  notice  of  demand  and  non-payment  was  duly 
and  legally  made  upon  the  plaintiff  Stark  and  defendant  Holmes  as 
endorsers ;  that  the  said  Stark  had  been  compelled  to  pay  and  take 
up  the  same  upon  the  demand  of  the  said  Goddard,  and  had  then 
demanded  payment  from  the  said  Holmes  as  his  prior  endorser  to 
the  said  Burton,  the  maker,  and  that  instead  of  paying  the  same, 
they,  the  said  Holmes  and  Burton,  gave  to  the  plaintiff  Stark  the 
note  upon  which  this  suit  is  brought ;  but  the  court  refused  to  hear 
the  said  evidence  and  ruled  and  held  that  the  same  was  both  irrele- 
vant and  incompetent  as  proof  in  the  case,  and  did  hold  and  rule 
that  the  defendant  Holmes  could  be  held  only  as  an  endorser,  and 
as  such  was  entitled  to  have  the  note  presented  for  payment  at  the 
time  and  place  where  due,  and  was  entitled  to  legal  notice  of  the 
demand  and  non-payment  and  what  parol  testimony  was  incompe- 
tent to  show  that  the  liability  of  the  defendant  Holmes  was  any- 
thing other  than  that  of  endorser."    To  this  exception  was  taken 

401 


113  OHIO  DECISIONS. 


Vol.11.  Cuyahoga  District  Court. 

and  the  case  is  brought  up  on  error,  and  these  are  the  assignments 
of  error  :  "  That  the  court  erred  in  ruling  out  the  evidence  offered 
by  the  said  plaintiff  Stark  on  the  trial  of  said  action,  and  in  his  rul- 
ing as  to  the  law  as  set  forth  in  the  bill  of  exceptions  herein." 

The  first  assignment  of  Stark  is  that  said  judgment  was  given 
for  the  said  Holmes  when  it  ought  to  have  been  given  for  the  said 
Stark  according  to  the  law  of  the  land. 

Now  as  it  appears  upon  its  face  the  presumption  would  be  that 
this  plaintiff  was  suing  as  endorsee,  the  maker  and  endorser  of  the 
promissory  note.  But  we  hold  that  that  is  by  no  means  a  conclusive 
presumption.  This  was  an  action  between  the  original  parties,  but 
in  order  to  show  that  this  man  was  not  an  endorser  but  really  a 
principal  upon  the  note,  a  joint  maker  in  the  note,  and  that  form  of 
the  note  was  adopted  for  the  purpose  of  making  the  parties  jointly 
liable  to  Stark. 

Now  we  think  it  of  very  little  consequence 'what  the  form  of 
this  paper  was.  The  circumstances  existing  between  these  parties 
at  the  time  the  note  was  given  was  fair  to  be  shown  as  between  the 
original  parties.  No  question  as  to  the  bona  fide  holder  of  commer- 
cial paper  was  involved.  It  was  between  the  original  parties.  No 
question  of  public  policy  was  involved  in  it.  As  between  the  orig- 
inal parties  the  plaintiff  sought  to  show  the  relations  that  existed 
between  them  when  this  paper  was  given  in  order  to  enable  the 
court  to  look  at  the  case  as  these  parties  looked  at  it,  and  from  the 
same  standpoint  that  they  viewed  it.  in  order  to  determine  what 
their  intent  was  as  to  this  paper,  to  see  what  reason  there  was  for 
their  making  it  in  this  form.  We  think  that  evidence  was  clearly 
admissible ;  that  the  relations  of  the  parties  under  these  circum- 
stances should  have  been  shown ;  we  think  these  parties  were,  under 
the  circumstances,  joint  makers.  When  this  note  was  made,  they 
were  both  indebted  to  Stark  for  the  paper  that  had  been  taken  up 
or  had  passed  into  the  hands  of  Goddard.QIt  is  true,  the  one  was 
liable  as  maker  and  the  other  as  endorser  of  the  paper,  but  there 
was  a  fixed,  legal  liability  between  the  two,  and  they  might  be  jointly 
sued  upon  it.  We  think  then  that  when  they  got  this  paper  up  in 
this  form  they  both  became  makers  of  the  paper  and  that  Holmes 
is  a  principal  debtor  in  it  and  the  payee  or  endorsee,  Stark,  need 
not  make  a  demand  and  give  notice,  in  order  to  hold  him  liable. 

E.  D.  Stark,  for  plaintiff. 

Henderson  &  Kline,  for  defendants. 


113  *ASSAULT  AND  BATTERY. 

[Cuyahoga  District  Court,  March  Term,  1879.] 

Lewis  B.  Harrington  v.  The  State  of  Ohio. 

Where  a  person  is  on  trial  under  an  indictment  for  assault  and  battery,  a 
verdict  of  guilty  of  assault  is  good,  though  it  does  not  respond  to  the 
allegations  of  a  battery. 
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Watson,  J. 

We  find  that  the  plaintiff  in  error  was  prosecuted  in  the  court 
below  for  an  assault  and  battery.  It  is  alleged  that  he  made  an 
assault  upon  Win.  Hall  and  then  and  there  did  beat,  wound,  strike 
and  otherwise  ill-treat  him,  Hall.  No  question  was  presented  in 
the  course  of  the  trial  as  to  the  admissibility  of  the  evidence  or  the 
charge  of  the  court. 

But  this  verdict  was  rendered  by  the  jury:  "We,  the  jury  in 
this  case,  being  duly  empanelled  and  sworn,  do  find  the  defendant 
guilty  as  charged  in  the  indictment  of  an  assault,"  and  there  the 
verdict  ended,  It  does  not  respond  to  the  allegation  in  the  infor- 
mation, that  a  battery  was  committed,  and  out  of  this  verdict  arises 
the  only  question  there  is  in  the  case. 

Now,  an  assault,  we  understand  to  be  an  attempt  with  a  present 
purpose  and  the  ability  to  accomplish  it,  to  inflict  a  corporal  injury 
upon  another,  unlawfully,  maliciously,  wantonly.  A  battery  is  com- 
plete when  the  assault  is  accomplished. 

The  jury  cannot  convict  of  a  battery  without  convicting  of  an 
assault,  but  they  may  convict  of  an  assault  without  convicting  of 
a  battery,  and  that  battery  includes  the  assault. 

In  this  case  the  defendaut  is  found  guilty  of  an  assault.  It  is 
claimed  here  in  argument  that  he  may  be  again  prosecuted  for  a 
battery,  as  the  verdict  does  not  respond  to  the  entire  indictment. 
If  the  battery  is  part  of  the  same  act  with  the  assault,  he  caunot  be 
convicted  of  the  battery,  without  being  punished  twice  for  the 
same  act,  although  the  verdict  does  not  respond  to  the  whole  of 
the  indictment,  that  would  be  the  effect.  We  regard  the  verdict  as 
a  sufficient  *response  to  the  charge  made  in  the  information  . .  - 
and  we  think  the  court  has  committed  no  error. 

The  judgment  will  be  affirmed. 

S.  E.  Adams,  for  plaintiff. 

J.  C.  Hutchins.  for  defendant. 


REPLEVIN— JURY— DAMAGES. 

[Cuyahoga  District  Court,  March  Term  ,  1879. 

Merchants'  Bank  of  Canada  v.  A.  B.  Chapin,  et  al. 

Where  the  plaintiff  in  a  replevin  proceeding  fails  to  appear,  the  defendant, 
with  the  assent  of  the  court,  may  waive  a  jury,  and  the  court  finding  lor 
him  may  assess  his  damages  without  a  jury. 

Hale,  J. 

This  case  is  brought  here  by  a  petition  in  error.  Two  grounds 
of  error  are  relied  upon.  It  seems  that  in  September,  1873,  Richard- 
son and  Wardsworth  made  an  assignment  to  A.  B.  Chapin  for  the 
benefit  of  creditors.  The  plaintiff  in  this  action  made  a  claim 
against  the  estate  and  against  the  assignors  which  was  disputed  by 
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the  assignee  and  by  the  assignors.  The  statute  provides  that  when 
a  claim  is  rejected  by  the  assignee  that  action  must  be  brought 
within  thirty  days,  and  if  the  claim  is  established,  the  judgment  of 
the  court  is  that  it  be  allowed,  the  costs  being  in  the  discretion  of 
the  court.  Instead  of  bringing  the  action  under  that  statute 
against  the  assignee,  the  plaintiff  brought  this  action  joining  the 
assignors,  Richardson  and  Wardsworth,  with  the  assignee.  No  ob- 
jection was  taken  to  the  form  of  the  action,  and  the  case  went  to 
trial,  resulting  in  the  establishment  of  the  claim,  and  verdict  in  favor 
of  the  plaintiff  for  sornething  over  $600.  The  court,  treating  the 
action  as  severable,  rendered  judgment  against  the  assignee — that 
the  claim  be  allowed  against  the  estate,  and  in  its  discretion,  charged 
the  cost  of  establishing  the  claim  against  the  assignee  to  the  plain- 
tiff (and  the  plain  tiff  paid  it),  and  rendered  judgment  for  the  entire 
claim  against  the  assignors,  Richardson  and  Wardsworth,  together 
with  the  judgment  for  costs  for  something  over  $30.  The  assignee, 
although  the  claim  had  been  established,  neglected  to  pay  upon  that 
claim  the  dividend  to  which  the  plaintiff  was  entitled,  and  action 
was  brought  upon  the  bond  of  the  assignee  against  the  assignee 
and  the  surety,  and  it  is  the  rulings  in  that  case  of  which  complaint 
is  made.  The  first  is  this :  The  plaintiff  claims  that  the  claim  and 
costs  incurred  against  the  assignors  should  be  the  sum  upon  which 
it  should  receive  a  dividend,  while  the  defendant  claims  that  the  ex- 
tent of  the  dividend  should  be  upon  the  claims  excluding  costs, 
The  court  below  held  that  the  claim  as  established,  the  judgment 
excluding  costs,  should  only  share  in  the  dividend,  and  it  is  claimed 
that  the  court  erred  in  so  holding,  and  I  understand  counsel  to  con- 
cede that  the  case  stands  precisely  as  it  would  had  the  plaintiff 
commenced  a  separate  action  against  the  assignors  after  the  assign- 
ment to  establish  his  claim  against  the  assignors,  that  in  that  case 
he  would  be  entitled  to  a  percentage  upon  the  costs  as  well  as  upon 
the  claim. 

It  will  be  borne  in  mind,  that  to  establish  this  claim  against 
the  assignee,  the  statute  provides  that  suit  may  be  brought  against 
the  assignee,  leaving  the  question  of  cost  in  the  discretion  of  the 
court.  We  understand  that  when  the  assignment  was  made  for  the 
benefit  of  creditors,  it  was  for  the  benefit  of  the  then  existing 
creditors,  and  that  the  assignee  refused  to  allow  the  claim  and  the 
plaintiff  to  share  in  that  trust  fund. 

The  statute  provides  a  mode  in  which  that  question  should  be 
determined,  leaving  it  in  the  discretion  of  the  court  to  apportion  the 
costs  That  trust  fund,  in  our  judgment,  should  only  be  chargeable 
with  the  cost  incident  upon  establishing  the  rights  of  the  claim  to 
share  in  that  trust  fund.  The  party  might  pursue  the  assignors,  if 
he  saw  fit  outside.  It  does  not  bar  his  claim  against  them.  They 
may  have  accumulated  property  after  the  assignment,  which  he  de- 
sired to  pursue  and  subject  to  his  judgment,  but  when  the  trust 
fund  is  charged  with  the  cost  and  expense  of  establishing  the  claim 
against  the  assignee,  to  that  extent  only  can  the  assignee  be   liable 
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for  cos.ts.  If  the  other  doctrine  is  held  that  in  establishing  this 
claim  against  the  assignee,  it  is  in  the  discretion  of  the  court  to  make 
the  plaintiff  pay  the  costs;  or  as  against  the  assignor  that  the  assig- 
nee should  pay  the  costs  it  would  be,  in  our  judgment,  as  incon- 
sistency. We  do  not  think  the  court  erred  in  that  holding.  But  it 
seems  that  after  this  action  was  commenced  upon  the  bond,  the 
sureties  upon  that  bond,  after  the  case  had  been  in  court  for  some 
time,  paid  to  the  attorneys  of  the  plaintiff,  the  amount  the  plaintiff 
was  entitled  to,  if  this  question  of  costs  was  excluded,  and  it  was 
stipulated  in  the  receipt  given  that  it  should  be  without  prejudice 
as  to  the  costs  or  anything  else  in  the  case,  and  they  litigated  the 
case  farther  as  to  whether  this  question  of  costs  should  come  in, 
resulting  against  the  plaintiff's  claim  in  that  behalf. 

The  court  below  refused  to  allow  a  recovery  for  costs ;  held 
that  judgment  must  be  for  the  defendant  and  that  plaintiff  must  pay 
the  costs.  At  the  time  the  action  was  brought  the  situation  was 
this:  The  plaintiff  had  a  good  and  valid  claim;  he  commenced  his 
action  upon  it ;  it  was  afterwards  in  part  paid.  But  at  the  time  the 
payment  was  made  he  was  entitled  to  his  claim  and  the  costs  made 
up  to  that  point  in  establishing  it ;  and  the  receipt  specifically  saves 
to  him  that  right.  We  think  that  the  finding  of  the  court,  should 
have  been  that  at  the  time  of  the  commencement  of  the  action  the 
claim  existed  precisely  as  it  did  exist,  that  after  the  commencement 
of  the  suit  so  much  had  been  paid  upon  it,  and  that  plaintiff  was* 
entitled  to  his  judgment  for  costs  up  to  the  time  he  received  that 
payment ;  and  for  that  reason  we  think  the  judgment  was  wrong, 
and  to  that  extent  it  may  be  modified,  rendering  the  same  judgment 
here  that  should  have  been  rendered  in  the  court  below. 

Mix,  Noble  &  White,  for  plaintiff. 

G.  H.  Foster  and  A.  W.  Ransom,  for  defendant. 


ASSIGNMENT  FOR  CREDITORS. 

[Cuyahoga  District  Court,  March  Term,  1879.] 

tE.  S.  Holkins,  et  al.  v.  Cornelius  Donahue. 

If,  in  an  action  against  the  assignee  to  establish  his  claim,  the  creditor  joins 
the  assignors  and  gets  judgment  against  them  also,the  trust  should  not  be 
charged  with  the  cost  of  so  doing,  and  the  court  may  charge  the  costs 
upon  the  creditor,  and  if  afterwards  the  assignee  refuses  to  pay  the  divi- 
dend, and  suit  is  brought  on  his  bond  and  the  sureties  pay  the  claim,  they 
must  also  pay  the  costs  of  this  latter  suit. 

Error  to  the  court  of  common  pleas.  This  was  an  action  of 
replevin.  At  the  January  term,  1878,  of  the  court  below,  the  case 
came  on  for  trial,  and  the  plaintiff  failing  to  appear,  the  defendant, 
with  the  assent  of  the  court,  under  section  279  of  the  code,   waived 

TThis  case  reversed  1  CI  eve.,  123. 
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a  trial  by  jury  and  tried  it  to  the  court,  and  the  court  rendered 
judgment  for  defendant  for  $122.50  and  costs. 

At  the  next  term  the  plaintiffs  appeared  by  counsel  and  moved 
to  set  aside  the  judgment  because  the  defendant's  damages  had  not 
been  assessed  by  a  jury.  And  the  court  sustained  the  motion  and 
set  aside  the  judgment  to  which  the  defendant  excepted  and  took 
the  case  to  the  district  court. 

The  district  court  reverse  the  action  of  the  court  below  in  set- 
ting aside  the  judgment  and  affirm  the  judgment. 

W.  C.  Rogers,  for  plaintiffs  in  error. 

Gollier  &  Brand,  for  defendant  in  error. 


115  *ROADS. 

[Cuyahoga  District  Court,  March  Term,  1879.] 

Gottfried  Rittbrrger  et  al.  v.  Jacob  Flick  et  al. 

Though  the  mere  non-user  of  a  road  for  a  period  less  than  twent3'-one  years 
may  not  amount  to  an  abandonment,  yet  where  the  facts  show  that  it  was' 

•  agreed  that  an  owner  should  dedicate  a  new  way,  on  condition  that  the 
old  be  closed,  though  the  trustees  had  no  power  to  so  agree  ;  yet  after 
the  new  dedication,  the  closing  of  the  old  road  will  be  held  to  amount  to 
an  abandonment. 

Hale,  J. 

This  case  presents  an  interesting  question  and  one,  as  we  appre- 
hend, not  definitely  passed  upon  by  our  supreme  court.  The  case 
was  tried  in  this  court  upon  an  agreed  statement  of  facts.  The 
plaintiffs  seek  by  injunction  to  restrain  the  trustees  of  Newburgh 
and  Bedford  townships  and  a  supervisor  of  a  road  district  within 
one  of  those  townships,  from  opening  across  the  lands  of  the  plain- 
tiffs a  highway  claimed  to  be  a  part  of  an  old  state  road  laid  out 
many  years  ago.  From  this  agreed  statement  of  facts  it  appears 
that  on  the  20th  of  January,  1823,  the  legislature  of  the  state  au- 
thorized the  laying  out  of  a  state  road  leading  from  Cleveland  to 
the  Ohio  river.  The  agreed  statement  of  facts  does  not  disclose 
just  when  or  along  what  line  the  road  thus  authorized  was  laid  out, 
but  a  road  was  opened  running  from  Cleveland  to  the  Ohio  river 
passing  through  the  townships  of  Newburgh  and  Bedford.  The 
road  in  1859  had  been  used  by  the  public,  according  to  the  agreed 
statement  of  facts,  more  than  21  years,  that  is,  the  part  here  known 
as  the  Cleveland  and  Bedford  road.  This  road,  in  passing  through 
the  township  of  Newburgh,  passed  through  lands  owned  by  one  A. 
L,.  McCurdy,  and  over  and  through  a  steep  hill.  In  1859,  this  road, 
at  each  edge  of  the  hill,  was  fenced  up,  and  a  new  route  opened  at 
about  the  base  of  the  hill,  diverging  from  the  old  route  at  one  side 
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and  meeting  it  at  the  other.  That  change  was  commenced  in  the  fall 
of  1858,  and  was  completed  in  the  spring  of  1859.  On  the  first  of 
June,  alter  the  new  route  had  been  used  for  public  travel,  the  trus- 
tees of  Newburgh  township  entered  into  an  agreement  with  Mc- 
Curdy,  who  owned  the  land  over  which  the  old  road  passed,  also 
the  land  which  was  appropriated  for  the  new  route,  and  in  that 
agreement  McCurdy  covenants  to  donate  the  land  then  in  use  for 
the  new  route  and  the  old  road  was  to  be  fenced  up,  and  it  was 
fenced  up  at  that  time,  the  trustees  paying  McCurdy  for  doing  the 
work  and  fencing  it  up.  From  that  time  on  the  road  has  been  used 
as  a  road,  and  been  improved  by  the  public  as  a  highway.  In  1873, 
it  became  necessary  to  lay  out  a  county  road,  connecting  with  the 
state  road  at  this  point,  and  the  commissioners  starting  at  the  ini- 
tial point  for  that  county  road,  commenced  in  the  road  as  then  des- 
ignated "The  Cleveland  and  Bedford  Road."  McCurdy  allotted  the 
land  he  owned  with  reference  to  this  new  route,  sold  it  and  made 
conveyances  of  the  same  as  bounded  by  the  state  road  as  then 
made.  The  grantees,  these  plaintiffs,  have  entered  into  possession 
of  the  lands  thus  conveyed  to  them,  and  have  improved  them  with 
reference  to  ^he  new  route,  building  a  portion  of  the  house  and  a 
portion  of  the  barn,  and  digging  a  well  upon  the  old  road,  both  the 
public  and  the  owners  of  the  property  treating  this  change  as  a  per- 
manent one.  Now  after  nineteen  years  the  successors  of  the  trus- 
tees, and  the  supervisors,  who  entered  into  the  agreement,  seek  to 
enter  upon  the  old  line  and  establish  and  open  up  to  the  public  the 
state  road  as  formerly  used  prior  to  1859,  notwithstanding  the  im- 
provements and  the  action  that  has  been  taken  in  respect  to  it. 

Now,  we  place  no  very  great  reliance  upon  the  agreement,  as 
such,  between  the  trustees  and  McCurdy.  We  do  not  suppose  that 
the  trustees  had  any  power  to  contract  or  otherwise  to  vacate  that 
road.  But  how  stands  this  new  line  as  a  dedication  ?  The  public 
have  used  and  improved  it  for  nineteen  years.  The  supervisor  each 
year  worked  upon  it.  Other  roads  have  been  connected  with  it, 
and  this  county  road  in  no  way  could  get  connection  with  this  state 
road  except  through  this  new  route.  The  owners  of  the  property 
have  improved  their  property  with  reference  to  it,  sold  and  con- 
veyed with  reference  to  it,  so  that  I  take  it  there  can  be  no  two 
opinions  that  the  new  route  of  this  state  road  has  become  dedicated 
to  the  public  in  a  way  that  McCurdy  and  his  grantees  are  bound  by 
it,  and  that  must  stand  as  a  fixed  fact.  No  matter  what  is  done 
with  the  new  route,  the  old  must  stand  as  the  road  or  as  a  route, 
under  well  settled  rules  as  to  facts  that  would  constitute  a  dedica- 
tion. 

Now,  as  a  part  of  that  transaction,  this  old  route  was  given  up 
by  the  public  and  has  been  abandoned,  the  public  have  made  no 
claim  to  it  for  a  great  length  of  time.  The  owners  of  the  land  over 
which  it  passed  have  improved  it  as  private  property,  building  upon 
it,  and  improved  it  in  every  way — made  it  a  portion  of  an  allot- 
ment.    Now,  if  it  is  said  this  new  route  shall  be  dedicated  to  the 
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public,  and  the  public  shall  hold  the  old  route  and  the  new,  it  is 
subjecting  the  land  of  these  persons  to  a  new  service,  when,  in  fact, 
they  gave  up  the  one  that  they  might  have  the  other.  While  we 
are  not  prepared  to  hold  that  the  simple  non-user  of  the  road  for  a 
period  less  than  21  years  would  operate  as  an  abandonment  by  the 
public,  we  are  prepared  to  hold  that  that  is  an  element  to  be  taken 
into  consideration  in  determining  whether  the  public  have  aban- 
doned the  road,  and  that  the  abandonment  of  the  road  may  be  in- 
ferred from  a  non-user  for  a  period  less  than  21  years  in  connection 
with  other  facts  and  circumstances,  which  clearly  indicate  on  the 
part  of  the  public  the  intention  of  abandonment.  In  this  case  we 
hold  the  facts  and  circumstances  to  be  such  as  to  authorize  the 
court  to  hold  that  there  was  an  abandonment  of  the  old  route  on 
the  part  of  the  public.  It  would  be  grossly  inequitable,  in  our 
judgment,  to  make  any  other  holding  in  the  case,  and  while  it  may 
possibly  be  necessary  under  the  rules  of  law  to  do  so,  we  are  dis- 
posed to  psss  it  along  to  the  next  court  to  make  that  holding. 

The  decree  will  be  that  the  injunction  be  made  perpetual. 

Stone  &  Hessenmueller,  for  plaintiffs. 

Henderson  &  Kline  and  Mix,  Noble  &  White,  for  defendants. 


121         *HUSBAND  AND  WIFE— SALES— EVIDENCE. 

[Cuyahoga  District  Court,  March  Term,  1879.] 

O.  H.  P.  Hicks  et  al.  v.  William  Cubbon. 

1.  Where  a  wife  gives  a  bill  of  sale  of  her  husband's  property,  in  his  presence, 

it  is  error  to  charge  that  such  bill  of  sale  is  as  binding  on  the  husband 
as  if  he  had  signed  it ;  as  this  fact  is  for  the  jury  to  determine  as  a  matter 
of  estoppel. 

2.  Parol  evidence  is  admissible  to  show  that  the  consideration  of  one  dollar 

recited  in  a  bill  of  sale  is  in  fact  a  larger  amount 

Hale,  J. 

The  action  below  was  an  action  in  replevin  brought  by 
William  Cubbon  to  recover  certain  personal  property  claimed  by 
virtue  of  a  bill  of  sale  or  chattel  mortgage,  a  copy  of  which  is  at- 
tached to  the  bill  of  exceptions.  That  instrument  was  filed  with 
the  recorder  of  this  county,  I  suppose,  as  a  chattel  mortgage,  but 
there  was  no  affidavit  upon  it  showing  the  consideration,  other  than 
it  recites  that  it  is  in  consideration  of  one  dollar;  and  it  is  signed 
alone  by  Mary  Clark,  the  wife  of  George  E.  Clark.  The  defendant 
Hicks  was  a  constable.  An  execution  had  been  placed  in  his  hands 
against  George  E.  Clark,  and  he  levied  upon  the  property  in  ques- 
tion under  that  execution  as  the  property  of  George  H.  Clark,  and 
the  controversy  in  the  action  was  whether  the  plaintiff  Cubbon 
should  hold  this  property  by  virtue  of  his  bill  of  sale  executed  to 
him  by  Mrs.  Clark  or  whether  the  constable  should  hold  it  by  virtue 
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of  his  levy,  made  upon  the  property  as  the  property  of  George  E. 
Clark.  The  question  then  was,  first,  whether  Clark  or  his  wife 
owned  the  property,  second,  whether  the  plaintiff  below  by  virtue 
of  the  instrument  executed  to  him  by  the  wife  got  such  a  right  in 
the  property  as  he  could  hold  it.  The  bill  of  exceptions  does  not 
disclose  all  the  testimony,  but  it  shows  that  the  plaintiff  below  gave 
evidence  tending  to  show  that  the  property  belonged  to  Mrs.  Clark  ; 
that  this  instrument  was  executed  to  him  and  he  received  the  prop- 
erty as  absolutely  his  in  payment  of  a  debt  of  one  thousand  dollars 
which  Mrs.  Clark  and  Mr.  Clark  owed  to  him;  *that  the  con-  .„« 
sideration,  although  recited  in  the  instrument  as  being  one  dol- 
lar, was  really  the  payment  of  a  debt  of  one  thousand  dollars ;  and 
gave  evidence  tending  to  show  that  Mrs.  Clark  owned  the  property ; 
that  the  fact  that  the  instrument  was  filed  as  a  chattel  mortgage  was 
simply  at  the  instance  of  Mrs.  Clark  and  not  at  his  own;  that  he 
knew  all  the  time  that  he  had  the  absolute  ownership  of  this  prop- 
erty and  he  rested  his  case. 

Then  the  defendant  Hicks,  to  maintain  the  issue  on  his  part, 
offered  evidence  tending  to  show  that  Clark  owned  the  property, 
and  then  further  asked  Clark,  who  was  upon  the  witness  stand, 
"What  was  the"  consideration  of  the  bill  of  sale  of  December  8,  '75, 
and  for  what  purpose  was  it  given  ?"  Bear  in  mind  that  the  instru- 
ment under  which  the  plaintiff  below  was  claiming  recited,  the  con- 
sideration as  being  one  dollar.  On  the  trial  he  had  undertaken  to 
explain  the  consideration  and  to  show  that  it  was  one  thousand  dol- 
lars and  that  he  received  the  property  for  the  one  thousand  dollars 
and  it  became  his  absolutely.  Then  this  question  was  put :  "What 
was  the  consideration  of  that  conveyance?"  An  objection  was  in- 
terposed to  this  question  and  the  court  sustained  the  objection.  How 
there  could  be  a  shadow  of  a  doubt  as  to  the  competency  of  that 
question  is  more  than  we  can  see.  Three  or  four  answers  could  be 
given  to  it.  The  consideration  of  that  instrument  was  open  for  ex- 
planation at  any  time.  There  was  plainly  an  error,  we  think,  in 
that  ruling.  Again,  the  court  seemed  to  think  that  the  jury  might 
go  wrong  and  might  find  this  property  to  be  the  property  of  Clark, 
and  that  would  defeat  the  plaintiff  ibelow,  so  to  cover  that  contin- 
gency and  to  have  this  instrument,  although  not  signed  by  Clark, 
upon  this  property  and  convey  it  to  the  plaintiff  below,  notwith- 
standing it  belonged  to  Clark,  the  court  of  its  own  motion  charged 
the  jury  as  follows:  "That  if  George  E.  Clark  was  present,  when 
said  written  instrument  was  executed  and  delivered,  and  assented 
thereto,  it  was  as  much  his  instrument,  and  he  was  as  much  bound 
thereby,  s$  if  he  had  executed  and  delivered  the  same  by  his  own 
hand  to  the  defendant."  That  is,  the  plaintiff  was  claiming  under 
an  instrument  executed  by  Mrs.  Clark,  signed  by  her  alone.  The 
court  does  not  say  that  certain  facts  might  intervene  that  would 
estop  Clark  from  claiming  this  property  himself,  but  says  that  if  he 
was  in  the  room  when  his  wife  signed  this  chattel  mortgage  or  bill 
of  sale  he  was  just  as  much  bound  by  it  as  if  he  had  signed  it  him- 
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self.     We  think  there  is  error  in  this,  and  the  judgment  will  be  re- 
versed. 

W.  C.  Rogers,  J.  W.  Heisley,  for  plaintiff 

W.  S.  Kerruish,  and  Gollier  &  Brand,  for  defendant. 


VENDOR  AND  PURCHASER. 

[Cuyahoga  District  Court,  March  Term,  1879.] 

Milan  D.  Wiggins  et  al.  v.  M.  N.  Campbell  et  al. 

Where  a  person  having  a  contract  for  the  conveyance  of  certain  lands,  and 
being  in  possession  thereof,  executes  a  moitgage  thereon  in  the  usual 
form,  and  afterwards  assigns  such  contract,  such  mortgage  is  pro  tan  to 
an  assignment  of  the  contract,  and  if  the  assignee  of  the  contract  pays 
the  balance  of  the  purchase  money,  and  takes  a  deed  with  notice  of  the 
mortgage  he  holds  subject  thereto  except  that  his  payments  to  the  holder 
ol  the  title  are  the  prior  liens. 

Hale,  J. 

This  case  was  tried  in  the  early  part  of  the  term  and  presents 
some  difficult  questions.  The  facts,  so  far  as  it  is  necessary  to  note 
them,  are  these:  On  the  24th  day  of  May,  1872,  E.  F.  and  L.  R. 
Payne  were  the  owners  of  lot  seven  in  their  allotment  in  Newburg, 
and  at  that  date  executed  and  delivered  a  contract  of  the  lot  to  a 
man  by  the  name  of  Ward,  who  went  into  possession  of  said  lot 
seven  on  the  11th  of  April,  1873,  and  assigned  that  contract  to  M. 
N.  Campbell,  and  M.  N.  Campbell  took  possession  under  it.  On  the 
3d  of  March,  1873,  the  Payne  brothers  executed  a  contract  of  lot 
nine  in  the  same  allotment  to  a  man  by  the  name  of  Charles  Wright, 
who  assigned  that  contract  to  Winslow  Wright,  and  on  the  3d  of 
October,  1873,  Winslow  Wright  assigned  the  contract  to  M.  N. 
Campbell,  so  that  M.  N.  Campbell  thus  became  the  equitable  owner 
of  lots  seven  and  nine  in  the  Payne  allotment,  and  went  into  posses- 
sion thereof.  Being  thus  in  the  possession,  holding  the  contract, 
and  having  paid  a  considerable  portion  of  the  purchase  money,  on 
the  11th  day  of  January,  1874,»he  executed  a  mortgage  to  the  plain- 
tiff, Milan  D.  Wiggins,  to  secure  the  payment  of  four  promissory 
notes.  That  mortgage  is  in  the  ordinary  form  of  a  mortgage  upon 
real  estate.  Those  notes  became  due  on  the  15th  of  July,  1874,  on 
the  15th  of  January,  1875,  the  15th  of  July,  1875,  and  the  15th  of 
January,  1876,  respectively.  The  first  of  those  notes  has  been  paid, 
the  one  due  July  15,  1874.  The  second  note  is  owned  by  the  plain- 
tiffs Runnals  and  Wiggins.  Some  contest  was  made  as  to  that,  but 
it  was  conceded  in  the  argument  that  that  must  be  the  finding.  The 
last  two  notes  are  owned  by  the  defendant,  A.  J.  Wenham,  and  that 
was  conceded  in  the  argument.  On  the  9th  of  February,  1875,  M. 
N.  Campbell  assigned  to  his  brother,  William  Campbell,  these  two 
contracts  that  he  had  for  lots  seven  and  nine,  more  than  a  year 
after  the  execution  of  the   mortgage.      Now,  we  suppose  it  to  be 
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settled  by  the  case  of  'Churchill  et  al.  v.  Little  et  al.,  23  Ohio  St., 
301 ;  that  the  execution  of  a  mortgage  by  a  contractee  upon  prop- 
erty held  by  him,  by  land  contract  operates  as  an  assignment  of  the 
contract,  so  that  under  the  mortgage  in  this  case,  Wiggins  became 
the  assignee  of  M.  N.  Campbell  of  the  contract,  and  of  his  equit- 
able interest  in  the  property  to  the  extent  of  the  mortgage, 
and  when  the  assignment  of  the  contract  was  subsequently  made  to 
his  brother  William,  he  also  became  the  assignee  of  the  equitable 
interest  that  was  left,  and  the  situation  of  the  respective  parties  at 
that  time  was  this:  The  Payne  brothers  held  the  legal  title  to 
those  two  lots  in  trust,  first,  for  the  payment  of  the  amount  due  to 
them ;  second,  the  amount  due  upon  the  mortgage;  and  third,  the 
amount  due  to  William  Campbell.  That  was  the  legal  effect  as  it 
then  stood  prior  to  the  transactions,  we  shall  refer  to  hereafter.  On 
the  26th  day  of  March,  1875,  a  little  more  than  six  weeks  after  the 
contract  was  assigned  to  William  Campbell  he  paid  up  the  contracts 
to  Payne  brothers  and  took  a  deed  of  these  lots,  an  absolute  con- 
veyance to  himself,  thus  clothing  his  equity  with  the  legal  title;  so 
that  while  he  had  an  equitable  interest  in  those  lots,  prior  to  March 
26th,  1875,  he  did  not  acquire  the  legal  title  until  that  date. 

Now,  we  find,  as  a  matter  of  fact,  at  the  time  the  assignment 
of  the  contract  was  made  to  William  Campbell  he  did  not  have 
actual  notice  of  this  mortgage,  and  it  not  being  an  instrument,  con- 
sidering the  state  of  the  title,  that  was  required  to  be  recorded,  no 
constructive  notice  can  be  chargeable  to  him.  Then  the  question 
presents  itself  whether  William  Campbell  had  actual  knowledge  of 
this  mortgage  at  the  time  he  took  the  conveyance  from  Payne 
brothers,  and  thereby  acquired  his  legal  title.  To  determine  this 
question  we  must  look  into  the  transaction  between  these  two 
brothers.  William  Campbell  resided  in  the  state  of  Iowa  and  is, 
perhaps,  a  man  of  some  means  in  that  state.  M.  N.  Campbell  re- 
sided here.  The  property  was  here.  He  went  to  Iowa,  and  the 
assignment  of  the  contract  took  place  there.  William 
Campbell  says  that  he  agreed  to  pay  his  brother  $5,000  for 
the  property,  and  upon  looking  into  the  transaction  we  find  it 
*was  paid  in  this  way  :  (1)  An  old  debt  of  a  thousand  dollars  that  .  2a 
had  existed  for  a  long  time  and  barred  by  the  statute  of  limita- 
tions in  the  shape  of  an  account  and  a  note.  Neither  the  note  nor 
the  memorandum,  which  he  says  contained  the  account,  is  produced. 
(2)  A  note  of  $1,400  due  in  one  year,  which,  to  meet  the  exigen- 
cies of  this  caseK  he  paid  within  two  months ;  but  that  note  is  not 
produced.  (3)  Another  note  of  $1,260  due  in  two  years,  but  that 
is  not  produced.  (4)  $1,363  in  cash,  and  of  that  $500  was  going 
to  Payne  brothers  for  balance  due  them  on  land  contract.  William 
Campbell,  in  his  testimony  upon  the  witness  stand,  said  that  he 
did  not  have  notice  of  the  mortgage  at  the  time  he  took  the  deed  ; 
but  looking  into  a  deposition  that  he  gave  formerly,  and  which  was 
evidence  in  this  case,  we  find  that  he  there  says  that  within  two  or 
three  weeks  after  the  transaction  in  Iowa,  after  his  brother  returned 
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to  Ohio,  that  his  brother  wrote  him  all  about  the  mortgage  and  con- 
dition of  aflairs,  and  that  the  deed  was  not  received  for  more  than  six 
weeks  afterwards.  We  think,  under  the  circumstances  of  this  case,  I 
am  myself  very  clear,  although  the  court  are  not  entirely  unanimous 
upon  the  proposition,  that  William  Campbell,  at  the  time  he  received 
the  deed,  should  be  charged  with  actual  knowledge  of  the  existence 
of  that  mortgage.  Then  what  are  the  rights  of  the  parties  ?  It  is  con- 
ceded that  Payne  brothersheld  this  legal  title  in  trust  for  the  amount 
that  was  coming  to  them,  and  for  the  equities  that  were  outstanding 
in  favor  of  the  Wiggins  mortgage,  and  in  favor  of  William  Campbell. 
The  mortgage  was  prior  in  time  to  the  assignment  of  the  contract,  and 
conceding  the  latter  to  have  been  a  bona  fide  transaction,  the  equities 
were  equal,  except  that  the  one  represented  by  the  mortgage  was 
prior  in  time.  Then  if  a  suit  had  been  brought  by  the  Payne  bro- 
thers theirs  would  have  been  the  first  equity,  the  mortgage  next, 
•  then  the  equity  of  William  Campbell.  Now,  if  William  Campbell 
received  the  legal  title  from  Payne  brothers  with  a  knowledge  of  the 
situation  he  took  it  subject  to  the  same  equities  and  burdened  with 
the  same  trusts.  A  transfer  of  the  legal  title  from  Payne  brothers 
to  William  Campbell,  he  having  knowledge  of  the  equities  of  the 
case,  would  not  change  the  situation.  We  hold  that  M.  N.  Camp- 
bell has  the  first  lien  for  the  amount  that  he  paid  to  Payne  brothers 
with' interest  thereon,  that  the  mortgage  securing  the  three  notes, 
one  in  favor  of  the  plaintiff  and  the  other  in  favor  of  Wenham,  is 
next,  and  the  balance  should  go  to  William  Campbell  and  the  decree 
may  be  taken  accordingly. 

Tyler  &  Denison,  for  plaintiffs. 

J.  J.  Carran,  for  defendant  Wenham. 

Critchfield  &  Peck  for  defendant  Campbell. 


125  *FIRE  INSURANCE— CONTRACT— PLEADING. 

[Holmes  Common  Pleas,  March  Term,  1879.] 

Judson  It.  Hughs  v.  Farmers'  Insurance  Co. 

1.  A  contract  of  insurance  is  complete  on  the  settlement  of  the  terms  with  an 

agent  authorized  to  contract  and  the  policy  is  mere  evidence,  and  if  the 
agent  agrees  to  take  a  note  in  payment  of  the  premium,  this  is  binding 
on  the  company. 

2.  A  petition  that  sets  out  the  contract  of  insurance   and  the  issuance  of  a 

a  policy  in  accordance  therewith,  and  which  alleges  performance  of  all 
conditions,  sufficiently  states  a  contract. 

3.  A  pleader  can  refer   to   a  former  cause  of   action  and  make  it  a  part  of  a 

second  cause  of  action. 

Voorhes,  J., 

Petition  set  out  contract  with  agent  of  defendant  on  March  17, 
1874,  to  insure  a  barn  at  $800,  and  application  directs  agent  to  an- 
swer all  questions,  blanks  for  which  are  on  application. 
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A  policy  was  issued  on  March  19,  1874,  and  the  note  given  for 
premium  was  paid.  On  March  28,  1878,  the  barn  was  destroyed  by 
fire.  A  policy  of  insurance  is  only  evidence  of  the  contract,  and 
whether  issued  at  all,  immediately  or  before  the  loss  or  after  matters 
not,  as  a  recovery  can  be  had  without  a  policy.  The  rights  are 
fixed  at  the  date  of  contract. 

I  think,  unless  the  intention  is  shown  otherwise,  that  when 
terms  were  settled  with  the  agent  the  insured  was  bound  to  pay 
the  note  and  *the  defendant  was  bound  to  pay  the  loss  if  |2g 
a  loss  occurred. 

On  demurrer  to  petition  which  set  out  the  contract  and  issuing 
of  the  policy  in  accordance  therewith,  and  allegations  of  performance 
of  all  the  conditions,  can  the  defendant,  who  does  not  deny  any 
allegations,  but  admits  by  demurrer  the  allegations,  and  who  has 
the  plaintiff 's  money,  deny  its  liability  ?  I  think  not.  Demurrer 
overruled. 

Can  the  pleader  refer  to  a  former  cause  of  action  and  make  it  a 
part  of  a  second  cause  of  action  ? 

If  he  makes  the  statement  in  the  following  cause  of  actiofc  that 
he  makes  it  a  part  of  his  cause  of  action,  I  see  no  reason  why  he 
cannot  do  so.  I  will  overrule  the  demurrer  to  the  second  cause  of 
action. 

Reed,  Stilwell  &  Hoagland,  for  plaintiff. 


^HOMESTEAD.  129 

[Cuyahoga  Common  Pleas,  March  Term,  1879.] 

George  E.  Clark  v.  O.  P.  Hicks  et.  al. 

A  debtor  has  the  right  to  select  in  lieu  of  homestead  the  personalty  levied  on 
by  an  execution,  and  such  debtor  may  replevy  the  personalty  without  re- 
gard to  the  fact  that  he  may  have  other  property  which  he  refuses  to  dis- 
close. 

Watson,  J. 

This  was  an  action  of  replevin  in  the  court  below.  From  the 
bill  of  exceptions  it  appears  that  testimony  was  given  in  that  court 
tending  to  show  that  the  plaintiff  was  the  head  of  a  family,  a  resi- 
dent ot  Ohio,  and  was  not  the  owner  of  a  homestead,  nor  was  his 
wife  the  owner  of  a  homestead,  and  that  all  the  property  of  any  and 
every  kind  and  description  which  he  possessed  at  the  time  of  the 
levy  mentioned  in  the  petition  was  about  $70  worth  of  personal 
property,  besides  the  specific  articles  of  personal  property  described 
in  the  petition,  and  there  was  testimony  tending  to  show  that  said 
property  was  worth  not  to  exceed  $270,  and  none  was  given  tending 
to  show  that  it  was  worth  as  much  as  $400.  There,  was  also  testimony 
tending  to  show  that  on  the  day  said  property  was  levied  on  by  the 
defendants  and  before  advertisement  or  removal  of  the  same,   suit 
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was  brought  and  process  in  this  case  was  served  on  the  defendant 
in  replevin  setting  forth  as  one  of  the  grounds  of  replevin  that 
said  property  was  exempt  from  execution  or  legal  process,  and  there 
was  testimony  tending  to  show  that  said  plaintiff  at  the  time  of  the 
said  levy  had  personal  property  other  than  that  described  in  the 
petition  of  a  value  greater  than  $1,500,  the  whereabouts  of  which 
the  plaintiff,  at  the  time  of  said  levy  and  at  the  trial,  refused  to  dis- 
close ;  and  there  was  testimony  tending  to  prove  that  there  was  a 
copartnership  existing  between  the  said  George  E.  Clark  and 
Mary  Clark  at  the  time  of  the  said  levy,  and  that  the  notes  and  chattels 
levied  on  were  the  property  of  said  copartnership  ;  and  there  was  testi- 
mony tending  to  show  that  the  plaintiff  had  suffered  large  losses  to  the 
-30  amount  of  $10,000  within  *the  said  time.     In  that  state  of  the 

facts  the  court  charged  the  jury,  among  other  things,  as  follows  : 
"It  is  denied  by  the  defendant  that  the  plaintiff  at  the  time  of  the 
levy  had  no  other  property  than  this  levied  on,  but  it  is  said  he 
had  a  large  amount  of  other  property  to  the  amount  of  two  or  three 
thousand  dollars,  and  has  it  yet  secreted.  It  is  for  you  to  find  out 
the  truth  of  the  matter.  He  might  pay  other  debts  with  his  prop- 
erty, but  he  could  not  put  his  property  in  some  one  else's  hands 
to  hold  for  him  and  then  claim  thatthisproperty  levied  on  is  exempt. 
But  if  you  find  that  the  plaintiff  is  the  head  of  a  family" — he  gives 
here  the  test  or  rule  to  determine  the  question — "and  not  the 
owner  of  a  homestead  and  has  no  other  property  but  this,  then  it  is 
exempt  to  him,  unless  it  is  partnership  property,  and  the  debt  for 
which  the  officer  levied  was  a  partnership  debt.  Evidence  has 
been  offered  tending  to  show  that  George  E.  Clark  and  Mary  Clark 
were  in  partnership  at  the  time  and  that  this  was  partnership  prop- 
erty. Now,  if  you  find  the  fact  to  be  so,  then  I  charge  you  as  a 
matter  of  law  there  can  be  no  exemption  against  a  partnership 
debt  out  of  the  partnership  property,  and  George  E.  Clark  could 
not  then  select  partnership  ^property  as   exempt." 

Now  we  hold  that  in  giving  this  test  for  the  guidance  of  the. 
jury  in  their  deliberations  there  was  error.  It  did  not  depend  upon 
whether  the  party  had  other  property.  The  question  was  whether 
he  was  the  owner  of  a  homestead  and  head  ofafami  y,  and  had  put 
himself  in  a  position  to  select  this  property  as  exempt,  and  had  ac- 
cordingly made  the  selection.  The  tact  that  he  had  other  property 
did  not  cut  him  off  from  making  a  selection  of  this,  for  he  could 
have  selected  this  property  or  any  other  that  he  had  in  lieu  of  it. 
The  question  was  not  to  be  tested  by  the  fact  of  the  ownership  of 
other  property.  This  instruction  is  in  the  charge  in  chief,  and  is 
uot  of  itself  in  a  condition  to  be  acted  upon  by  this  court  in  re- 
viewing the  judgment ;  but  we  proceed  further  with  the  case,  and 
we  come  to  the  special  instructions  that  were  requested.  This  is 
the  second  request :  "The  plaintiff  requests  the  court  to  charge  the 
jury  that  the  exemption  laws  of  Ohio  are  to  be  administered  and 
upheld  without  reference  to  either  the  ignorance,  negligence,  mis- 
management or  improvidence  of  the  debtor  asking  the   exemption 
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as  a  protection,  and  though  the  debtor's  conduct  in  incurring  the 
debts  may  be  morally  unjustifiable,  nevertheless,  the  question  in 
the  administration  of  these  laws  is  what  the  debtor  has,  not  what 
he  might  have  or  I  ought  to  have  or  we  might  suspect  him 
to  have" — which  the  court  refused  to  charge  and  stated  he  had  al- 
ready charged  the  jury  on  that  point,  and  charged  that  the  jury 
might  look  into  all  the  testimony  for  the  purpose  of  determining 
the  fact — whether  the  plaintiff  had  any  other  property,  to  which  re- 
fusal to  charge  as  requested  and  to  the  charge  as  given  the  plaintiff 
excepted. 

Now  the  court  could  not  be  asked  to  make  double  charges.  We 
take  it  for  granted  that  the  statement  of  the  judge  that  he  had 
sufficiently  charged  upon  that  subject  is  literally  true,  and  in  so  far 
as  the  main  part  of  this  request  is  concerned  it  does  not  interfere  with 
the  judgment  as  it  was  rendered,  but  when  he  adds  that  they  might 
look  into  all  the  testimony  for  the  purpose  of  determining  the  fact 
whether  or  not  the  plaintifthad  other  property,  we  think,  that  in  that 
the  court  gave  a  charge  that  ought  not  to  have  been  given,  but  one 
which  was  well  calculated,  under  the  circumstances,  to  mislead  the 
jury ;  for  in  the  body  of  his  charge  he  told  them  the  question  in- 
volved was  whether  the  plaintiff  below  had  other  property,  and 
that  that  affected  the  question  of  his  claim  to  the  exemption  of  the 
specific  article  he  was  then  laying  claim  to.  We  think  that  should 
have  been  omitted.  It  was  not  necessary  to  the  answer.  He  had 
answered  in  full  the  request,  but  there  was  then  appended  a  remark 
which,  taken  in  connection  with  the  charge  in  chief,  could  not  well 
help  misleading  the  jury,  and  it  may  have  resulted  in  a  verdict  that 
ought  not  to  have  been  given.  That,  however,  we  cannot  say,  for 
we  cannot  judge  of  the  facts.  They  are  not  before  us.  The  case 
will  be  reversed  and  remanded. 

Gollier  &  Brand  and  W.  S.  Kerruish,  for  plaintiff. 

J.  W.  Heisly  and  W.  B.  Rogers,  for  defendant. 


VENDOR  AND  PURCHASER— MORTGAGE. 

i 

[Cuyahoga  Common  Pleas,  March  Term,  1879.] 
tCALViN  W.  Ranney  v.  J.  H.  Hardy  et  al. 

Where  an  owner  of  lots  contracts  to  sell  them  on  monthly  installments,  re- 
taining the  title  till  all  payments  are  made,  but  be  afterwards  mortgages 
them  to  one  who  has  actual  notice  of  the  purchaser's  possession,  but  the 
purchaser  does  not  have  actual  notice  of  the  mortgage,  continues  to  make 
payments  to  his  vendor:  Heldy  that  his  equity  is  superior  to  that  of  the 
mortgagee  and  he  has  a  prior  claim  as  to  all  payments  made  by  him  since 
the  recording  of  the  mortgage. 

TlBBALS,  J. 

This  case  comes  into  this  court  on  appeal.     The   plaintiff  be- 
low filed  his  petition  for  the  foreclosure   of  a  mortgage  on  certain 

tThe  judgment  of  District  Court  was  reversed.    See  opinion  43  O.  S.  157. 
But  District  Court  opinion  was  not  published. 
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premises  described  in  the  petition,  dated  May  9,  1872.  The  mort- 
gage covers  three  lots  in  different  sub-divisions  in  this  city  and  they 
are  known  and  have  been  treated  in  the  case  as  lots  17, 28  and  67  in 
these  different  subdivisions.  A  large  number  of  persons  are  made 
parties  defendant  who  claim  liens  upon  the  premises.  They  file  their 
several  answers,  making  issues,  and  by  far  the  greater  portion  of 
them  have  really  no  interest  in  the  case,  first,  because  it  is  conceded 
that  in  no  event  can  their  claims  be  reached,  the  property  being  in- 
adequate for  that  purpose,  and  there  is  no  contest  over  a  large  por- 
tion of  them.  The  points  which  have  been  urged  and  which  are  in 
dispute  are  few.  Briefly  stated  the  facts  are  these :  The  lands 
were  owned  by  J.  H.  Hardy,  and  in  point  of  priority  of  time,  it  is 
conceded  that  on  the  23d  of  April,  1872,  Hardy,  by  contract,  sold 
lot  17  to  one  McKennon,  who  by  virtue  of  the  contract,  entered 
into  possession  of  the  lot  and  premises,  and  who  in  time  transferred 
his  contract  to  Scanlon,  and  Scanlon  in  turn  to  Caldwell,  who  are 
now  both  answering  defendants.  The  possession  has  been  continued 
in  those  three  parties  ever  since  the  making  of  the  contract  and 
taking  possession  under  it.  Payments,  however,  were  made  on  it 
to  the  extent  of  twenty  dollars  prior  to  the  9th  day  of  May,  1872, 
at  which  time  Hardy  executed  a  mortgage  to  Ranney  upon  the 
three  lots,  17,  28  and  67,  thus  covering  the  lot  that  had  been  sold 
to  McKennon  the  month  before.  In  August,  1873,  a  mortgage  on 
lot  28  was  executed  to  a  Mrs.  Yates,  also  including  other  lots  not  in 
.  controversy  in  this  proceeding ;  so  that  the  question  arises  mainly 
upon  the  priority  of  liens.  Ranney  is  now  deceased.  On  the  4th 
of  May,  1874,  by  a  written  release  upon  the  contract  Ranney  re- 
leased lot  67  from  the  mortgage.  It  is  claimed  by  Hardy  and 
others  having  an  interest  in  that  direction  that  this  was  a  mistake, 
that  it  was  intended  to  release  lot  1 7.  That  question  of  fact  has 
been  submitted  to  the  court  upon  the  testimony,  and  it  is  sufficient 
foi  us  to  say  that  while  the  testimony  is  somewhat  conflicting,  it 
appears  that  Hardy  and  Ranney  both  went  out  to  examine  these  lots 
for  some  purpose,  and  after  they  returned  to  their  office  lot  67  was 
in  fact  released,  and  we  have  been  compelled  to  come  to  the  con- 
clusion in  view  of  all  the  facts  that  the  proof  is  not  sufficient  to 
warrant  us  in  holding,  as  against  this  written  release  of  lot  67,  that 
it  was  intended  to  release  lot  17.  We,  therefore,  hold  against  the 
parties  desiring  the  correction  of  the  alleged  mistake  in  that  regard. 
The  next  question  is  as  to  the  priority  of  the  contract  held  by  Scan- 
1 3  -  Ion  *or  now  by  Caldwell,  as  against  the  Ranney  mortgage.  Upon 
that  we  are  not  fully  free  from  doubt.  It  is  a  very  close  ques- 
tion. The  proof  shows  that  this  contract  was  executed  on  the  23d 
of  April,  1872,  and  that  McKennon  was  placed  in  possession  of 
this  lot  17  by  virtue  of  that  contract — had  open,  notorious,  exclu- 
sive possession ;  that  is  constructive  notice  to  the  world.  At  this 
time  there  was  no  lien  upon  the  premises.  On  the  9th  of  the  fol- 
lowing month,  as  shown  by  the  testimony,  and  not  controverted, 
Ranney  had  actual  knowledge  that  McKennon  was  in  possession  of 
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this  lot,  having  gone  with  Hardy  to  examine  the  property,  so  that  he 
took  his  mortgage  with  actual  knowledge  of  that  fact  on  the  9th  of 
May.  He  placed  the  mortgage  upon  record,  which,  of  course,  as  a 
general  proposition,  was  constructive  notice  to  everybody,  and  as  a 
general  proposition  it  is  undoubtedly  true  that  his  claim  upon  the 
unpaid  purchase  money  would  be  a  prior  claim.  We  have  been 
cited  to  the  case  of  Jefferson  v.  Dallas,  20th  Ohio  State,  68,  by  both 
sides ;  and  it  is  not  very  much  amiss  to  say  that  the  case  comes 
very  nearly  sustaining  both  sides.  That  is  one  reason  why  we  are 
in  trouble ;  but  the  reasoning  of  the  court  in  that  case  has  enabled 
us  to  reach  a  conclusion.  In  that  case  a  young  man,  who  was  the 
owner  of  the  premises,  conveyed  them  to  his  mother  by  contract ; 
he  had  paid  a  part  of  the  purchase  money,  and  thereafter  was  sued 
by  a  young  lady  for  a  breach  of  promise  of  marriage.  While  that 
suit  was  pending  the  mother  paid  the  residue  of  the  purchase  price, 
and,  as  the  court  says,  with  full  knowledge  of  the  pending  of  the 
suit  against  her  son,  which  subsequently  went  to  judgment  against 
the  young  man,  and  he  executed  his  deed  to  her.  The  young  lady 
sought  to  reach  $850  unpaid  purchase  money  in  her  proceeding, 
while  the  mother  undertook  to  quiet  her  title  by  claiming  that  she 
had  the  land  by  contract  prior  to  the  commencement  of  the  suit 
and  prior  to  the  creating  of  any  lien  upon  the  premises  by  reason 
of  the  judgment.  The  court  in  that  case  held  that  to  the  extent  of 
the  unpaid  purchase  money  it  should  be  applied  in  payment  of  this 
judgment  lien,  and  in  doing  so  they  use  this  language  :  "  The  legal 
titlp  to  the  premises  remained  in  the  vendor,  and  the  most  of  the 
purchase  money  remained  unpaid  until  March  11,  1864,  when,  with 
full  knowledge  of  the  pending  of  the  suit  against  her  vendor,  the 
defendant  in  error  paid  the  residue  of  the  purchase  money  amount- 
ing to  eight  hundred  and  fifty  dollars  and  received  a  conveyance  of 
the  premises.  Now  it  is  claimed  on  behalf  of  the  plaintiff  in  error, 
that  to  the  extent  of  the  purchase  money  remaining  unpaid  on  the 
first  day  of  the  term,  her  judgment  became  a  valid  lien  upon  the 
lands  in  question  ;  and  the  defendant  in  error  has  no  equitable  right 
to  the  discharge  of  such  lien,  and  the  quieting  of  her  title,  without 
accounting  to  the  judgment  creditor  for  this  residue  of  the  purchase 
money,"  and  the  court  sustained  that  view  of  it. 

It  is  claimed  on  one  side  that  case  is  an  authority  even  to  hold 
that  this  mortgage  having  been  placed  on  record  on  the  9th  of  May, 
1872,  and  before  the  payment  of  a  large  amount  of  the  purchase 
price  by  Scanlon  or  Caldwell,  that  it  ought  to  that  extent  reach  it ; 
and  as  a  general  rule  that  would  undoubtedly  be  true;  but  the 
courts  certainly  have  held  that  this  matter  of  determining  the  pri- 
ority of  equities  is  a  matter  depending  upon  the  facts  in  each  case. 
It  does  not  follow  any  particular  rule.  While  the  general  rule  is, 
that  the  equities  being  equal,  that  which  is  prior  in  point  of  time 
shall  be  maintained,  yet  that  a  junior  equity  may  be  superior  in 
point  of  merit ;  and  with  that  well  settled  principle  we  have  under- 
taken to  dispose  of  this  question.     Now,  it  is  fair  to  presume  that 
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McKennon  before  purchasing  these  premises  investigated  the  title, 
and  if  so,  he  certainly  found  it  clear  as  to  this  lot  17.  There  was 
no  encumbrance  upon  it.  He  then  would  take  his  contract  and  the 
question  then  arises,  whether  he  would  be  authorized  in  view  of  that 
fact  to  continue  his  payments  from  time  to  time  in  accordance  with 
the  terms  of  the  contract,  having  taken  open  and  notorious  posses- 
sion of  the  premises,  so  that  the  world  is  bound  to  know  that  he 
owned  it  or  had  at  least  a  claim  to  it,  so  as  to  put  everybody  upon 
inquiry  ?  Or  should  he,  before  making  each  and  every  payment, 
small  as  they  were,  be  required  to  go  to  the  recorder's  office  to  ex- 
amine and  ascertain  whether  a  mortgage  had  been  put  upon  the 
premises?  Had  he  not  a  right  to  presume  that  he  would  be  fairly 
dealt  by?  He  had  bought  the  premises,  held  the  equitable  estate 
and  had  the  right  to  make  payments.  If  that  were  all  there  was  in 
the  case  it  would  still  be  doubtful ;  but  in  addition  to  that  follows 
this  other  question  which  we  hold  is  established  iu  the  case,  and 
that  is,  that  Ranney,  before  taking  his  mortgage,  had  actual  notice 
of  this  possession  by  McKennon.  Now,  what  was  his  duty  in  the 
premises?  Ought  he,  with  that  fact  before  him,  to.be  permitted  to 
take  a  mortgage  from  some  one  else  than  the  one  in  possession  of 
the  premises,  simply  because  he  had  the  legal  title,  place  that  mort- 
gage upon  record,  and  then,  without  any  notice  whatever  by  him 
to  the  con  tract ee  in  possession,  claim  that  that  party  should  be  held 
responsible  for  the  payment  a  second  time  of  this  purchase  money, 
paid  by  him  in  good  faith  without  any  knowledge  of  the  existence 
of  that  mortgage  ? 

Now,  in  determining  the  merit  of  these  two  equities,  and  solely 
upon  that  ground,  we  are  constrained  to  hold  in  iavor  of  the  party 
holding  the  premises  by  contract;  that  as  between  these  parties  his 
equity  is  superior,  and  has  therefore  a  prior  claim. 

Another  claim  is  that  Mrs.  Yates,  who  has  a  mortgage  only 
upon  lot  28,  although  not  taken  until  August,  1873,  ought  to  be 
permitted  to  push  Ranney  over  upon  some  other  lots.  We  find  no 
warrant  for  this  at  all,  because  her  mortgage  is  largely  behind  all  of 
them.  Ranney 's  mortgage  upon  lot  28  is  prior  more  than  a  year 
in  point  of  date.  We  therefore  hold  against  that  claim.  A  decree 
may  be  taken  according  to  this  statement  of  the  decision. 

L.  H.  Ware,  for  plaintiff. 

J.  H.  Grannis,  Foran  &  Hossack,  Bishop  &  Adams,  and  Mix, 
Noble  &  White,  for  defendants. 
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♦LANDLORD  AND  TENANT.  133 

[Holmes  Common  Pleas,  1879.] 

John  Horn  v.  Bowrn  Brothers. 

A  mining  contract  not  for  a  term  certain,  with  stipulations  for  payment  of  a 
yearly  amount  until  mining  operations  commenced,  is  not  realty  as  an 
absolute  sale  of  the  minerals,  but  is  a  chattel  capable  of  sale  as  such  by 
the  lessee's  administrator. 

The  plaintiff  claims  under  a  lease  dated  in  1872,  of  37^  acres 
of  valuable  coal  land.  The  deiendant  by  cross-petition  avers 
that  a  lease  was  executed  to  Vaunest  &  Byers  in  1865, 
through  whom  defendant  claims  title.  Plaintiff  replied  that  the 
lease  of  1865  contained  stipulations  tor  payment  of  a  yearly  amount 
of  $160  until  mining  operations  werecommenced — oron  failure  that 
the  lease  becomes  void. 

During  the.  trial  the  defendant  offered  in  evidence  a  record  of 
the  probate  court  showing  a  sale  to  defendant  of  the  interest  of  F. 
Shattuck  in  the  lease  under  which  defendant  claims,  sold  as  per- 
sonalty, to  which  plaintiff  objected,  on  the  ground  that  the  instru- 
ment under  which  defendant  claims  is  not  a  chattel,  but  realty — 
not  being  a  lease  for  a  term  certain,  and  but  absolute  sale  of  the 
mineral. 

Plaintiff  cited  section  20  S.  C,  505,  1  S.  C,  1142;  11  O.,  355, 
357,  8;  13  O.,  334  and  362  ;  Bing.  on  R.  Property,  295.  The  court 
overruled  said  objection  and  admitted  said  record,  holding  said  in- 
strument to  be  a  chattel,  and  capable  of  sale  by  administrator,  to 
which  plaintiff  excepted      The  court  cited  7  O.,  119. 

Stilwell  &  Maxwell,  for  Plaintiff. 


♦ADMINISTRATORS— APPEALS.  1 37 

[Cuyahoga  District  Court,  March  Term,  1879.] 

Iral  A.  Webster,  Admr.,   et  al.    v.   Charles   J.   Ballard, 

et  al. 

A  petition  by  an  administrator  to  sell  land  of  the  decedent  to  pay  debts,  and 
to  sell  land  fraudulently  conveyed  by  him,  is  not  an  action  or  a  suit,  but  a 
statutory  proceeding  and  is  therefore  not  appealable  to  the  district  couit. 

Rouse,  J. 

This  case  comes  into  this  court  by  appeal.  The  trial  has  occu- 
pied a  great  length  of  time.  It  has  been  closely  contested  as  to  the 
facts  and  the  law,  very  ably  argued  by  counsel,  numerous  authori- 
ties referred  to,  and  all  the  light  apparently  thrown  upon  the  sub- 
ject that  can  be,  and  the  matter  is  before  us  now  for  final  decision. 
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The  petition  is  filed  by  Iral  A.  Webster  as  administrator  of  the 
estate  of  David  Morrison,  deceased  ;  and  Edward  H.  Van  Husen  is 
joined  with  him  in  the  petition.  The  petition  sets  forth  in  sub- 
stance that  Webster  is  the  administrator  of  David  Morrison,  de- 
ceased ;  that  the  personal  estate  which  has  come  to  his  hands  as 
administrator  is  not  sufficient  to  pay  the  debts  of  the  deceased,  the 
charges  of  administration  and  the  allowance  for  the  support  of  the 
widow  and  children  for  a  period  of  twelve  months ;  and  therefore  he 
asks  authority  from  the  court  ofcommon  pleas  to  make  sale  of  real 
estate. 

Now,  when  an  administrator  finds  that  the  personal  estate  in 
his  hands  is  not  sufficient  to  pay  the  debts,  charges  of  administra- 
tion and  the  allowance  to  the  widow  and  children,  what  is  he  to  do? 
The  whole  thing  is  provided  for  by  statute.  Before  going  into 
this  case  to  see  what  has  here  been  done  in  fact,  I  propose  to  refer 
for  a  moment  to  the  statute  upon  the  subject  to  see  what  is  the  duty 
of  the  administrator  in  such  a  case,  who  should  be  made  parties, 
what  the  court  is  to  pass  upon  when  the  proper  parties  are  before 
them,  and  will  then  take  up  the  petition  and  the  proceedings  and 
see  what  in  fact  has  been  done. 

1 3ft  *Section  117  of  the  statute  governing  executors  and  ad- 
ministrators provides  as  follows:  "As  soon  as  the  administrator 
shall  ascertain  that  the  personal  estate  in  his  hands  will  be  insuffi- 
cient to  pay  all  the  debts  of  the  deceased,  with  the  allowance  to  the 
widow  and  children,  for  their  support  twelve  months,  and  the 
charges  of  administering  the  estate,  he  shall  apply  to  the  court  of 
common  pleas  for  authority  to  sell  the  real  estate  of  the  deceased." 

"In  order  to  obtain  such  authority,  the  administrator  shall 
file  his  petition  either  in  the  court  ofcommon  pleas  of  the  county 
in  which  the  real  estate  of  the  deceased  or  any  part  thereof  is  situ- 
ate, or  in  the  court  which  issued  his  letters  of  admin istration." 

"The  real  estate  liable  to  be  sold  as  aforesaid  shall  include  all 
that  the  deceased  may  have  conveyed  with  intent  to  defraud  his 
creditors,  and  all  other  rights  and  interests  in  lands,  tenements  and 
hereditaments." 

As  to  the  parties  the  statute  provides :  "The  widow,  if  any, 
and  the  heirs  or  persons  having  the  next  estate  of  inheritance  from 
the  deceased,  if  known  to  the  administrator,  shall  be  made  parties 
defendants  to  such  petition." 

The  next  and  subsequent  sections  provide  for  service  of  notice 
upon  the  heirs,  widow,  or  the  persons  having  the  next  estate  of  in- 
heritance, and  so  on ;  and  if  they  are  non-residents  of  the  state,  or 
their  names  or  residences  unknown  to  the  administrator,  service  shall 
be  made  by  publication  for  four  weeks. 

These  parties,  the  widow  and  heirs,  or  the  persons  having  the 
next  estate  of  inheritance,  if  known  to  the  administrator,  having 
been  served  with  notice  of  the  pendence  of  his  application,  what  is 
the  next  thing  ?  "If  the  court  are  satisfied  that  the  defendants  have 
been  duly  notified  of  the  pendence  of  the  petition  as  above  pre- 
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scribed,  and  that  it  is  necessary  to  sell  real  estate  of  the  deceased  to 
pay  his  debts,  they  shall  order  the  real  estate,  or  so  much  thereof  as 
may  be  necessary  for  the  payment  of  the  debts,  to  be  sold." 

Now,  these  are  the  provisions  of  the  statute  governing  an  ad- 
ministrator. First,  if  he  shall  find  that  the  personal  estate  is  not 
sufficient  to  pay  the  debts,  charges  of  administration  and  the  allow- 
ance for  the  support  of  the  widow  ard  children,  he  shall  apply  to 
the  court  of  common  pleas  or  to  the  probate  court  which  issued  his 
letters  of  administration  for  authority  to  sell  real  estate.  The  real 
estate  liable  to  be  sold  is  the  real  estate  of  the  deceased,  including 
all  lands  that  he  has  conveyed  for  the  purpose  of  defrauding  his 
creditors,  and  also  any  interest  that  he  may  have  in  real  estate.  The 
parties  to  be  made  defendants  to  this  petition  are  the  widow,  if  she  is 
living,  and  the  heirs,  or  the  persons  having  the  next  estate  of  in- 
heritence  if  they  are  known  to  the  administrator.  And  when  they 
are  brought  before  either  the  probate  court  or  the  court  of  common 
pleas,  what  is  the  question  to  be  passed  upon  by  the  court?  If  the 
court  are  satisfied  that  the  defendants  have  been  duly  notified  as 
above  prescribed,  and  that  it  is  necessary  to  sell  real  estate,"  then 
they  shall  make  an  order  for  the  sale  of  real  estate.  Now  that  is 
the  subject  matter  to  be  passed  upon  either  by  the  probate  court  or 
the  court  of  common  pleas,  in  whichever  the  administrator  elects  to 
file  his  petition. 

"The  petition  shall,  if  the  court  requite  it,  set  forth  the  amount 
of  debts  due  from  the  deceased,  as  nearly  as  they  can  be  ascertained, 
and  the  amount  of  the  charges  of  administration,  the  value  of  the 
personal  estate  and  effects,  and  a  description  of  the  real  estate,  and 
the  value  thereof,  if  appraised."  Now,  this  is  only  necessary  if  the 
court  require  it ;  otherwise,  all  that  need  be  contained  in  the  petition 
is  simply  a  statement  by  the  administrator  that  he  is  administrator 
of  the  estate,  that  the  personal  effects  in  his  hands  that  have  come 
to  him  as  administrator  are  not  sufficient  to  pay  the  debts  of  the  de- 
ceased, the  charges  of  administration  and  for  the  support  of  the 
widow  and  children,  and  ask  authority  to  sell  real  estate,  without 
setting  forth  the  value  of  the  personal  property  in  his  hands,  or 
without  any  description  of  the  real  estate  that  he  desires  to  sell. 

Now,  these  things  being  borne  in  mind,  what  has  been  done 
here?  In  August,  1874,  the  plaintiff,  Iral  A.  Webster,  filed  his 
petition  as  an  administrator,  there  being  joined  with  him  one  of  the 
creditors,  Van  Husen.  He  sets  forth  in  that  petition  that  he  is  the 
administrator,  duly  qualified  and  acting  as  such ;  that  the  personal 
estate  that  has  come  into  his  hands  amounts  only  to  about  $300;  that 
the  debts  against  the  estate  are  very  large,  amounting  to  several 
thousand  dollars  ;  that  the  charges  of  administration  will  amount  to 
several  hundred  dollars ;  and  he  asks  an  order  of  the  court  to  sell 
real  estate,  and  points  out  what  real  estate  he  desires  to  be  sold. 
First,  he  names  a  tract  of  land,  embracing  some  eleven  or  twelve 
acres,  lying  now  within  the  limits  of  the  corporation,  and  called  in 
the  argument  Glen  Morrison,  which  he  says  was   conveyed  by  the 
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deceased  for  the  purpose  of  defrauding  bis-  creditors.  He  then 
names  several  other  pieces  of  property  ;  but  as  only  two  others  have 
been  referred  to  in  the  evidence  and  by  counsel,  I  will  speak  of  them 
only  as  contained  in  the  petition.  He  says,  in  addition  to  this,  Glen 
Morrison,  which  he  claims  has  been  fraudulently  conveyed  by  the 
deceased,  that  the  wife  of  the  deceased  (David  Morrison  being  the 
deceased  and  Charlotte  Morrison  his  wife)  was  the  owner  of  a  lot  on 
the  public  square  in  this  city,  on  which  she  had  given  a  mortgage  ; 
that  there  was  a  large  amount  due  on  that  mortgage  of  principal  and 
interest,  and  that  her  husband,  David  Morrison,  deceased,  paid  off 
this  mortgage,  at  one  time  paying  $1,805  principal  and  interest  on 
the  mortgage,  and  prior  to  that  having  paid  some  $200  or  $250,  and 
cleared  off  this  mortgage  for  the  benefit  of  his  wife.  It  was  claimed 
in  the  petition  that  this  gave  David  Morrison  an  equitable  interest 
in  that  property,  but  it  is  not  so  claimed  in  the  argument  of  the 
case  by  the  counsel  for  plaintiff.  The  substance  of  the  claim  is 
this :  A.  man  who  was  in  debt,  and  whose  money  should  go  first 
to  pay  his  debts  (Van  Husen's  debt  existing  against  him  at  the  time), 
voluntarily  paid  off  in  the  sum  of  about  $2,000  a  mortgage  belong- 
ing to  his  wife — that  he  paid  money  for  his  wife  to  the  amount  of 
$2,000,  you  may  call  it,  and  she  paid  it  (it  would  amount  to  the  same 
thing)  to  extinguish  the  mortgage.  Well,  suppose  that  be  so.  Here 
is  an  averment  that  this  deceased,  David  Morrison,  has  voluntarily 
given  to  his  wife  the  sum  of  $2,000,  when  at  the  same  time  there 
were  large  debts  outstanding  against  him,  to  the  extinguishment  of 
which  this  money  should  have  been  applied,  and  it  is  now  practi- 
cally sought  to  recover  from  Charlotte  Morrison  and  her  heirs  that 
$2,000  in  money.  It  is  money  that  is  sought  to  be  recovered  not  real 
estate.  The  petition  can  only  embrace  a  request  that  the  court 
grant  authority  to  sell  real  estate.  This  is  personal  property — 
money.  No  order  of  the  court  is  provided  by  the  statute  for  the  re- 
covery of  personal  property — money.  None  is  needed.  So  far,  then, 
as  that  is  concerned,  it  is  simply  a  desire  of  the  administrator  to 
recover  personal  property — money — to  the  extent  of  $2,000.  It  is 
not  a  petition  to  sell  lands  or  an  equitable  interest  in  lands,  but  so 
far  as  that  is  concerned,  a  petition  to  reco\er  personal  property — 
l3g  *money.     Then  it  is  improperly  embraced  in  this  petition.     It 

should  simply  be  a  petition  for  authority  to  sell  lands  or  an  in- 
terest in  lands. 

The  third  thing  embraced  in  the  petition  and  relied  upon  as.  a 
cause  of  action  is  this:  That  David  Morrison  in  his  life  time  was 
the  owner  of  some  five  or  six  thousand  acres  of  land  in  West  Vir- 
ginia ;  that  within  twenty  days  after  Van  Husen  had  recovered  his 
judgment  against  him  in  1857,  am-  the  judgment  amounted  to  over 
$8,000,  he  fraudulently  conveyed  these  five  or  six  thousand  acres  of 
land  lying  in  West  Virginia  to  John  Barr  in  trust  for  his  wife, 
Charlotte  C.  Morrison  ;  that  the  conveyance  to  Barr  was  made  for 
the  purpose  of  defrauding  creditors.  The  amended  petition  sets  out 
that  John  Barr  afterwards  conveyed  this  estate  to  Charlotte  C.  Mor- 
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rison,  the  wife  of  the  deceased,  and  that  she  is  deceased,  that  his 
property  descended  to  her  heirs,  that  her  heirs  have  since  sold%  this 
property  lying  in  West  Virginia  and  turned  it  into  money  and  have 
now  in  their  possession  the  proceeds  of  this  sale  to  the  extent  *ot 
$6,400,  and  the  petitioner  desires  to  subject  that  to  the  payment  of 
the  debts  of  the  deceased.  Now,  what  is  the  outcome  of  the  claim 
as  to  this  third  matter  in  the  petition,  this  $6,400  in  money  now  in 
the  possession,  as  is  alleged,  of  the  heirs  of  Charlotte  C.  Morrison — 
the  proceeds  of  the  sale  of  this  six  thousand  acres  so  claimed  to 
have  been  fraudulently  conveyed  ?  These  heirs  are  residents  here 
and  have  the  money  now  in  their  hands.  The  administrator  seeks 
to  compel  them  to  account  for  this  money.  Now,  this  again  is  per- 
sonal property — money.  No  order  of  the  probate  court  or  court  of 
common  pleas  is  necessary  to  enable  the  administrator  to  go  ahead 
and  recover  money  of  these  parties  directly.  It  is  not  a  petition  to 
sell  real  estate.  It  is  not  a  petition  to  sell  an  interest  in  real  estate, 
but  a  petition  to  compel  these  heirs  of  Charlotte  Morrison  to  ac- 
count for  money  in  the  sum  of  86,400,  the  proceeds  ot  the  sale  of 
the  lands  so  fraudulently  conveyed  to  John  Barr.  Now,  that  being 
so,  that  is  out  of  the  case.  That  is  personal  property.  There  is  no 
claim  of  any  authority  to  set  aside  that  sale  of  lands  in  West  Vir- 
ginia. The  plaintiff  is  simply  calling  upon  these  heirs  to  account 
for  money  in  their  hands.  That  is  the  shape  in  which  it  is  treated 
by  the  parties  upon  both  sides.  That  is  money.  That  is  not,  then, 
properly  embraced  in  the  petition  for  an  order  to  sell  real  estate,  for 
it  is  not  ieal  estate,  nor  an  interest  in  real  estate ;  it  is  money. 
Nothing  prevents  nor  has  prevented  him  from  suing  these  parties 
directly,  and,  if  he  can  make  out  a  case,  recovering  the  money  in 
their  hands. 

So  that  the  proceeds  of  this  West  Virginia  land  which  is  now 
in  money  may  be  laid  aside  from  this  petition.  The  $2,000  given 
by  David  Morrison  to  his  wife  to  extinguish  the  mortgage  on  her 
own  lot  is  money.  That  may  be  laid  aside.  Then  what  is  left  in 
the  petition?  It  is  simply  a  petition  for  an  order  to  sell  lands,  and 
the  single  parcel  of  land  for  which  authority  is  sought  to  sell,  is  the 
twelve  acres  lying  on  the  other  side  of  the  river  (Glen  Morrison). 
We  will,  therefore,  confine  our  attention  to  that.  By  whom  is  this 
petition  to  sell  real  estate  filed  ?  By  the  administrator.  What  does 
he  set  forth  in  his  petition  ?  That  there  are  not  personal  assets  suf- 
ficient to  pay  the  debts  of  the  deceased,  the  charges  of  administra- 
tion and  a  year's  support  to  the  widow  and  children  ;  and  asks  for 
authority  to  sell  real  estate.  What  is  the  question  before  the  court 
on  that  petition  ?  If  the  court  are  satisfied  that  the  defendants  have 
been  duly  notified  of  the  pendency  of  the  petition  and  that  it  is  nec- 
essary to  sell  real  estate  of  the  deceased  to  pay  his  debts,  they  shall 
order  the  real  estate,  or  so  much  thereof  as  is  necessary,  to  be  sold. 
Now,  what  question  was  properly  and  is  properly  before  the  court 
under  this  petition?  It  is  this,  and  nothing  else,  so  far  as  the  ad- 
ministrator is  concerned  :     Is  it  necessary  to  sell  real  estate  of  the 
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deceased  to  pay  his  debts?  Now  who  are  the  parties  defendant  to 
that  petition  provided  by  statute,  and  who  alone?  The  heirs  of 
David  Morrison  (his  widow  being  dead).  Who  are  they  ?  His  twelve 
children.  Have  they  all  been  made  parties?  They  have.  They  are 
all  in  court,  and  were  in  the  court  below.  Now,  what  single  subject- 
matter  was  there  before  the  court  below  on  the  petition  ?  It  was 
this :  Is  it  necessary  to  sell  the  real  estate  of  the  deceased  to  pay 
his  debts  ?  The  administrator  could  tell  his  story.  The  heirs  could 
tell  their  story.  They  might  say  that  the  administrator  had  the 
personal  property  in  his  hands  with  which  to  pay  the  debts  ;  they 
were  the  parties  owning  the  real  estate,  and  there  was  no  necessity 
to  come  to  the  real  estate,  and  all  that.  That  was  the  only  subject 
to  be  passed  upon  by  the  court — Is  it  necessary  to  sell  the  real  estate 
of  the  decsased,  or  is  there  personal  property  enough  ? — that  is  all 
there  was  of  it.  Now,  by  this  proceeding,  who  are  the  defendants  ? 
Simply  the  heirs  of  David  Morrison,  deceased — nobody  else.  No 
provision  for  bringing  in  the  fraudulent  grantee.  No  provision 
even  for  setting  out  a  description  of  the  land,  unless  the  court  shall 
require  it.  No  provision  for  bringing  in  the  fraudulent  grantee ;  no 
day  given  him  there  in  that  court  in  any  shape  or  form. 

But  it  being  claimed  that  this  was  property  fraudulently  con- 
veyed by  the  deceased  for  the  purpose  of  defrauding  his  creditors, 
there  is  this  other  provision.  If  the  court  shall  order  real  estate  to 
be  sold  to  pay  the  debts  of  the  deceased,  then  section  120  provides 
as  follows :  "If  the  administrator  shall  be  ordered  to  sell  any  lands  so 
fraudulently  conveyed  by  the  deceased,  he  may,  before  sale,  obtain 
possession  by  an  action  of  ejectment,  counting  as  upon  his  own 
seizin ;  or  may  file  a  bill  in  chancery,  to  avoid  the  fraudulent 
conveyance." 

Having  first  on  this  petition  got  an  order  of  the  court  to  sell 
real  estate,  he  may  then  as  the  next  step  either  commence  an  action 
in  ejectment  against  the  fraudulent  grantee,  or  he  may  file  a  bill  in 
chancery  to  set  aside  the  fraudulent  conveyance;  but  until  he  gets 
that  order  he  cannot  take  a  step  in  that  respect ;  nor  is  the  fraudu- 
lent grantee  in  the  petition  for  authority  to  sell  real  estate  a  party 
before  the  court  in  any  shape  or  form,  nor  has  he  anything  what- 
ever to  do  with  it — no  day  in  court  there.  The  simple  question  on 
that  petition  is,  as  provided  in  section  128,  where  the  administrator 
is  the  plaintiff  and  the  heirs  of  the  deceased  are  defendants,  is  it 
necessary  to  sell  real  estate  to  pay  the  debts  of  the  deceased  ? 

Now,  if  the  court  grant  authority  to  sell  real  estate,  then,  if  the 
claim  is  that  there  it  real  estate  that  has  been  fraudulently  sold,  the 
administrator  may  then  commence  his  suit  against  the  fraudulent 
grantee  in  ejectment,  counting  upon  the  seizin  in  himself,  or  he  may 
file  his  bill  in  equity  to  set  aside  the  fraudulent  conveyance,  and  not 
till  then.     Such  is  the  law. 

Now,  who  has  been  properly  in  court,  and  who  alone  ?  There 
is  no  petition  to  sell  an  interest  in  real  estate.  If  there  were,  there 
is  another  provision  of  the  statute  that  provides  who  shall  be  made 
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parties  where  the  administrator  desires  to  sell  an  interest  in  real 
estate.  He  shall  not  only  make  the  heirs,  but  he  shall  also  make 
the  persons  parties  holding  the  legal  title,  and  also  other  persons 
parties  to  whom  any  payments  upon  the  real  estate  may  become 
due.  Then  it  *is  necessary  to  sell  an  interest  in  real  estate —  J4ft 
the  court  shall  order  it  to  be  done.  It  further  provides  how  it 
shall  be  done.  But  there  is  no  claim  in  this  petition  of  an  interest 
the  parties  desire  to  sell.  So  it  is  simply  a  petition  to  sell  lands  be- 
cause the  personal  property  is  not  sufficient. 

Now,  who  have  been  properly  and  legally  before  the  court  ? 
The  administrator  filing  the  petition  on  the  one  side  and  the  heirs 
of  the  deceased  on  the  other,  and  they  alone.  What  has  been  prop- 
erly submitted  for  the  court  to  consider,  they  being  all  properly  be- 
fore the  court,  and  nobody  else  properly  before  the  court  ?  Solely 
this  :  Is  it  necessary  to  sell  the  real  estate  of  the  deceased  to  pay 
his  debts?  The  court  having  heard  the  administrator  on  the  one 
side  and  heard  the  heirs  on  the  other,  refused  to  grant  such  an  order, 
and  there  the  case  stands. 

From  that  refusal  of  the  court  to  grant  authority  to  sell  real 
estate,  an  appeal  is  sought  to  be  taken  to  this  court.  Can  an  appeal 
be  taken  from  the  court  of  common  pleas  in  such  a  proceeding? 
This  is  a  special  statutory  proceeding  so  far  as  the  administrator  is 
concerned.  It  is  neither  a  suit  at  law  nor  a  suit  in  equity ;  it  is  not 
#  a  civil  actiou  ;  it  is  a  statutory  proceeding.  The  statute  provides 
that  the  administrator  may  file  his  petition  for  order  to  sell  real 
estate  either  in  the  court  of  common  pleas  or  in  the  probate  court. 
The  probate  court  has  full  jurisdiction.  The  court  of  common  pleas 
in  that  matter  has  no  more  extended  jurisdiction  than  the  probate 
court.  It  was  filed  by  election  of  the  administrator  in  the  court  of 
common  pleas.  The  court  of  common  pleas  have  refused  to  give 
the  order,  and  the  plaintiff's  appeal  is  here,  or  sought  to  be.  The 
decision  in  the  15th  Ohio  State  is  plain  that  in  case  of  a  special 
statutory  proceeding  there  is  no  appeal  from  an  order  .of  the  court; 
that  it  is  neither  a  suit  at  law  nor  a  suit  in  equity,  and  not  a  civil 
action.  Then,  so  far  as  the  administrator  is  concerned,  there  is  no 
appeal  to  this  court. 

But  there  is  another  party,  and  who  is  he  ?  Let  us  read  the 
opening  of  the  petition.  "The  said  Iral  Webster,  suing  as  admin- 
istrator as  aforesaid,  and  the  said  Edward  H.  Van  Husen,  suing  as  a 
creditor  of  said  David  Morrison  in  his  own  behalf  and  in  behalf  like- 
wise of  all  other  creditors  of  said  David  Morrison  who  see  fit  to  join 
in  this  suit  and  contribute  to  the  expenses  thereof,  state  to  the  court 
as  follows :  That  the  said  Webster  was  duly  appointed  by  the  pro- 
bate court  within  and  for  Lorain  county,  administrator  of  the  estate 
of  David  Morrison,  who  died  in  Oberlin  in  said  county  the  1st  of 
May,  1868,  and  on  the  7th  day  of  said  May  the  said  Webster  duly 
qualified  himself  to  act  as  such,  and  entered  upon  the  performance 
of  his  duties  as  such  administrator  immediately  thereafter;  that 
debts  and  claims  have  been  presented  to  him  for  allowance  to  the 
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amount  of  several  thousand  dollars,  and  the  year's  support  to  the 
widow  allowed  by  the  court  is  a  thousand  dollars,  and  the  costs  of 
administration  will  be  several  hundred  dollars,  and  the  personal 
property  belonging  to  said  estate  will  not  exceed  three  hundred 
dollars." 

The  question  here  is  whether  the  joining  of  a  creditor  with  the 
administrator  takes  this  whole  thing  out  of  the  statute  and  some- 
how transforms  it  or  transmogrifies  it  into  a  suit  in  equity,  in  which 
the  administrator  is  a  party  as  well  as  Van  Husen.  It  will  be  borne 
in  mind  that  the  administrator  may  file  his  petition  either  in  the 
probate  court  or  the  court  of  common  pleas,  as  he  elects.  The  one 
has  the  same  jurisdiction  as  the  other.  Suppose  this  petition  had 
been  filed  by  the  administrator  in  the  probate  court  of  Lorain  county. 
What  could  that  court  have  said?  "We  have  read  the  petition. 
We  see  here  the  administrator  is  the  party  plaintiff.  We  see  that 
the  heirs  of  the  deceased  are  made  parties  defendant.  So  far  so 
good.  You  ask  for  the  sale  of  the  real  estate  because  there  is  not 
sufficient  personal  property  to  pay  the  debts  of  the  deceased.  So 
far  so  good.  But  you  have  got  a  party  here  joined  with  you  that 
we  know  nothing  about.  He  represents  himself  as  a  creditor  of  the 
estate.  Well,  he  has  filed  his  claim  with  you,  and  you  have  allowed 
it,  and  you  file  his  petition  as  a  representative  of  the  creditors,  and 
to  raise  money  to  pay  off  this  other  creditor  who  is  now  suing 
with  you  and  all  other  creditors ;  he  is  acting  in  your  behalf,  and  at 
the  same  time  he  is  undertaking  to  act  for  himself.  Now,  you  ask 
in  your  petition  for  authority  to  sell  real  estate.  So  far  so  good. 
That  is  just  what  you  can  do  under  the  statute.  And  you  with  him 
further  ask  the  court  to  set  aside  fraudulent  conveyances,  and  all 
that,  making  a  sort  of  bill  in  chancery."  The  probate  court  would 
say,  "So  far  as  that  is  concerned,  we  have  no  authority.  We  have 
no  jurisdiction  to  sit  as  a  court  of  chancery  in  any  shape  or  form. 
We  can  simply  sit  as  the  statute  provides.  You  can  come  in  with 
your  petition,  and  the  statute  provides  that  the  administrator  shall 
file  the  petitio'n  himself;  no  provision  for  the  creditors  to  join  with 
him  ;  and  the  very  creditor  who  joins  and  attempts  to  sue  in  his 
own  behalf  has  filed  his  claim  with  you  and  you  have  allowed  it, 
and  you  are  bringing  this  suit  in  his  behalf.  We  cannot  recognize 
him ;  know  nothing  about  him.  You  ask  for  the  setting  aside  of 
conveyances  of  real  estate  as  fraudulent.  We  have  no  jurisdiction 
in  that  matter.  All  we  can  do  is  to  hear  you  upon  the  single  ques- 
tion, Is  it  necessary  to  sell  real  estate  ?  If  you  show  it  to  us  to  be 
so,  we  will  make  the  order.  That  is  as  far  as  we  can  go.  If  you 
do  not,  we  will  refuse  it." 

Then  has  Van  Husen,  a  creditor,  who  filed  his  claim  with  the 
administrator,  by  whom  it  has  been  allowed,  and  the  administrator 
who  has  filed  this  petition  for  an  order  to  sell  real  estate  to  pay  off 
this  and  all  other  creditors,  a  right  to  join  in  an  attempt  to  have 
these  conveyances  set  aside  and  the  real  estate  sold  either  for  his 
own  benefit  or  the  benefit  of  all  the  creditors  ?     The  probate  court 
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would  have  no  jurisdiction  in  such  a  proceeding  and\vould  not  do 
anything  with  it.  The  court  of  common  pleas  has  no  further  juris- 
diction in  this  matter  than  might  be  exercised  by  the  probate  court. 
Our  courts,  following  the  decision  in  the  1st  Ohio  State,  do  not  favor 
the  inference  of  a  creditor  with  the  estate  of  the  deceased  in  any 
shape  or  form.  The  administrator,  the  court  say,  is  the  party  to 
whom  all  assets,  real  or  personal,  belong  for  the  payment  of  the 
debts  of  the  estate,  and  that  they  will  not  favor  the  intervention  by 
a  creditor  except  so  far  as  to  get  the  real  estate  into  the  hands  of 
the  administrator,  who  alone  is  to  dispose  of  it.  They  also  say  in 
that  decision  that  if  a  creditor  should  file  a  petition  in  his  own  be- 
half and  in  any  way  get  a  conveyance  set  aside  and  recover  upon  it, 
he  cannot  hold  a  dollar  of  it ;  he  must  pay  it  all  over  to  the  admin- 
istrator for  the  general  benefit  of  the  estate ;  and  that  no  vigilance 
of  a  creditor  will  avail  him  in  that  regard  as  to  getting  his  debt  paid 
in  preference  or  in  a  larger  proportionate  amount  than  the  other 
creditors  of  the  deceased. 

Cases  have  been  referred  to  of  this  kind  :  Where  an  adminis- 
trator has  been  in  collusion  with  the  heirs  and  has  refused  to 
take  any  proceedings,  the  court  recognizes  such  conduct  as  fraud- 
ulent, and  in  a  case  of  that  kind  a  creditor  may  file  a  petition  to 
compel  him  to  do  his  duty,  or  may  do  the  *same  thing  that  the  .-. 
administrator  ought  to  do. 

But  in  this  case  the  administrator  files  a  petition — is  doing  his 
duty  in  every  respect.  The  debts  against  the  estate  are  apparently 
in  excess  of  the  personal  assets.  He  has  filed  his  petition  in  the  court 
of  common  pleas  and  asked  for  leave  to  sell  real  estate,  making  the 
heirs  defendants — done  his  full  duty  throughout — and  the  court 
have  refused  his  application. 

There  is  no  pretense  of  a  reason  why  a  creditor  should  seek  to 
intervene  in  this  case,  separate  from  the  administrator  or  conjointly 
with  him.  The  statute  provides  that  the  ad?ninistraior  shall  file  his 
petition — not  the  administrator  and  a  creditor,  or  the  creditors.  The 
administrator  shall  be  the  plaintiff  in  the  suit,  and .  the  assets 
recovered  in  behalf  of  the  creditors.  If,  then,  a  creditor  should  also 
commence  a  suit,  there  would  be  this  state  of  things:  An  adminis- 
trator set  to  work  by  the  creditors  to  recover  assets  to  pay  all  the 
debts  of  the  deceased,  and  a  creditor  seeking  to  recover  the  same 
thing  for  himself.  That  cannot  be  done.  Now,  we  are  clearly  of 
the  opinion,  so  far  as  Van  Husen  is  concerned,  that  he  has  wrong- 
fully interferred  in  this  case — that  he  is  not  a  proper  party,  and  that 
so  far  as  the  petition  refers  to  him,  further  than  simply  to  state  that 
he  is  a  creditor  with  others,  it  is  to  be  disregarded.  That  this  is 
simply  a  statutory  proceeding  by  the  administrator  in  the  court  of 
common  pleas,  and  might  have  been  in  the  probate  court,  making 
the  heirs  of  David  Morrison  parties,  and  properly  nobody  else  could 
be  made  a  party.  The  sole  question  to  be  determined  is,  ,1s  it  nec- 
essary to  sell  the  real  estate  of  the  deceased  to  pay  his  debts?  That 
was  the  only  question  in  the  court  below  to  be  passed  upon,  and,  as 
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we  have  said  before,  it  is  sought  to  appeal  from  the  decision  there 
made.  This  is  a  statutory  proceeding ;  not  a  suit  at  law ;  not  a  suit 
in  equity  ;  and  the  appeal  must  be  dismissed. 

R.  F.  Paine  and  Henry  McKinney,  for  plaintiffs, 

R.  P.  Ranney.  W.  W.  Andrews   and   Arnold   Green   for   de- 


fendants. 


146  *BILLS  AND  NOTES— EXCEPTIONS. 

[Cuyahoga  District  Court,  March  Term  1879.] 

James  Wright  v.  R.  N.  Dknham,  et  al. 

1.  Where  an  indorsement  was  made  at  or  before  the  execution  of  a  note,  or  in 

pursuant  to  an  agreement  to  become  responsible  from  such  time,  such  in- 
dorsex  is  presumably  a  co-maker,  and  can  be  sued  as  such,  with  the  priv- 
ileges of  a  surety,  and  parol  evidence  is  admissible  to  show  the  nature  of 
his  liability. 

2.  Where  excep* ions  are  taken  to  a  general  charge  given  by  a  court  to  the  jury* 

unless  the  party  excepting  points  out  specifically  the  part  of  the  charge 
excepted  to,  cr  the  grounds  of  his  exceptions,  a  reviewing  court  is  not 
bound  to  take  notice  of  such  exception. 

Rouse,  J. 

In  thfe  court  of  common  pleas  the  plaintiff  filed  his  petition, 
setting  forth  that  on  a  certain  day  the  defendants  made  and  execu- 
ted their  note  for  the  sum  of  $2,500,  payable  to  the  order  of  one  S. 
G.  Baldwin,  indorsed  by  Baldwin  to  himself,  who  was  the  owner 
and  holder  thereof;  that  the  note  was  past  due  and  no  part  of  the 
same  had  been  paid,  and  asked  for  a  judgment  thereon.  To  this 
petition  R.  N.  Denham  made  no  defense.  J.  L.  Denham,  one  of 
the  parties  charged  as  a  maker  of  the  note,  came  in  and  answered. 
He  admitted  indorsing  his  name  on  the  back  of  the  note,  but  said 
he  did  it  not  as  a  maker,  but  as  an  indorser — that  he  was  an  indor- 
ser,  and  an  indorser  only,  upon  the  note;  that  when  the  note  be- 
came due  no  demand  was  made  upon  him  for  payment,  and  no 
notice  given  him  of  nonpayment;  in  other  words,  that  the  note  was 
not  protested  for  nonpayment,  and  that  thereby  he  was  discharged 
so  far  as  the  note  was  concerned. 

The  issue  then  made  by  the  pleadings  is  this:  J.  L.  Denham 
was  charged  in  the  petition  as  a  maker  of  the  note;  the  answer  set 
up  a  denial  that  he  was  a  maker  and  alleged  that  he 
was  an  indorser  and  an  indorser  only,  and  was 
discharged  from  payment  because  no  protest  had  been  made  of  the 
note;  and  that  is  the  only  issue  in  the  case,  and  on  that  issue  a 
trial  was  had  before  a  jury,  who  brought  in  a  verdict  in  favor  of 
the  plaintiff,  on  which  verdict  judgment  was  rendered  by  the  court. 

The  errors  assigned  in  the  bill  of  exceptions  are:  1.  Error  in 
the  charge  of  the  court.  2.  Error  in  refusal  of  the  court  to  give 
charges  requested  by  the  defendant.     "To  which  refusal  to  charge 
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as  requested  by  said  defendant,  and  to  which  charge  as  given  by 
said  court  to  said  jury,  the  said  defendant  excepts."  Iu  the  first 
place  he  excepts  to  the  charge  of  the  court  as  a  whole.  Looking 
at  the  bill  of  exceptions  we  find  the  charge  was  in  writing;  that  it 
covers  some  &J  pages  of  legal  cap;  that  it  consists  of  numerous 
propositions.  Now,  it  is  well  settled  by  decisions  of  the  supreme 
court  in  the  25th  O.  S.,  30  and  32  O.  S.,  that  where  the  charge  con- 
sists of  several  propositions,  if  the  defendant  desires  to  except,  he 
must,  at  the  time  the  charge  is  delivered,  specify  what  propositions 
of  the  charge  he  excepts  to,  giving  the  court  a  chance  to  hear  his 
reasons,  and  if  the  court,  in  their  better  judgment,  find  they  have 
erred  as  to  those  propositions  in  the  charge  already  given,  they  may 
correct  them  upon  the  spot.  But  where  no  propositions  are  speci- 
fically pointed  out  as  excepted  to,  and  the  exception  is  general  to 
the  charge  as  a  whole,  the  supreme  court  have  decided  that  the 
district  court  or  the  superior  court  need  not  review  that  on  error. 
That  is  the  case  here.  The  charge  is  lengthy,  consisting  of  nu- 
merous propositions.  The  exception  is  simply  to  the  charge  as  a 
whole.  We  therefore  lay  that  charge  and  the  exceptions  here 
wholly  aside  for  that  reason. 

The  next  exception  is  to  the  refusal  to  charge  as  requested. 
We  find  that  ten  requests  were  handed  up  to  the  court  by  the  de- 
fendant and  requested  to  be  given  in  charge  to  the  jury.  Of  these 
ten  requests  the  first  five  were  given  and  the  last  five  were  refused 
to  be  given  by  the  court.  It  is  not  then  true  as  a  matter  of  fact 
that  the  court  refused  to  charge  as  requested  by  the  defendant. 
The  court  charged  in  part  as  requested,  and  refused  to  charge 
in  part  as  requested  by  defendant.  It  gave  five  of  the  requests  to 
the  jury  and  refused  to  give  five. 

But  suppose  this  refers  simply  to  what  the  court  did  refuse  to 
give  in  charge — the  last  five  requests.  The  exception  is  to  the  re- 
fusal of  the  court  to  give  the  whole  of  those  five  requests  to  the 
jury.  Now,  it  is  well  settled  by  a  decision  of  the  supreme  court 
that  unless  the  party  specifies  the  particular  requests  which  he  ex- 
cepts to  as  having  been  refused  by  the  court,  but  excepts  simply  to 
the  refusal  of  the  court  to  give  the  whole,  if  any  one  ol  the  re- 
quests is  unsound,  the  court  is  correct  in  refusing  to  give  the 
whole,  because  the  request  is  to  give  the  entire  request. 

Now,  were  the  whole  five  requests  sound  law?  The  first  of 
the  five  requests  is  as  follows:  "If  J.  L.  Denham  did  not  sign  said 
note  as  indorser  but  as  maker,  then  in  that  case,  his  name  being 
upon  the  back  of  the  note,  *the  presumption  is  that  he  was  . -- 
surety  and  not  principal  ujJon  said  note." 

Now,  what  was  the  issue  in  this  case?  The  issue  was,  is  this 
defendant  a  maker  or  an  indorser?  Now,  what  is  requested  to  be 
given  in  charge?  In  substance,  that  if  the  jury  find  the  answer  of 
the  defendant  is  not  true — that  he  was  not  an  indorser  but  a  maker 
as  charged  by  the  plaintiff — then  the  presumption  in  his  name 
being  upon  the  back  of  the  note,  that  he  signed  as  surety  and  not 
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as  principal.  Now,  no  such  issue  was  made  by  the  pleadings. 
The  request  is  that  if  he  is  found  to  be  a  maker,  the  presumption 
is  that  he  is  surety  and  not  principal.  That  would  simply  have 
misled  the  jury.  It  was  not  a  charge  material  to  the  issue.  The 
court  properly  refused  to  give  it. 

Now,  that  is  one  of  the  five  requests  that  the  court  refused  to 
give.  We  will  say  that  all  of  the  other  four  were  sound  law.  The 
request  is  to  give  the  whole  five.  One  was  not  proper  to  be  given. 
The  exception  is  to  the  refusal  of  the  court  to  give  the  whole  five. 
That  point  is  equally  well  settled  by  the  decisions  of  our  supreme 
court — that  where  several  requests  are  asked  to  be  given  to  .the 
jury,  one  of  which  is  unsound,  and  the  exception  is  to  the  refusal 
of  the  court  to  give  the  whole,  it  is  not  error  on  the  part  of  the 
court  to  refuse  to  give  the  whole.  That  we  find  to  be  the  case  here. 

We  find  then  that  there  was  no  error  on  the  part  of  the  court 
in  refusing  to  give  the  whole  five  of  these  charges,  and  that  the 
exception  is  not  well  taken. 

Judgment  of  the  common  pleas  affirmed. 

Jackson  &  Stewart  and  Herricks,  for  plaintiff  in  error;  Frank 
Kelley  and  R.  F.  Paine,  for  defendants. 


VENDOR  AND  PURCHASER. 

[Cuyahoga  District  Court,  March  Term,  1879.] 

fWicK  v.  Green. 

Where  a  purchaser  of  property  retains  part  of  the  purchase  money  to  provide 
against  a  supposed  lien  on  the  property,  without  having  in  any  way 
agreed  to  pay  it,  gives  the  incumbrance  no  claim  against  such  purchaser  to 
pay  it. 

Hale,  J. 

The  defendant  in  error,  who  was  the  plaintiff  below,  brought 
her  action  in  the  court  of  common  pleas  against  Henry  Wick,  the 
plaintiff  in  error,  to  recover  a  specified  sum  which  she  alleged 
Wick  had  assumed  and  agreed  to  pay  to  her  as  a  part  of  the  con- 
sideration or  purchase  price  of  certain  premises  purchased  by  Wick 
of  one  Wallace.  This  alleged  agreement  was  not  contained  in  the 
conveyance  itself,  and  on  the  trial  in  the  court  below  it  was  sought 
to  be  established  by  parol.  It  was  claimed  in  argument  that  Wick 
could  only  be  liable  by  virtue  of  an  express  promise  made  at  the 
time  of  the  conveyance,  and  that  an>  parol  promise  by  him  to  pay 
the  debt  would  be  within  the  statute  of  frauds  and  therefore  void. 
This  claim,  we  think,  will  bear  investigation,  and  to  decide  it  with 
any  degree  of  confidence  that  we  are  right  would  require  more 
time  for  investigation  than  we  have  been  permitted  to  devote  to  it. 


TSee  1  Cleveland  250,  for  common  pleas  decision.    (Page  301  this  vol.) 
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But  we  have  looked  through  the  whole  case,  and  we  are  unable  to 
see  how  we  can  sustain  this  verdict  under  the  charge  of  the  court, 
having  investigated  very  fully,  in  another  case,  the  principles  of 
law  upon  which  the  liability  in  a  case  of  this  kind  is  founded. 

Now  the  court,  after  making  a  statement  of  the  conveyance 
and  of  the  claims  of  the  respective  parties,  says,  i4You  have  a 
right  in  considering  this  question* ' — that  is  as  to  the  liability  of 
Wick-  -4tto  look  at  all  the  facts  and  circumstances  as  related  by  the 
witnesses.  You  need  not  stop  to  inquire  who  offers  the  testimony. 
It  is  your  duty  to  judge  of  the  facts,  and  I  will  say  to  you  in  brief 
that  if  ,you  come  to  the  conclusion — if  the  weight  of  the  testimony 
supports  the  conclusion  that  at  the  time  of  the  conveyance  of  the 
real  estate  by  F.  T.  Wallace  to  Henry  Wick  for  the  consideration 
of  $33,000,  any  portion  of  the  $33,000  was  retained— withheld  by 
Wick  from  Wallace,  to  secure  or  to  provide  against  any  supposed 
lien  that  this  plaintiff  may  have  had  at  the  time  of  this  convey- 
ance, and  it  was  talked  of,  understood,  and  assented  to  by  Wallace 
that  the  money  thus  retained  by  Wick  was  retained  to  secure  him 
against  any  supposed  lien  or  any  lien  in  fact  in  favor  of  this  plaintiff — 
if  the  testmony  satisfies  you  of  that  state  of  facts,  the  plaintiff  is  en- 
titled to  your  verdict.  This  excludes  the  idea  of  his  implied 
promise  or  agreement  to  pay,"  thus  leaving  it  simply  upon  the 
naked  fact  of  the  making  of  the  conveyance  and  retaining  of  the 
money  by  Wick  as  indemnity  against  the  lien  that  Mrs.  Green  was 
supposed  to  have.  We  have  read  this  charge  through  twice  from 
beginning  to  end  for  the  purpose  of  seeing  whether,  taking  it  alto- 
gether, it  could  be  sustained,  under  this  charge  if  Wick  kept  back 
in  that  arrangement  or  his  own  protection  a  certain  amount  of  that 
$33,000;  that  Mrs.  Green,  without  an}r  reference  to  an  implied  or 
express  promise,  might  recover.  We  feel  compelled  to  say  that  is 
not  the  law,  that  the  natural  result  of  that  charge  would  be  to  pre- 
judice the  jury,  and  give  them  a  wrong  basis  upon  which  to  found 
a  verdict.  We  think  upon  this  charge,  without  passing  upon  all 
the  questions  that  have  been  argued  by  counsel,  that  the  case  must 
be  reversed  and  they  may  take  their  chances  on  the  main  question 
that  was  argued,  which,  to  say  the  least,  must  be  considered  a 
doubtful  one. 

S.  Burke,  for  plaintiff  in  error;  E.  J.  Estep,  for  defendant  in 
error. 


431 


154  OHIO  DECISIONS. 


Vol.  II.  Cuyahoga  District  Court 


154  *PLEADINGS. 

ICuyahoga  District  Court,  March  Term,  1879.] 
BRAINARD  V.   RlTTBERGKR. 

1.  It  is  proper,  and  the  better  practice,  in  pleading  on  several  causes  of  action, 

to  add  at  the  end  of  all  a  general  prayer  of  judgment  on  all,  instead  of 
appending  a  prayer  to  each  cause  of  action. 

2.  It  is  poor  pleading  for  plaintiff  in  an  action  to  enforce  the  collection  of 

certain  notes  and  to  foreclose  a  mortgage  securing  the  same,  to  aver  that 
there  is  due  and  owing  him  from  defendant  a  certain  amount  of  money 
on  said  notes,  as  such  an  allegation  amounts  to  a  mere  legal  conclusion. 

Hale,  J. 

The  defendant  in  error  filed  a  petition  in  the  court  of  common 
pleas  to  enforce  the  collection  of  four  promissory  notes  and  fore- 
close a  mortgage  given  to  secure  the  same.  The  petition  contained 
five  causes  of  action,  four  of  which  were  founded  upon  the  notes 
and  the  fifth  upon  the  mortgage.  The  first  four  causes  of  action 
describe  the  notes,  but  neither  contains  a  prayer  for  judgment.  To 
these  a  demurrer  was  interposed  on  the  ground  that  they  do  not 
state  facts  enough  to  constitute  causes  of  action.  The  demurrer 
was  overruled  by  the  court  below,  and  that  ruling,  it  is  alleged, 
was  erroneous.  It  is  claimed  that  there  should  have  been  a  prayer 
for  judgment  at  the  close  of  each  cause  of  action.  At  the  close  of 
the  cause  of  action  on  the  mortgage  there  is  a  prayer  for  judgment 
specifying  the  exact  amount  due  upon  each  note  and  also  a  prayer 
for  a  decree  for  a  sale  of  the  premises.  The  question  presented  is 
whether  in  a  petition  setting  up  several  causes  of  action  there 
should  be  a  prayer  for  judgment  added  to  each  cause  of  action,  or 
whether  the  causes  of  action  are  demurrable  for  the  absence  of 
such  prayers.  Precisely  what  the  practice  has  been  I  am  not 
aware.  Every  fact  is  stated  in  each  of  those  causes  of  action  es- 
sential to  a  recovery.  Then  after  stating  all  the  causes  of  action 
the  relief  is  demanded.  If  that  practice  is  allowable  under  the 
code  I  think  it  is  the  better  practice,  and  I  see  no  reason  why  it  is 
not  allowable.  Several  causes  of  action  may  be  joined  in  the  same 
petition.  We  are  not  disposed  to  disturb  the  judgment  on  that  ground. 

The  fifth  cause  of  action  presents  a  question  of  more  difficulty. 
The  other  causes  of  action  are  upon  the  notes,  and  a  copy  of  the 
notes  is  attached  to  the  petition.  The  causes  of  action  allege  the 
giving  of  the  notes  and  the  amounts  due  upon  the  notes.  The 
fifth  cause  cf  acticn  starts  off  in  this  way:  "The  plaintiff  further 
says  that  his  fifth  cause  of  action  against  G.  H.  and  A.  W.  Brain- 
ard" — then  there  is  this  language — "for  the  purpose  of  securing 
the  payment  of  said  above  mentioned  and  described  notes  said  G. 
H.  Brainard" —  Then  further  on:  * 'The  plaintiff  further  says 
that  said  above  mentioned  and  described  notes  and  said  mortgage 
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securing  the  same  were  given  by  said  G.  H.  and  A.  W.  Brainard 
as  aforesaid  for  the  balance  of  the  purchase  money  due  the  plaintiff 
fcr  said  described  real  estate."  I  cnly  read  enough  of  this  excep- 
tion to  show  the  point  made.  The  first  cbjecticn  to  this  cause  of 
acticn  is  that  the  nctes  referred  to  in  it  are  not  fully  described; 
that  the  words  "above  mentioned  and  described  notes''  is  not  suf- 
ficient. The  claim  is  made  that  if  the  pleader  had  said,  "the  notes 
above  described  and  the  allegations  relating  thereto  are  hereby 
adopted  and  made  a  part  of  this,'1  it  certainly  would  have  been 
sufficient. 

We  are  not  disposed  to  disturb  the  judgment  upon  that 
ground.  A  copy  of  these  notes  is  attached  to  the  petition.  They 
are  fully  described.  It  is  impossible  to  treat  these  as  separate 
papers.  The  copies  are  attached  and  referred  to  as  "the  above 
mentioned  and  described  notes.' '  We  are  inclined  as  against  this 
demurrer  to  hold  this  petition  good. 

There  is  another  serious  question :  Having  set  out  the  mort- 
gage and  the  record  of  the  mortgage,  etc.,  the  breach  is  alleged  in 
this  way : — not  saying  that  the  condition  of  the  mortgage  has  be- 
come broken  and  the  *amount  unpaid — "the  plaintiff  says  that  |5_ 
there  is  now  due  and  owing  him  from  said  defendants  G.  H. 
Brainard  and  A.  W.  Brainard  on  the  first  of  said  notes,"  and  so  on 
with  the  other  notes — alleging  as  it  is  said,  a  legal  conclusion.  It 
is  said  that  that  amounts  to  nothing  and  must  be  treated  as  nothing 
against  this  demurrer.  We  are  disposed,  on  the  whole,  as  against 
a  demurrer,  to  hold  this  cause  of  action  also  good,  but  we  would 
advise  the  attorneys  not  to  repeat  the  experiment — if  they  have 
another  petition  to  draw,  to  draw  it  in  a  different  shape. 

We  will  affirm  the  judgment. 

Tyler  &  Denison,  for  plaintiff  in  error;  Stone  &  Hessen- 
mueller,  for  defendants  in  error. 


HUSBAND  AND  WIFE. 

[Cuyahoga  District  Court,  March  Term,  1879.] 

fN.  C.  Brewer  v.  Martin  Maurer. 

Where  a  married  woman  buys  certain  real  estate,  assuming  a  certain  mort- 
gage as  part  of  the  purch  ise  money,  she  becomes  liable  for  the  debt,  and 
therefore  her  grantees  purchasing  such  premises  and  assuming  the  mort- 
gage, are  bound  to  pay  it 

Hale,  J. 

This  action  in  the  court  below  was  brought  by  Martin  Maurer 
against  the  defendants  Brewer  and  Truscott.  The  petition  alleges 
this  state  of  facts:  That  on  the  27th  of  January,  1872,  one  George 
Braundel  was  the  owner  of  certain  premises  in  this  city.     On  the 

t  Reversed  38  O.  S.  543 ;   see  1  Cleveland  348,  for  common  pleas  decisions. 
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3d  of  May,  1875,  Braundel  conveyed  the  premises  to  Mary  Braun- 
del,  the  wife  of  a  brother.  But  before  the  conveyance  to  Mary 
Braundel,  George  Braundel  had  executed  a  mortgage  upon  the 
premises  to  secure  the  payment  of  some  $16,000,  and  at  the  time  of 
the  conveyance  to  Mary  Braundel,  there  was  a  balance  due  upon 
that  mortgage.  In  the  conveyance  to  her,  there  occurs  this  clause, 
4 'that  the  said  grantee  assumes  a  certain  mortgage  given  by  gran- 
tor to  Martin  Maurer  January  27,  1872,  and  interest  thereon  as  a 
part  of  the  purchase  money." 

On  the  18th  of  October,  1875,  Mary  Braundel,  her  husband, 
John  Braundel,  joining  with  her,  conveyed  these  premises  to  L.  B. 
French,  and  in  that  conveyance  there  is  contained  this  clause: 
"The  above  is  made  subject  to  a  certain  mortgage  for  $1,500,  made 
by  George  Braundel  to  M.  Maurer,  and  which  the  sard  grantee 
hereby  assumes  and  covenants  to  pay."  On  the  24th  day  of 
December,  1875,  French  conveyed  to  these  defendants,  Brewer  and 
Truscott,  and  that  conveyance  contained  the  same  conveyance  on 
the  part  of  Brewer  and  Truscott  that  is  contained  in  the  deed  of 
Mrs.  Braundel  to  French.  The  mortgaged  premises  were  sold  and 
failed  to  pay  the  mortgage,  as  I  understand  it  from  this  petition, 
and  this  action  is  brought  s»  gainst  Brewer  and  Truscott,  the  last 
grantees,  to  recover  the  balance  due  on  the  notes  secured  by  that 
mortgage,  not  paid  by  the  sale  of  the  premises.  The  question  is 
whether  the  action  in  this  shape  can  be  maintained.  Brewer  and 
Truscott  file  two  or  three  separate  answers;  but  they  rely  upon 
their  first  answer.  That  answer  raises  this  question,  and  it  is  said 
by  the  counsel  for  the  plaintiff  in  error  that  the  judgment  may  be 
arhrmed  or  reversed  as  we  find  upon  that  question.  The  premises 
were  conveyed  by  George  Braundel  to  Mary  Braundel,  a  married 
woman,  with  an  agreement  on  her  part  to  assume  to  pay  this  mort- 
gage. She  passed  it  along  to  French,  and  French  to  the^e  defend- 
ants. It  is  admitted  that  if  George  Braundel  had  conveyed  directly 
to  the  defendants  Brewer  and  Truscott  with  the  agreement  that 
Brewer  and  Truscott  should  pay  the  mortgage,  that  agreement 
could  be  enforced  in  the  present  shape;  but  it  is  said  the  agreement 
between  George  Braundel  and  Mary  Braundel,  she  being  a  married 
woman  at  the  time  of  the  conveyance,  imposed  no  liability  either 
in  law  or  equity  upon  her,  and  she,  therefore,  not  being  liable,  her 
grantee  is  not  liable.  Now,  the  decisions  in  New  York,  in  the 
10th  of  Paige,  recognize  the  doctrine  that  an  agreement  on  the  part 
of  a  debtor  with  a  third  person  to  pay  his  debts,  may  be  enforced 
by  the  creditor.  They  lay  down  that  proposition,  and  they  say 
where  the  contracting  party  is  not  personally  liable  for  a  debt,  he 
cannot  contract  with  a  third  party  and  make  a  valid  contract  with 
that  third  party  to  pay  his  debt.  That  case  was  reviewed  in  sev- 
eral New  York  cases,  and  lastly  in  the  69th  of  N.  Y.,  all  the  case 
adhering  to  the  doctrine  that  as  a  pre-requisite  to  the  fixing  of  the 
liability  of  the  grantee  to  pay  the  debt  of  the  grantor,  the  grantor 
must  have  been  liable,  to  pay  the  debt. 
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These  cases,  so  far  as  we  have  been  able  to  examine  them,  do 
not  meet  precisely  the  question  in  this  case  as  to  the  non-liability 
growing  out  of  incapacity,  as  in  the  case  of  a  married  woman. 
But  while  in  New  YorK  they  hold  to  this  doctrine  clearly,  as  first 
considered  in  the  10th  of  Paige,  down  to  the  69th  New  York  Re- 
ports, in  a  very  recent  case  decided  in  that  state,  it  was  sought  to 
extend ,  this  doctrine  so  as  to  hold  that  because  the  grantee  was  a 
married  woman,  and,  therefore,  by  reason  of  her  disability  not  lia- 
ble for  the  debt,  that  her  grantee  was  not  liable  to  her  creditors. 
But  under  the  legislation  of  that  state,  a  married  woman,  in  accept- 
ing a  conveyance  of  real  estate  with  an  agreement  upon  her  part 
to  pay  the  incumbrance  or  debt  of  the  grantor,  would  be  liable, 
and  hence  her   grantee    would  be  liable   upon    similar   contracts. 

I  concede  that  the  statute  of  New  York  is  somewhat  broader 
than  our  own,  but  the  principle  upon  which  they  put  that  claim  is 
simpljr  this:  that  under  the  statute  of  New  York,  she  is  author- 
ized to  purchase  and  hold  as  a  separate  property  real  estate,  and  as 
an  incident  of  her  power  to  purchase,  she  may  contract  a  debt  for 
the  same. 

Now,  so  far  as  I  am  aware,  our  supreme  court  have  not  de- 
cided this  precise  question  that  I  am  now  discussing — the  exact  lia- 
bility that  a  married  woman  incurs  by  the  purchase  of  real  estate, 
which,  when  the  conveyance  is  made,  becomes  her  separate  real 
property  under  her  sole  contract. 

Our  statute  provides  in  relation  to  married  women,  by  its  sec- 
ond section,  that  "any  personal  property,  including  rights  in 
action,  belonging  to  any  woman  at  her  marriage,  or  which  may 
have  come  to  her  during  coverture  by  gift,  bequest  or  inheritance, 
or  by  purchase,  with  her  separate  money  or  means,  or  be  due  as 
the  wages  of  her  separate  labor,  etc.,  shall  remain  her  separate 
property  and  under  her  sole  control. " 

By  the  first  section  as  amended,  "any  estate  or  interest,  real  or 
equitable,  in  any  property  belonging  to  any  woman  at  her  marriage 
or  which  may  have  come  to  her  during  coverture,  by  conveyance, 
gift,  devise  or  inheritance,  or  by  purchase  with  her  separate  means 
or  money,  shall,  together  with  all  rents  and  issues  thereof,  be  and 
remain  her  separate  property  and  under  her  control." 

Now  in  this  recent  case  in  New  York  the  same  position  was 
taken.  It  was  insisted  in  that  case  that  she  could  not  bind  herself 
by  a  contract  for  the  purchase  of  land,  if  she  has  no  antecedent 
estate  to  be  benefited,  or  if  the  purchase  is  not  made  for  the  pur- 
poses of  trade  and  business.  Now,  the  court  in  commenting  upon 
their  statute  say,  that  the  intention  of  the  legislature  was  to  confer 
upon  married  women  a  general  capacity  to  enter  into  an  executory 
contract  to  pay  for  property  purchased  by  her;  that  that  *is  j-g 
indicated  by  the  7th  and  8th  sections  of  the  act  of  1860,  as 
amended  by  the  act  of  1862,  by  inserting  the  word  purchase  in  the 
first  clause  of  the  section. 

In  our  statute  there  is  an  absolute  authority  to  purchase  with 
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her  separate  means,  and  under  our  code,  in  all  cases  relating  to  her 
separate  property,  she  may  sue  and  be  sue  d  and  bring  an  action  in 
her  own  name.  Now,  what  is  the  inference  that  they  draw  from 
these  amendments?  That  the  legislature  had  in  view  the  acquisi- 
tion by  a  married  woman  of  the  title  to  property  by  purchase;  and 
by  implication  from  the  provisions  exempting  the  husband  from 
such  liabilities  for  the  wife's  contracts  and  bargains  in  respect  to 
propert}'  purchased  by  her,  she  may  bind  herself  by  a  contract  to 
pay  the  consideration  price  of  land  conveyed  to  her. 

Now  while  we  tread  upon  new  ground  here,  with  very  many 
doubts,  we  are  disposed  to  hold  that  under  the  legislation  of  our 
state  as  it  now  exists,  it  cannot  be  said  that  a  married  woman  who 
purchases  land  and  causes  it  to  be  conveyed  to  her,  which  becomes 
her  sole,  separate  property,  incurs  no  liability  by  such  purchase, 
and  in  so  holding,  we  dispose  of  the  case,  and  we  are  disposed  to 
hold  that  she  incurs  such  a  liability  in  the  purchase  of  land,  that 
in  the  assuming  of  the  mortgage,  or  by  agreeing  to  pay  his  cred- 
itor, she  assumed  a  liability.  She  could  assume  a  liability  directly 
to  her  grantor  for  the  purchase  price  of  the  land  thus  conveyed  to 
her.  That  being  so,  a  contract  could  be  made  by  her  with  her 
grantee  whereby  her  grantee  should  become  liable  to  pay  the  debt 
that  she  was  bound  to  pay.  This  is  the  only  question  in  the  case 
and  the  same  ruling  was  made  below.  We  are  disposed  to  hold 
that  this  contract  was  a  valid  contract  upon  which  the  holder  of 
this  mortgage  has  a  right  of  action  against  the  party  who  assumed 
and  agreed  to  pay  the  mortgage. 

The  judgment  below  will  be  affirmed. 

E.  Sowers,  for  plaintiff  in  error.  C.  F.  Morgan,  for  defendant  in 
error. 

Note— The  decision  in  the  above  case,  made  in  the  court  of 
common  pleas,  will  be  found  on  page  348  in  volume  I  of  the  Law 
Reporter. 


162  *AGENCY. 

[Cuyahoga  District  Court,  March  Term,  187&] 

M.  E.  Beckwith  &  Sons  v..W.  R.  Rkid. 

Where  plaintiff,  being  the  owner  of  goods,  furnishes  a  person  with  samples 
and  price  lists,  who  is  sent  out  to  sell,  and  is  afterwards  furnished  with 
goods  to  fill  his  orders  obtained  from  defendant.  Held>  that  the  defend- 
ant may  assume  that  the  agent  was  authorized  to  collect,  and  such  defend, 
ant  is  not  liable  if  the  agent  absconds  with  the  money  so  collected. 

TlBBALS,  J. 

The  plaintiff  in  the  suit  below  filed  a  petition  on  an  account 
for  goods  sold  and  delivered  by  him  to  the  defendant  consisting  of 
certain  frames  and  material  of  that  character  described  in  the  peti- 
tion.    The  defendant's  answer  setting  up  the  defense  nil  debet  and 
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the  case  was  submitted  to  the  court  by  consent  of  the  parties  and  a 
judgment  rendered  in  favor  of  the  plaintiff  for  the  sum  of  $6.64. 
It  would  seem  thus  that  this  litigation  is  not  carried  on  because  a 
loss  of  the  amount  involved  would  be  oppressive  to  or  distress 
either  of  these  parties,  but,  I  suppose,  to  settle  an  important  prin- 
ciple. The  case  certainly  must  be  classed  among  the  exceptional 
cases — a  very  peculiar  case  indeed.  It  has  been  very  thoroughly 
presented  on  both  sides,  and  while  I  cannot  say  that  in  the  conclu- 
sion we  have  reached  we  are  entirely  free  from  doubt,  yet  we  are 
reasonbly  satisfied  of  its  correctness.  We  concur  in  it  entirely, 
having  submitted  the  matter  to  our  associate  (Judge  Watson)  who 
is  not  now  present  with  us.  It  is  one  of  those  cases  where  both 
plaintiff  and  defendant  have  been  wronged  by  the  intervention  of 
a  swindler,  and  one  or  the  other,  being  innocent  parties,  must  bear 
this  burden.  The  question  is,  which  of  the  parties  shall  stand  the 
loss? 

The  case  is  substantially  this:  It  appears  that  a  blind  boy  by 
the  name  of  Wicks — I  will  not  undertake  to  recite  all  the  evi- 
dence, but  sufficient  of  it  so  that  the  case  may  be  understood — ap- 
plied to  Reid  for  an  agency  to  sell  his  goods,  picture  frames,  etc., 
on  commission.  Reid  refused  to  permit  him  to  have  the  agency  to 
sell  goods  for  him  on  commission,  but  said  to  him  that  he  would 
fill  any  orders  he  might  obtain  from  other  parties;  that  he  would 
not  pay  him  anything  for  his  services;  that  he  must  get  his  pay 
from  the  parties  of  whom  he  obtained  his  orders.  The  boy  as- 
sented to  that  arrangement  with  Reid.  With  that  understanding 
Reid  delivered  to  him  his  price  list  and  samples  of  goods,  and  thus 
the  boy  went  into  business.  He  applied  to  Beckwith  &  Sons  to 
make  a  sale  of  goods  by  sample;  Beckwith  &  Sons  informed  him 
they  were  not  dealing  with  Reid,  that  they  were  dealing:  with  an- 
other firm,  and  inquired  of  him  why  he  did  not  sell  for  that  firm. 
Wick  replied  that  he  could  not  get  compensation  of  them;  that  he 
could  from  Reid,  and  for  that  reason  he  was  selling  Reid\s  goods. 
Beckwith  &  Sons  said  to  him  that  they  did  not  desire  any  account 
with  Reid:  that  he  had  applied  to  them  before  for  that  purpose; 
but  they  would  buy  goods  from  him  (Wick)  and  pay  him  for  them 
upon  delivery,  and  that  he  must  get  his  compenation  out  of  Reid. 
To  that  proposition  Wick  assented.  Thus  we  see  the  position  of  both 
these  parties — both  of  them  perfectly  innocent  except  that  each 
knew  that  vvick  was  dealing  with  the  other.  Reid  knew,  or  it  was 
reported  to  him,  as  subsequent  events  show,  that  he  was  dealing 
and  selling  goods  to  Beckwith  &  Sons,  and  Beckwith  &  Sons  knew 
that  they  were  purchasing  goods  of  him  that  he  had  got  of  Reid. 
First,  Beckwith  &  Sons,  upon  one  of  their  cards,  made  out  an  or- 
der for  a  bill  of  goods,  amounting  to  some  $14,  not  signing  their 
names  to  it,  and  not  addressing  it  at  all  to  Reid, — merely  upon  the 
back  of  their  card  making  a  list  of  goods  that  they  desired.  Wick 
took  the  order  to  Reid.  Reid  filled  it,  with  the  exception  of  one  or 
two  articles  that  he  did  not  have  in  stock,  so  informing  Wick,  and 
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Wick  informing  Beckwith  &  Sons,  of  that  fact,  and  asking  if  a  de- 
lay of  a  day  or  two  would  be  objectionable,  and  was  informed  that 
it  was  not,  and  subsequently  Reid  himself  made  the  same  inquiry 
of  Beckwith  &  Sons  and  received  the  same  answer.  Shortly  after 
all  the  goods  were  received  and  the  bill  was  brought  around  by  the 
clerk  of  Reid  to  Beckwith  &  Sons,  who  paid  the  clerk,  and  after- 
wards told  Wick  that  Reid  had  sent  around  the  "bill  and  they  had 
paid  it  to  the  clerk.  Wick  informed  them  that  that  was  all  right 
l63  and  that  he  w?ould  get  his  commission  *from  Reid.  Thus  we 
have  the  parties  dealing  with  full  knowledge  of  each  other 
through  Wick,  but  in  total  ignorance  as  to  the  true  relations  that 
Wick  sustained  to  each  party.  The  transaction  ended.  Shortly 
after  Wick  came  again  to  Beckwith  &  Sons  to  solicit  the  purchase 
of  another  bill  of  goods,  and  they  made  out  in  like  manner  upon 
a  card,  a  list  of  the  items  they  desired,  having  Reid's  price  list, 
which  was  complete,  and  they  knew  precisely  the  price  to  be  paid. 
They  ga/e  the  list  to  Wick  and  Wick  took  it  to  Reid,  and  Reid 
filled  the  order  and  delivered  to  Wick  the  goods.  Wick  delivered 
the  goods  to  Beckwith  &  Sons  and  they  paid  him  in  full  for  them. 
Shortly  after  Reid  sent  around  his  bill  demanding  payment,  and 
was  for  the  first  time  informed  that  Wick  had  been  paid,  and  there- 
upon he  brought  this  suit,  and  the.  question  arises  as  to  which  of 
these  parties  shall  suffer  in  consequence  of  the  dishonesty  of  this 
boy.  That,  of  course,  necessitates  the  determination  of  the  ques- 
tion as  to  who  was  the  party  in  fault — who  was  instrumental  in 
bringing  about  this  fraud?  Was  it  Reid,  in  the  relation  that  he 
sustained  to  Wick  in  thus  sending  him  out  upon  the  community, 
or  did  he  act  in  good  faith  and  have  reason  to  believe  that  Beck- 
with &  Sons  understood  that  they  were  dealing  with  him  simply, 
and  that  they  had  no  right  to  pay  Wick?  There  cannot  be  any 
doubt  about  the  proposition  that  if  the  possession  of  goods  is 
wrongfully  or  fraudulently  obtained — tortiously  obtained  by  one 
party,  that  no  title  vests  in  that  party  to  the  goods  and  he  cannot 
convey  title  to  any  one  else.  On  the  other  hand,  the  exception  to 
that  is  where  one  party  has  held  out  a  person  as  his  agent,  and  has 
entrusted  him  with  the  possession  of  his  goods,  clothing  him-  with 
the  apparent  authority  to  sell  and  receive  the  pay.  Then  the  party 
paying  would  be  authorized  to  pay  the  person  thus  held  out  to  be 
the  agent. 

Now,  this  case  rests  upon  one  or  the  other  of  these  two  propo- 
sitions. They  are  well  settled.  We  have  been  cited  to  a  case  in 
the  72d  Penn.,  Barker  v.  Dinsmore,  which  it  is  claimed  is  decisive 
of  this  case.  One  branch  of  the  syllabus  in  that  case  is  this: 
"The  owner  cannot  be  divested  of  his  property  without  his  consent 
unless  he  has  placed  it  in  the  custody  of  another  and  given  him  an 
apparent  right  to  dispose  of  it." 

Now  it  is  upon  that  proposition  that  this  case  turns  and  is  to 
be  disposed  of.  That  case  in  Pennsylvania  is  quite  similar  in  its 
swindling  character  to  the  present  case,  but  was  very  much  more  dis- 
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astrous  in  its  consequences,  as  it  involved  something  over  $3,000. 
The  case  was  briefly  this:  It  seems  that  a  man  by  the  name  of 
John  Dinsmore  was  the  owner  of  nearly  8,000  pounds  of  wool,  and 
that  a  man  came  to  him  claiming  to  be  a  cousin  of  one  William 
Barker,  who  was  the  senior  member  of  the  firm  of  William  Barker 
Jr,  &  Co.,  who  were  wool  merchants  doing  business  at  Pittsburgh. 
He  represented  himself  in  that  capacity  and  asked  Dinsmore  if  he 
had  any  wool  to  sell,  and  was  informed  that  he  had.  Barker  then 
informed  him  that  he  was  a  cousin  of  the  Barker  referred  to,  and 
that  he  would  again  come  in  on  Monday  and  examine  the  wool,  and 
then  left  him — going  to  Barker  &  Co.  with  another  and  different 
representation  which  will  appear  shortly.  But  he  obtained  from 
Barker  &  Co.  their  wool  sacks  and  directed  them  to  be  shipped  to 
him  at  the  point  where  John  Dinsmore  lived  but  under  the  name  of 
Martin  Dinsmore — changing  the  first  name,  and,  of  course,  in  that 
way  he  obtained  possession  of  the  sacks  and  bought  the  wool. 
The  arrangement  between  him  and  John  Dinsmore  was  that  the 
wool  should  be  shipped  on  the  cars  in  the  name  of  John  Dinsmore, 
the  real  owner  of  the  wool,  and  consigned  to  the  firm  of  Wm.  Bar- 
ker Jr.  &  Co.,  Pittsburgh,  or  their  order.  That  is  a  material 
thing  to  take  into  account  in  this  connection.  The  shipment  was 
made  in  his  name  to  the  real  firm,  so  that  had  it  gone  there,  the 
real  firm  would  have  known  with  whom  they  were  dealing;  but  in- 
stead of  the  wool  reaching  the  real  firm,  this  man  went  to  the  de- 
pot, and  by  some  arrangement,  succeeded  in  getting  the  wool  into 
his  possession  from  the  railroad  officials  and  directed  them  to  de- 
liver it  to  the  firm,  so  that  he  appeared  to  the  firm 
as  he  had  originally,  as  to  them,  the  seller,  and 
drew  the  money  for  the  wool  and  left.  Now  Barker  Jr.  &  Co. 
claim  that  he  came  there  to  them  and  represented  himself  as  Dins- 
more, residing  where  the  real  Dinsmore  did,  and  as  having  that 
quantity  of  wool  to  sell,  showed  them  samples,  and  they  agreed  up- 
on the  price  in  case  it  corresponded  with  the  samples.  It  was  to 
be  delivered  to  them  at  a  certain  time;  he  repiesented  himself  as 
the  owner  of  the  wool,  so  that  he  sustained  two  relations,  both  in 
name  and  in  character  to  these  parties.  Then  the  question  came 
up   of  course,  which  of  these  parties  should  suffer. 

Now,  to  show  the  materiality  of  some  of  these  propositions 
necessary  to  be  considered,  I  desire  to  read  briefly  a  portion  of  the 
charge  of  the  court  below.  I  see  that  the  judgment  in  that  case 
was  affirmed,  and  Barker  &  Co.  were  held  liable  to  the  plaintiff  for 
the  value  of  the  wool.  The  court  charged  the  jury  among  other 
things:  "The  plaintiff,  as  we  have  said,  took  the  bill  of  lading  in 
his  own  name  as  the  consignor  with  the  name  of  the  defendant  s 
firm  as  consignee.  Thus  far,  at  least,  it  would  seem  the  title  to 
this  wool,  as  well  as  the  right  of  possession,  remained  in  the  plain- 
tiff, and  he  might  at  any  time  have  stopped  it  in  transitu  before  it 
reached  this  city;  and  down  to  the  time  it  was  delivered  to  the  de- 
fendants there  is  no  evidence  going  to  show  that  the  plaintiff  ever 

439 


164  OHIO  DECISIONS. 


Vol.  II.  Cuyahoga  District  Court. 


delivered  this  wool  to  this  pretended  partner,  or  in  any  way  placed 
it  under  his  control.  That  party  had  nothing  to  do  with  the  ship- 
ping the  wool,  nor  had  he  any  right  whatever  to  touch  it  it  he 
was  not  a  memebr  or  agent  of  the  firm  of  Wm.  Barker  Jr.  &  Co., 
and  it  is  clear  from  the  testimony  of  the  defendants  that  he  was 
neither.  Whatever  control,  therefore,  he  undertook  to  exercise 
over  it  in  his  own  individual  interest,  was  done  without  the  slight- 
est authority  from  the  plaintiff." 

Now,  Justice  Williams,  in  commenting  upon  the  facts  in  the 
case,  in  reviewing  the  case,  savs:  4tNor  was  the  wool  delivered  to 
him  by  the  plaintiff.  It  was  delivered  to  the  railroad  company  to 
be  carried  to  Pittsburgh  and  there  delivered  to  the  defendants  to 
whom  it  was  consigned  by  the  plaintiff.  Under  the  contract  of 
shipment  the  company  had  no  right  to  deliver  the  wool  to  any  per- 
son except  the  consignee,  and  their  delivering  it  to  the  defendants 
vested  in  him  no  property  or  right  of  possession  as  against  the 
plaintiff.  The  principle  which  underlies  this  case,  and  by  which 
the  rights  of  the  parties  are  to  be  determined  is  this:  The  selling 
of  goods  by  one  who  has  tortiously  obtained  their  possession, 
without  the  consent  of  the  owner,  vests  in  the  purchaser  no  title  to 
them  as  against  the  owner  *  *  *  nor  had  he  any  apparent  or 
implied  authority  from  the  plaintiff  to  sell  or  dispose  of  it.  It  is 
clear  then  that  he  could  convey  no  title  by  this  sale,  that  being  so, 
the  defendants  acquired  no  title  by  their  purchase,  though  they 
purchased  it  for  a  fair  and  valuable  consideration  in  the  usual 
course  of  trade,  without  notice  of  the  ownership  or  of  any  suspi- 
cious circumstances  calculated  to  awaken  inquiry  or  put  them  on 
|6-  their  guard.  The  case  is  a  hard  one  in  any  ^aspect  of  it. 
One  of  two  innocent  parties  must  suffer  by  the  fraud  and 
knavery  of  a    swindler  who  had  no  authority  to  act  for  either." 

That  is  unlike  this  case,  for  Wick  had  authority  to  act  in  the 
premises,  as  we  shall  shortly  see.  "But  the  law  is  well  settled  that* 
the  owner  cannot  be  divested  of  his  property  without  his  own  con- 
sent, unless  he  has  placed  it  in  the  possession  or  custody  of  an- 
other, or  given  him  an  apparent  or  implied  right  to  dispose  of  it." 

Now  in  the  light  of  that  principle,  which  it  is  said  is  well  set- 
tled, let  us*look  at  this  case.  Reid,  in  the  first  instance,  placed 
samples  in  the  hands  of  this  boy  Wick,  and  placed  his  price  list  in 
his  hands.  He  had  knowledge  that  he  was  about  to  sell  goods  to 
Beck  with  &  Sons.  He  thus  armed  him  with  an  apparent  author- 
ity to  represent  that  he  was  selling  his  goods,  and  at  prices  he  had 
fixed  for  him  to  make  the  sales,  but,  it  is  true,  without  any  author- 
ity to  receive  the  money.  That  is  the  only  limitation.  The  other 
authority  was  complete.  He  might  go  to  Beck  with  &  Sons  and 
procure  from  them  orders  to  any  amount,  the  only  limitation  was 
— i4I  will  not  pay  you."  He  goes  to  Beckwith  &  Sons  and  sells 
them  a  bill  of  goods;  that  sale  is  recognized  by  Reid,  for  he  sends 
around  his  bill  to  Beckwith  &  Sons;  they  pay  his  clerk.  It  is 
claimed  on  the  part  of  Reid,  that  was  a  notice  to  Beckwith  &  Sons 
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not  to  pay  Wick  but  to  deal  with  them — that  the  goods  were 
theirs.  On  the  other  hand,  is  it  not  evidence  to  Beckwith  &  Sons 
that  Reid  recognized  Wick  as  his  agent  to  sell  and  deliver  his 
goods?  The  mere  fact  that  payment  was  made  to  artother  clerk 
would  not,  it  seems  to  us,  militate  against  the  right  of  Beckwith  & 
Sons  to  believe  that  this  young  Wick  represented  Reid  and  had 
authority  to  sell  and  deliver  his  goods.  He  thus  situated  makes 
another  sale  of  goods,  and  delivers  those  goods  to  Beckwrith  &  Sons 
and  they  pay  him. 

Now,  what  were  Beckwfth  &  Sons  bound  to  infer?  Unlike  this 
case  in  Pennsylvania,  young  Wick  did  not  tortiously  get  posses- 
sion of  the  goods,  and  as  between  Reid  and  Beckwith  &  Sons, 
Reid  put  Wick  in  possession  of  the  goods  intentionally,  and  pur- 
posely, with  the  knowledge  that  he  was  going  to  deliver  them  to 
Beckwith  &  Sons.  Now,  did  he  not  thus  give  him  an  apparent 
authority  in  the  delivery  of  those  goods  to  Beckwith  &  Sons  to  re- 
ceive the  pay?  Did  he  not  hold  him  out  as  his  agent?  Reid  knew 
that  Wick  was  rightfully  in  possession  of  those  goods  with  author- 
ity to  deliver  them.  The  only  limitation  upon  this  authority  of 
Wick  was  simply  as  to  his  receiving  the  pay.  This  case  is  so  dif- 
ferent from  the  Pennsylvania  case  that,  it  seems  to  us,  it  is  not  in 
point.  Indeed,  the  very  elements  that  were  wanting  in  that  case, 
by  reason  of  which  they  held  the  purchaser  of  the  wool  liable,  are 
elements  in  this  case.  There  the  wool  was  substantially  stolen — 
was  obtained  by  a  sheer  trick,  with  no  intention  on  the  part  of  the 
plaintiff  to  give  him  possession  of  one  pound  of  wool.  This  pro- 
perty was  actually  and  intentionally  put  into  the  possession  of 
young  Wick.  In  the  other  case  the  swindler  had  no  authority  to 
deliver  the  wool  to  Barker  &  Co.  In  this  case  Wick  had  complete 
authority  to  deliver  the  property  to  Beckwith  &  Sons,  and  the  sim- 
ple question  is,  having  that  authority,  were  not  Beckwith  &  Sons 
fully  authorized  to  infer  that  accompanying  the  right  to  deliver 
possession  was  the  right  of  receiving  the  pay  for  it? 

Now  we  reach  the  conclusion  that  that  was  a  necessary  infer- 
ence on  their  part;  that  they  were  justified  in  paying  this  boy, 
and  when  we  inquire  as  to  who  was  the  instrumentality  of  ena- 
bling this  boy  to  perpetrate  the  fraud,  we  find  that  without  Reid's 
action  no  fraud  would  have  been  perpetrated.  It  seems  to  us  that 
he  is  the  party  that  held  this  boy  out  as  his  agent  to  sell  his  goods 
and  the  community  might  treat  him  as  Reid's  agent,  and  a  pay- 
ment to  him  on  a  purchase  of  goods  of  him,  would  be  a  payment 
to  Reid. 

We  therefore  think  that  the  court  below  erred  in  its  decision, 
and  we  will  reverse  the  judgment  and  remand  the  case. 

Estep  &  Squire,  for  plaintiff  in  error;  Mix,  Noble  &  White,  for 
defendants  in  error. 
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NEW  TRIAL— MISCONDUCT  OF  JURY. 

[Wayne  Common  Pleas,  1879.] 

James  W.  Christy  v.  Quincy  A.  Keeper  et  al. 

A  new  trial  will  be  granted,  where  the  facts  show  that  some  of  the  jury,  be- 
fore the  case  was  submitted  to  them,  experimented  on  imitating  the  sig- 
nature of  the  note  sued  on,  the  defense  Being  forgery. 

The  action  was  brought  upon  a  promissory  note  for$  1,000, 
made  to  the  plaintiff  by  Quincy  A.  Keefer  as  principal  and  J.  H. 
Kessler  and  Joseph  Bricker  sureties.  The  defense  was  forgery. 
Evidence  was  given  on  the  part  of  the  plaintiff  tending  to  show 
that  Kessler  had  signed  a  number  of  notes  for  Keefer.  On  behalf 
of  the  defendant  evidence  was  given  tending  to  show  that  Keefer 
had  forged  various  notes  for  various  amounts,  and  fled  the  country, 
and  the  other  defendants  denied  having  signed  the  notes.  Verdict 
for  the  plaintiff  for  the  full  amount  of  the  note.  A  motion  was 
made  for  a  new  trial  on  the  ground  that  the  jury  were  guilty  of 
misconduct  in  that  during  the  trial  before  the  evidence  was  com- 
pleted, a  number  of  them  experimented  upon  imitating  the  signa- 
tures. 

The  Court,  Voorhees,  J.,  granted  the  motion. 

John  McSweeney,  Sr.,  and  C.  C.  Parsons,  Jr.,  for  plaintiff;  E. 
S.  Dowell  and  J.  R.  Woodsworth  for  defendant. 


171  *L1FE   INSURANCE. 

[Cuyahoga  District  Court,  March  Term,  1879.] 

IThe  Continental  Life  Ins.  Co.  v.  Joseph  M.  Robinson. 

Where  an  insurance  company  refuses  to  recognize  a  life  policy  as  in  force, 
because  of  the  failure  of  the  insured  to  comply  with  the  provisions  of 
the  policy:  Held>  That  the  insured  has  two  remedies:  First  to.  elect  to 
consider  the  policy  at  an  end  and  sue  for  an  equitable  value  theteof ;  and 
second  to  bring  a  suit  to  have  the  policy  adjudged  to  be  in  force. 

TlBBALS,   J. 

The  plaintiff  below  brought  his  action  against  the  Continental 
life  insurance  company  to  recover  a  certain  amount  claimed  to  be 
due  to  him  by  reason  of  a  policy  of  life  insurance.  The  petition 
avers  that  on  the  7th  day  of  March,  1871,  the  plaintiff  in  error  is- 
sued a  certain  policy  of  insurance  upon  his  life  for  the  sum  of  one 
thousand  dollars  for  the  period  or  term  ol  twenty  yeaiS,  and 
among  other  things  that  the  policy  contained  the  following  provi- 
sion, that  if  after  the  receipt  by  this  company  of  two  or  more  an- 


tThis  case  was  reversed  by  the  supreme  court.    See  opiuion  40  O.  S.  271. 
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nual  premiums  upon  this  policy  default  shall  be  made  in  the  pay- 
ment of  any  subsequent  premiums  when  due,  then,  notwithstand- 
ing such  default  this  company  will  convert  this  policy  into  a  paid 
up  policy  for  as  many  twentieth  parts  of  the  sum  thereof  insured  as 
there  shall  have  been  complete  annual  premiums  paid,  when  such 
default  shall  be  made;  provided  that  this  policy  shall  be  transmit- 
ted to  and  be  received  by  this  company  and  application  made  for 
such  conversion  within  one  year  after  such  default;  and  further 
avers  that  the  plaintiff  had  made  four  annual  payments,  after  the 
making  of  which,  on  the  6th  of  April,  1875,  he  returned  his  pol- 
icy, having  made  up  his  mind  not  to  make  any  more  payments, 
and  requested  that  the  company  comply  with  this  provision  of  the 
policy,  and  issue  to  him  a  paid  up  policy  for  the  amount,  which 
would  be  two  hundred  dollars,  by  the  terms  of  the  policy  payable 
on  the  7th  of  March,  1894,  except  in  case  of  his  death  prior  to 
that  time;  he  avers  that  he  has  kept  the  provisions  of  the  policy  on 
his  part,  and  that  the  insurance  company  neglected  and  refused  to 
issue  to  him  the  policy,  and  he,  therefore,  asks  a  judgment  against 
the  company  for  two  hundred  dollars  and  interest  thereon. 

The  insurance  company,  by  way  of  answer,  denies  that  the 
plaintiff  has  complied  with  the  provisions  of  the  policy  by  him  to 
be  performed,  and  says  that  while  the  plaintiff  has  paid  the  four 
annual  premiums  a  portion  of  it  was  paid  in  money  and  a  portion 
of  it  by  note,  and  by  the  terms  of  it  he  was  to  pay  the  interest  on 
those  premium  notes  in  advance;  that  he  has  failed  to  make  the 
payment  of  the  installment  of  interest  due  March  7,  1875,  which 
he  should  be  required  to  pay  before  he  would  have  a  right  to  de- 
mand a  policy,  and  they  therefore  deny  that  they  are  required  by 
the  terms  of  the  policy  to  issue  to  him  any  policy  at  all. 

The  case  was  tried  to  the  court  by  consent  of  the  parties.  The 
bill  of  exceptions  sets  out  all  of  the  evidence.  The  court  found 
that  the  plaintiff  was  entitled  to  a  judgment  for  the  $200  and  inter- 
est, and  rendered  a  judgment  accordingly.  The  insurance  com- 
pany seeks  to. reverse  that  judgment  on  the  ground, 

1.  That  the  judgment  is  not  sustained  by  sufficient  evidence  — 
is  against  the  weight  of  evidence. 

2.  Is  contrary  to  law. 

3.  Error  in  overruling  motion,  etc. 

This  brings  up  the  question  of  the  rights  of  the  parties  under 
this  provision  of  the  policy.  There  is  not  a  doubt  but  what  the 
plaintiff,  if  he  had  complied  with  his  part  of  the  contract,  was  en- 
titled, at  the  hands  of  the  insurance  company,  to  a  paid  up  policy 
for  $200,  which  would  be  payable  on  the  7th  of  March,  1894,  or 
sooner  in  case  of  his  death. 

Two  propositions  are  submitted:  First,  whether  the  evidence 
sustains  the  judgment.  Now  by  what  law  is  this  plaintiff  enti- 
tled to  a  present  judgment  for  two  hundred  dollars  and  interest, 
when  by  the  terms  of  his  contract  all  he  is  entitled  to  is  that  the 
company  issue  to  him  a  policy  payable  in  1894?     The  supreme 
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court  of  Connecticut,  in  a  case  somewhat  similar  to  this  (Albany 
Law  Journal  of  March  8,  1879,)  recently  decided: 

4 'Where  an  insurance  company  refused  to  receive  premiums  and 
to  recognize  a  life  policy  as  in  force,  semble,  that  the  insured  has 
two  remedies:  (1)  to  elect  to  consider  the  policy  at  an  end  and 
sue  for  an  equitable  value  thereof;  (2)  to  bring  a  suit  to  have  the 
policy  adjudged  to  be  in  force;  and,  perhaps,  a  third  remedy,  to 
tender  the  premium  and  test  the  forfeiture  in  an  action  on  the  pol- 
icy where  by  its  terms  it  becomes  payable." 

If  that  be  correct  why  is  it  not  applicable  to  this  case?  The 
insured  then  has  two  remedies:  (1)  to  elect  to  consider  the  policy 
at  an  end,  (2)  and  he  had  a  right  to  put  an  end  to  the  policy  ac- 
cording to  its  terms. 

Now,  evidently,  the  insured  undertook  to  treat  this  policy  as 
at  an  end  and  to  recover  the  full  amount  that  would  be  payable  to 
him  upon  his  death  or  at  the  end  of  the  full  term,  March,  1894. 
In  this  we  think  he  was  wrong.  He  was  entitled  to  recover  only 
the  equitable  value  of  the  policy.  It  is  said  th^t  this  question  was 
not  saved  because  in  the  motion  for  a  new  trial  it  was  not  claimed 
as  one  of  the  grounds  of  the  motion  that  the  amount  found  was 
excessive.  The  error  assigned  is,  however,  that  the  evidence  does 
not  support  the  judgment;  that  it  is  contrary  to  law.  We  find 
both— and  the  judgment  is  therefore  reversed. 

E.  sowers,  for  plaintiff  in  error;  Hord,  Dawley  &  Hord,  for 
defendant  in  error. 


CORRUPTING   STREAM   BY   SEWAGE. 

[Cuyahoga  District  Court,  March  Term,  1879.] 

tCiTY  of  Cleveland  v.  William  H.  Beaumont. 

1.  A  city  erecting  and  controlling  a  work-house  is  liable  in  damages  'for  the 

corruption  of  a  water-course  into  which  it  has  run  sewage  of  the  insti- 
tution. 

2.  It  is  not  error  to  exclude  a  question  asked  of  the  city's  civil  engineer  as  to 

whether  the  city  has  adopted  a  system  of  sewerage,  and  districted  the 
city  for  that  purpose ;  such  fact  should  be  proved  by  the  ordinances  of  the 
city,  to  that  effect. 

Hale,  J.  "■•*  "  ';*    'M  ^ ' 'l    ~  !    ""    ~     "        M  M 

'  •*  •  -».■»  ammi  •***>       ran 

The  plaintiff  below  alleged  in  his  petition  in  substance  that  he 
was  the  owner  of  certain  premises  in  that  portion  of  the  city  for- 
merly known  as  Newburgh  township,  through  which  ran  a  stream 
known  as  Kingsbury  run,  the  water  of  which  he  was  accustomed 
to  use,  and  that  he  resided  upon  said  premises,  that  the  city  pur- 
chased what  is  now  known  as  the  workhouse  lot  and  erected  upon 

t Affirmed  by  supreme  court  without  report,  March  27,  1883,  9  B.  fly  leaf 
after  page  1(>8. 
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it  the  workhouse,  and  in  connection  therewith  built  a  sewer  empty- 
ing into  this  stream  above  the  premises  owned  by  the  plaintiff 
Beaumont  for  the  purpose  of  the  drainage  of  the  lot  and  carryings 
off  the  offal  and  offensive  matter  into  the  stream;  and  the  allega- 
tions are  that  in  doing  so  the  waters  of  the  stream  were  corrupted 
and  thrown  upon  the  premises  of  the  plaintiff,  by  reason  of  which, 
the  plaintiff  was  deprived  of  the  use  of  the  water,  in 
consequence  of  which  his  premises  were  much  injured  and  his  fam- 
ily became  sick,  and  he  brought  suit  to  recover  damages  of  the  city- 
based  upon  that  state  of  facts.  A  recovery  was  had  in  the  court 
below  against  the  city,  and  it  is  complained  that  error  was  commit- 
ted in  that  proceeding:  first,  that  the  court  erred  in  overruling  a 
demurrer  interposed  by  the  city  to  the  petition.  That  I  will  dis- 
cuss very  briefly  in  connection  with  another  proposition  made  in 
the  cafee  which  goes  to  the  entire  case.  It  is  this:  that  this  work- 
house or  enterprise,  whatever  it  may  be,  the  erection  of  the  build  - 
ing  and  construction  of  the  sewer — that  it  is  a  public  penal  institu- 
tion, a  part  of  the  system  instituted  by  the  state  for  the  preservation 
of  order  and  the  punishment  cf  its  offenders,  and  although  to  a 
certain  extent  under  the  control  of  the  city,  it  is  in  reality  a  state 
institution  of  such  a  public  nature  that  the  city  is  not  liable  for  any- 
thing connected  therewith.  In  support  of  that  proposition  a  very  large 
number  of  cases  was  cited.  It  is  not  my  purpose  to  review  those 
cases  in  detail;  suffice  it  to  say  we  have  examined  those  cases,  and 
in  our  judgment  they  undoubtedly  establish  the  doctrine  that  the 
city  is  not  liable,  for  instance,  for  the  negligence  or  unlawful  acts 
of  its  police  officers;  not  liable  for  the  negligence  of  firemen  ap- 
pointed and  voted  for  by  the  city.  It  is  argued  by  counsel  for 
the  city  that  these  cases  establish  the  doctrine  that  the  city  is  not 
liable  in  this  class  of  cases. 

It  is  claimed  on  behalf  of  the  defendant  in  error  that  this  work- 
house is  a  private  enterprise  of  the  city,  so  to  speak,  at  all  events 
of  such  a  character  that  the  city  is  as  liable  for  any  injury  done  in 
connection  with  its  operations  as  a  private  individual  would  be  un- 
der the  same  circumstances;  that  a  private  individual  owning  the 
workhouse  premises  and  doing  what  the  city  has  done  would  be  lia- 
ble. We  think  if  a  private  individual  had  owned  these  premises, 
had  erected  this  workhouse,  built  this  sewer  and  had  corrupted  this 
stream-  -had  done  precisely  what  this  petition  says  was  done,  and 
what  the  jury  found  wras  done — that  the  re  can  be  no  doubt  that  in- 
dividual would  be  liable  for  the  injury  done. 

Now  the  city  took  possession  of  this  property,  a  conveyance 
was  made  to  the  city;  the  city  built  the  workhouse  and  under  the 
statute  assumed  the  control  of  it.  It  is  wholly  within  the  control 
of  the  city. 

The  complaint  in  this  case  is  not  that  any  agent  of  the  city 
has  been  negligent  or  acted  unlawfully.  It  is  the  thing  itself  that 
is  complained  of.  The  sewer  was  built  by  the  city.  We  do  not 
think  we  can  liken  this  case  to  the  cases  that  have  been  cited  and 
relied  upon  in  the  argument. 
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The  case  decided  by  the  supreme  court  of  Minnesota  referred 
to,  is  almost  identical  with  this  case.  In  that  case  it  was  held  that 
a  municipal  corporation,  under  the  circumstances  existing  in  that 
case,  is  liable  to  the  same  extent  that  a  private  individual  would 
be.  I  see  no  reason  why  it  should  not  be.  If  a  city  needs  a  man's 
property  and  takes  it,  it  must  pay  for  it.  The  day  is  gone  by  when 
cities,  under  the  claim  of  improvements,  or  any  claim,  can  confis- 
cate a  man's  property.  If  a  city  does  an  injufy  to  any  one  in 
building  a  workhouse  or  sewer  therefrom,  I  see  no  reason  why  it 
should  not  be  liable  just  as  an  individual.  At  all  events  we  are 
not  disposed  to  reverse  the  judgment  upon  the  theory  that  the  city  is 
not  liable  under  the  facts  alleged  in  the  petition  and  disclosed  in 
the  testimony. 

Now,  beyond  that,  there  were  certain  matters  growing  out  of 
the  trial  on  account  of  which,  it  is  claimed,  this  judgment  should 
be  reversed;  first,  the  conclusion  of  evidence  and  that  appears  in 
this  form:  A  man  by  the  name  of  Force,  a  civil  engineer,  was 
upon  the  witness  stand  and  was  asked  the  question,  "Mr.  Force,  I 
will  ask  you  to  turn  your  attention  to  the  stream  below  Kinsman 
street,  where  the  sewer  now  empties;  that  is  a  Woodlawn  avenue 
sewer;  I  will  ask  you  if  the  stream  there  is  of  sufficient 
capacity  to  carry  off  all  the  sewerage  that  is  turned  into  the  place, 
including  the  sewerage  from  the  workhouse. M  Objected  to  by  at- 
torneys for  the  plaintiff.  That  question  was  withdrawn.  4tI  will 
ask  you,  Mr.  Force,  if  the  city  has  adopted  a  system  of  sewerage 
and  districted  the  city  in  reference  to  that  subject?"  That  ques- 
tion was  objected  to  by  the  plaintiff  and  the  objection  sustained. 
Now,  that  question  was  simply  preliminary,  asking  if  the  city 
has  adopted  a  sewerage  system.  That  was  objected  to.  Strictly, 
perhaps,  that  question  should  have  been  answered;  but  the  mere 
fact  that  the  city  had  adopted  a  system  of  sewerage  and  districted 
the  city,  would  not  be  prejudicial  one  way  or  the  other,  unless 
something  further  in  a  legitimate  way  was  offered  to  be  proved. 
But  this  question  was  immediately  followed  by  counsel  with  this 
statement:  "Counsel  for  the  defense  then  stated  that  he  desired 
to  prove  by  this  witness  upon  that  point,  that  the  city  of  Cleveland 
is  districted  off  into  sewer  districts,  and  that  this  workhouse  is  in 
sewer  district  No.  7,  as  formed  by  the  authorities  of  the  city  of 
Cleveland  ty  resolutions  and  ordinances  of  the  city,  the  workhouse 
and  system  of  sewerage  was  adopted  and  flowed,  as  it  did  flow, 
into  a  run  in  the  rear  of  the  workhouse,  and  we  wish  also  to  show 
that  the  sewers,  the  main  sewers  in  the  several  districts  of  this  city, 
flow  into  the  several  streams  which  respectively  flow  into  the  Cuy- 
ahoga river  and  also  into  the  Cuyahoga  river  and  lake.  That  upon 
this  system  in  controversy,  five  main  sewers  of  the  city  empty  in 
accordance  with  the  sewerage  system  the  city  has  adopted  by  the 
authorities  of  the  city,  and  that  other  sewers  in  various  parts  of 
the  city  empty  into  streams  of  a  like  kind,  as  well  as  into  the  Cuy- 
ahoga river  and  the  lake." 
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Objection  was  made  to  that  and  the  court  sustained  the  objec- 
tion and  told  the  party  to  go  on  with  the  case. 

Now,  on  looking  into  this  whole  case,  it  very  plainly  appears 
that  this  sewer  complained  of  had  no  connection  with  anything  but 
this  workhouse.  Still  we  are# bound  to  take  this  offer  just  as  it  is; 
but,  under  the  circumstances,  we  would  not  feel  authorized  ._3 
*to  go  one  single  step  further  than  we  were  obliged  to  go  in 
passing  upon  this  question  of  evidence;  because  from  the  plat  and 
the  testimony,  taking  the  whole  testimony  together,  it  is  plainly 
shown  that  this  was  a  private  sewer,  built  from  these  premises 
directly  to  this  run,  and  had  no  connection  with  anything  else  until 
a  year  or  two  after,  when  the  city  constructed  a  sewer  upon  Kins- 
man street,  and  at  that  time  it  was  changed  into  that  sewer. 

Now,  what  I  mean  to  say  is,  that  legitimate  testimony,  to 
prove  these  facts,  should  have  been  before  the  court,  and  ruled 
upon  by  the  court.  No  ordinance  was  presented  by  which  it  was 
claimed  this  sewer  had  been  established,  which  the  court  could  say 
was  or  was  not  competent,  but  the  facts  were  proposed  to  be  shown 
by  the  witness  upon  the  stand,  and  not  by  any  record. 

We  are  inclined  to  hold,  under  the  circumstances  of  this  case, 
that  the  proof  offered  to  be  made,  which  was  offered  as  a  whole, 
which  was  denied  and  to  which  exception  was  taken  as  a  whole, 
was  not  legitimate  to  be  made  in  the  way  proposed;  that  if  there 
were  any  ordinances  showing  that  the  city  was  districted  into  sewer 
districts,  that  those  ordinances  should  have  been  presented  and 
offered  in  evidence  to  prove  the  fact.  We  are  not  disposed  to  dis- 
turb the  case  on  account  of  the  exclusion  of  this  testimony  in  the 
shape  that  it  stands. 

4  It  is  said  that  the  court  erred  in  the  charge  to  the  jury.  Tak- 
ing the  charge  as  a  whole  it  was  very  considerate  in  view  of  the 
character  of  the  case.  Certain  propositions  are  singled  out  which, 
it  is  claimed,  are  erroneous.  The  first  is  this:  "There  is  no  dif- 
ficult question  of  law  in  this  case,  and  the  definitions  of  a  nui- 
sance, which  have  been  read  in  your  hearing,  are  not  controverted 
by  anybody.  It  is  well  for  ycu,  however,  to  bear  in  mind  that  the 
law  as  given  you  by  the  court  is  this:  'It  is  a  maxim  of  the  law 
that  every  person,  while  he  has  the  right  to  the  enjoyment  and 
use  of  his  own  property,  must  so  use  and  enjo}'  it' as  not  to  disturb 
his  neighbor  in  the  enjoyment  of  his,  or  in  his  health,  his  comfort 
or  his  convenience,  and  this  rule  applies  just  as  well  to  a  corpora- 
tion as  to  an  individual,  and  it  applies  as  well  to  a  municipal  cor- 
poration— a  city — as  to  a  private  corporation  or  manufacturing 
company.  The  same  rule  applies  to  all  persons  whether  natural 
or  artificial.,,  As  an  abstract  proposition  we  see  nothing  wrong 
with  it.  We  think  it  states  a  correct  principle  of  law;  and  in  the 
view  we  have  taken  of  this  case  we  see  no  reason  why  it  was  not 
proper  to  be  given  in  connection  with  the  rest  of  the  charge. 

The  second  proposition  in  the  charge  which  is  complained  of 
is:     "Now,  although  there  may  be  impurities  arising  from  those 
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other  causes,  yet  unless  they  are  sufficient  to  account  for  the  de- 
struction of  the  water  to  the  extent  claimed  by  the  plaintiff — and 
he  has  shown  what  he  has  claimed — and  to  account  for  the  sickness 
caused  to  himself  and  family,  unless  those  other  impurities  shall 
constitute,  or  the  evidence  satisfy  ypu  that  the  other  impurities 
caused  that,  and  you  are  satisfied  those  impurities  would  not  exist 
without  an  extraordinary  deposit  cast  into  the  stream  from  the 
workhouse  and  its  premises,  why,  this  plaintiff  would  still  be  enti- 
tled to  recover,  although  there  might  be  a  portion  of  the  impurities 
arising  from  some  other  source.  But  the  burden  of  proof  is  upon 
the  plaintiff  in  this  case.  It  is  incumbent  upon  him,  by  a  prepon- 
derance of  the  evidence  to  satisfy  you  that  these  impurities  of  the 
stream — that  the  water  was  spoiled — that  the  health  of  himself 
and  family  were  injured  b)r  the  impurities  cast  into  the  stream  by 
the  defendant — by  the  city." 

I  read  the  whole  of  the  clause.  Exception  is  taken  to  a  part 
of  the  clause,  stopping*  in  the  middle  of  the  clause.  Taking  the 
whole  clause  together,  it  seems  to  us,  that  it  states  it  clearly  and 
with  remarkable  fairness.  The  last  part  of  the  charge  objected  to 
is  this:  "It  is  not  claimed  that  you  would  be  entitled  to  return  a 
verdict  for  mere  nominal  damages,  five  cents  or  ten  cents,  for  a 
bare  breach  of  or  doing  a  technical  or  legal  thing,  but  that  it  must 
be  some  substantial,  actual  damage,  and  that  is  a  question  for  you 
to  determine  if  you  find  for  the  plaintiff. " 

Now,  there  is  an  exception  to  that.  It  is  said  that  is  wrong; 
that  it  gave  the  jury  to  understand,  if  they  found  for  the  plaintiff 
they  must  go  up  on  the  damages,  they  must  not  stop  at  a  small 
amount.  But  it  seems  to  us,  all  there  is  of  that  is  to  say  to  the 
jury,  "If  you  find  that  this  defendant  has  suffered  merely  nominal 
damages,  no  substantial  injury,  you  must  find  for  the  defendant." 
He  goes  on  to  add,  in  order  to  make  it  more  definite:  *  'It  is  not 
whether  you  should  be  stingy  or  liberal,  the  question  is,  what 
damage  actually  has  the  plaintiff  sustained  ?  You  cannot  in 
flict  damages  upon  the  city  by  way  of  punishment  or  by  way  of 
teaching  the  city  what  to  do  hereafter," — that  it  was  no  case 
for  exemplary  damages;  saying  that  if  they  find  that  the  plain- 
tiff has  suffered  substantial  damage  they  cannot  go  forward  and 
inflict  a  penalty  upon  the  city.  That,  it  seems  to  us,  was  as 
favorable  to  the  city  as  it  could  ask. 

The  jury  retired,  and  failing  to  agree  were  brought  into  court, 
and  the  court  was  asked  a  question  by  the  jury,  which  the  court 
answered  in  this  way:  "The  defendant  had  no  right  to  convey 
sewerage  or  offal  into  the  stream  to  such  an  extent  as  to  damage  or 
injure  the  plaintiff,  and  if  it  did  the  plaintiff  can  recover."  That 
statement  of  the  court  standing  alone  is  a  little  sharp,  but  if  given 
to  the  jury  in  connection  with  the  rest  of  the  charge  before  their 
retirement  certainly  no  fault  could  be  found  with  it;  however,  we 
are  not  prepared  to  say  that  the  jury,  on  receiving  this  instruction, 
felt  it  incumbent  upon  them  to  disregard  all  that  the  court  had  said 
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prior  to  their  retirement,  and  thereiore  we  think  it  must  be  consid- 
ered in  connection  with  the  charge  of  the  court,  and  so  considering 
it  there  certainly  was  no  error. 

We  are  relieved  from  reviewing  the  case  upon  the  facts.  Very 
likely  the  verdict  is  large  enough;  but  looking  at  the  whole  case 
we  find  no  reason  for  reversing  the  judgment  of  the  court  below. 

Heisley,  Weh  &  Wallace,  for  plaintitf  in  error;  Estep  &  Burke, 
for  defendant  in  error. 


*  RAILROADS— INJURY  TO  INFANT.  177 

[Cuyahoga  District  Court,  March  Term,  1879.] 

fDEVEREAux,  Receiver  v.  Thornton. 

1.  If  a  fence  around  a  railroad  track,  though  not  in  a  place  where  cattle  are, 

is  a  protection  in  keeping  out  human  beings,  the  fact  of  its  absence  im- 
poses a  higher  degree  of  care  on  the  company. 

2.  Where  a  child  of  six  years  is  playing  near  where  trains  of  cars  of  a  railroad 

company  stop  and  move  on  at  short  intervals,  the  company  does  not  dis- 
charge its  «iuty  toward  such  child  by  simply  ordering  it  away,  but  it 
should  send  it  away. 

3.  It  is  competent  for  the  parties  by  agreement  to  exhibit  to  the  jury,  when 

viewing  premises,  the  operation  of  the  machinery  by  which  tht;  injury  was 
occasioned.  , 

TlBBALS,  J. 

0  This  was  an  action  brought  by  the  plaintiff  below,  an  infant, 
by  a  next  friend,  to  recover  damages  of  the  receiver,  operating  the 
A.  &  G.  W.  road,  by  reason  of  carelessness  in  the  mansgement  of 
a  train  upon  that  road,  in  consequence  of  which  the  plaintiff  was 
run  over  and  its  arm  mangled,  rendering  it  necessary  to  ampu- 
tate it. 

It  seems  that  the  case  took  somewhat  of  a  novel  course  in  its 
trial.  The  charge  was  that  this  railroad  company,  in  the  hands  of 
a  receiver,  while  in  the  act  of  weighing  a  train  of  cars  upon 
grounds  belonging  to  the  company,  covered  by  numerous  tracks, 
by  reason  of  the  manner  in  which  the  weighing  v\as  done — the  sud- 
den starting  up  and  stopping  of  the  train  for  the  purpose  of  weigh- 
ing— was  guilty  of  carelessness  in  suffering  this  little  boy — being 
of  tender  years  only  four  years  and  a  half  old, — in  company  with 
another  little  boy,  to  be  upon  the  grounds,  and  in  not  taking  cau- 
tion to  relieve  itself  from  responsibility  by  not  properly  caring  for 
the  child  and  removing  it  from  danger.  Another  complaint  is  that 
the  grounds  were  not  fenced  as  required  by  law;  that  the  company 
was  negligent  in  the  manner  in  which  the  weighing  was  done,  and 
negligent  in  not  warning  off  the  child  and  taking  proper  care  of  it. 


tAffirmed  by  supreme  court  without  report,  10  B.  266. 
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It  seems  that  the  jury  were  taken  to  the  premises  for  the  pur- 
pose oi  viewing  them,  and  that  while  thus  viewing  them,  at  the 
suggestion  of  one  or  more  of  the  jurors,  the  employes  of  the  re- 
ceiver undertook  to  operate  a  train  for  the  benefit  of  the  jury  in  a 
manner  claimed  to  be  similar  to  the  manner  in  which  it  was  operated 
at  the  time  of  the  injury.  The  jury  returned  and  the  trial  proceeded. 

The  facts  in  the  case,  sufficient  to  an  understanding  of  the 
questions  presented  for  our  consideration,  are  these:  The  parents 
of  this  little  boy  lived  from  a  quarter  to  half  a  mile  distant,  and 
without  their  knowledge  this  child  and  another  boy  came  upon  the 
premises  and  were  there,  as.  such  boys  would  be,  watching  the 
movements. 

The  weigh-master,  seeing  the  boys  near  the  weigh-house,  or- 
dered them  to  leave.  Shortly  after  that  the  little  boys  were  seen 
upon  the  opposite  side,  or,  at  least,  were  on  the  opposite  side  of 
the  train,  and  the  next  that  is  known  of  them  is  that  one  of  them, 
this  plaintiff,  was  run  over  and  his  arm  crushed,  and  he  was  in  the 
act  of  running  away. 

The  first  question  I  will  undertake  to  consider  is  as  to  the  com- 
petency of  certain  evidence.  A  witness  by  the  name  of  Davok  was 
asked  by  the  plaintiff  the  following  question:  "At  the  time  that 
this  accident  occurred,  what  did  any  of  the  employes  say  about  it, 
if  anything?"  This  was  objected  to  by  the  defendant  as  improper, 
etc.  Without  any  ruling  by  the  court,  counsel  for  the  plaintiff 
said,  "My  intention  was  to  inquire  what  was  said  by  those  who 
were  connected  with  the  train  and  with  the  weighing  of  these  cars, 
if  anything?' '  Thereupon  the  objection  was  overruled  by  the 
court  and  the  defendant  excepted.  Then  the  question  seems  to  be 
repeated:  "State,  Mr.  Davok,  what,  if  anything,  was  said  then 
upon  the  ground  by  the  employes  of  the  defendant  connected  with 
the  train  that  ran  over  the  boy,  or  connected  with  the  scale-house 
and  scale  used  at  the  time  for  weighing  cars  in  that  train K  and  at 
the  time  of  the  accident,  concerning  the  accident?''  The  defend- 
ant objected.  The  objection  was  overruled  and  the  witness  answered: 
"Mr.  Norton  was  with  me  and  was  very  much  shocked  when 
we  saw  the  boy" — [interrupted  by  Mr.  Russell:]  "Is  that  after  the 
boy  got  hurt?"  The  plaintitV  objected  and  the  objection  was  sus- 
178  *tained  and  the  defendant  excepted.  Then  follows  this  ques- 
tion: "State  what,  if  anything,  Mr.  Norton  said?  A. — He 
said  that  he  had  sent  the  boys  away  from  the  scale-house  a  short 
time  before;  that  he  told  them  they  must  not  play  there."  The 
defendant  objected  to  the  question  and  answer.  The  court  over- 
ruled the  objection  and  exception  was  taken  by  defendant.  "Q. — 
Whereabouts  were  Norton  and  you  standing  at  the  time,  during 
this  conversation, — on  which  side  of  the  cars?  \. — We  were  on  the 
south  side  ;  we  were  some  little  distance  from  the  scale-house. 
Q. — How  far?  A.-— Well,  I  could  not  say.  Q. — And  it  was  right 
in  the  midst  of  the  trouble,  an  excited  time?  A. — It  was  right  at 
the  time  when  we  saw  the  boy  on  the  other  side  of  the  cars.  Q. — 
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Had  he  been  picked  up  then?  A. — No,  sir,  not  when  I  saw  him. 
Q. — At  the  time  of«the  conversation  was  he  still  lying  on  the 
ground?  A.—  No,  sir,  he  Was  up  himself  and  running.  Q. — Who 
was  with  him  when  he  got  on  his  feet?  A.— He  was  alone;  no- 
body had  caught  him  yet;  there  was  a  man  running  after  him 
that  was  there,  an  engineer  or  fireman  from  the  engine.1 '  The 
objection  to  that  is  that  it  is  not  a  part  of  the  res  gestn.  It  is 
claimed  upon  the  part  of  the  plaintiff  that  it  is. 

Now,  the  thing  to  be  shown  as  a  part  of  the  transaction  is  that 
the  boy  was  there;  that  he  was  injured,  and  what  occurred  in  con- 
nection with  that  injury.  The  fact  of  the  injury,  of  course,  is  the 
very  gist  of  the  thing  to  be  shown.  Was  what  was  said  by  the 
employes  of  the  company  so  connected  with  the  act  of  the  injury, 
the  negligent  act  charged,  as  to  make  it  a  part  of  the  res  gesta?  It 
is  true  the  thing  itself  related  to  a  somewhat  prior  occurrence.  It 
did  not  precisely  say  just  what  occurred  when  the  boy  was  imme- 
diately injured.  But  this  rule  must  have  a  reasonable  construc- 
tion. It  certainly  was  proper  to  know  just  what  occurred  about 
that  time  as  distinguished  from  the  opportunity  to  make  up  any 
thing — say  anything,  thereby  separating  it  from  the  transaction. 
Now,  this  evidence  clearly  shows  that  this  conversation  took  place 
almost  in  the  act  of  the  injury.  The  boy  was  almost  in  the  act  of 
being  run  over;  he  was  knocked  down;  he  was  seen  down;  he  was 
getting  up  and  running  away,  and  they  were  shocked.  In  the 
midst  of  the  transaction  he  made  the  remark,  "I  had  just  told 
those  boys  to  leave;  they  must  not  be  here."  Now,  it  seems  to 
me,  upon  a  fair  and  liberal  construction,  that  it  comes  within  the 
rule,  that  it  is  a  part  of  the  transaction — a  part  of  the  injury— had 
no  connection  with  anything  else.  It  was  necessary  for  the  boy  to 
be  there  or  he  could  not  be  injured.  Although  we  regard  it  as  a 
somewhat  close  question,  whether  it  is  within  or  without  the  rule, 
our  judgment  upon  that  proposition  is  that  it  is  within  the  rule. 
We  therefore  hold  that  the  court  did  not  err  in  admitting  the  evi- 
dence. 

The  next  question  which  I  shall  consider  is  the  exception  to 
the  refusal  to  give  a  certain  request  in  charge  to  the  jury.  I  have 
already  stated  that  one  of  the  grounds  of  negligence  charged  was 
the  omission  of  the  company  to  fence  this  portion  of  its  track  sur- 
rounding this  weigh-house  and  this  yard,- as  a  protection.  Five  or 
six  requests  were  made,  and  all  of  them  given  save  the  third: 
"That  the  statute  requiring  railroads  to  fence  their  lines  is  not  ad- 
dressed or  intended  to  prevent  or  obstruct  human  beings  from  en- 
tering upon  railroad  lands,  and  the  mere  absence  of  a  fence  about 
this  railroad  yard  and  docks  will  not  authorize  you  to  find  a  ver- 
dict against  the  defendant  in  this  case." 

Now,  if  the  refusal  to  give  that  request  in  charge  tended  to 
the  prejudice  of  the  defendant,  it  would  seem  to  be  error. 

The  supreme  court  have  held  that  it  is  necessary  for  the  com- 
panies to  fence  their  lines  or  road,  and  they  go  so  far  as  to  include 
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their  lines  in  corporations.  Possibly  the  precise  question  whether 
that  covers  the  yard  and  depot  grounds  and  the  like,  may  not  have 
been  embodied,  but  the  general  proposition  is  covered.  The  ques- 
tion of  the  purpose  of  that  statute  has  not  been  determined  in  this 
state.  It  would  seem  from  the  language  of  the  statute  that  the 
purpose  was  to  protect  people  who  were  riding  upon  the  cars,  upon 
the  one  hand,  and  to  protect  stock  in  adjoining  premises  upon  the 
other.  You  must  fence  suitably  to  keep  stock  out;  that  is  for  the 
preservation  of  stock  and  of  persons.  Under  a  similar  statute  the 
supreme  court  of  Wisconsin  held  in  a  suit  similar  to  this  brought 
by  an  infant,  that  if  the  jury  found  that  that  infant  received  its  in- 
juries by  reason  of  the  omission  of  the  company  to  fence  its  line 
of  road,  the  company  was  liable;  evidently  based  upon  the  idea 
that  it  is  a  duty  imposed  upon  the  company  to  fence  its  road,  and 
the  omission  to  fence  is  negligence  upon  its  part;  and  if  that  negli- 
gence contributes  to  an  injury,  the  company  is  liable,  even  though 
the  purpose  primarily  was  to  keep  stock  from  going  upon  the  road; 
that  the  purpose  is  not  simply  to  protect  stock  but  the  lives  of  per- 
sons upon  the  train.  It  is  claimed  that  this  is  not  within  the  rea- 
son of  the  statute.  We  do  not  undertake  to  pass  upon  that  ques- 
tion. We  do  not  deem  it  necessary  to  do  so.  The  worst  feature  of 
the  refusal  to  give  this  request  in  charge  appears  from  the  latter 
part  of  the  request:  "The  mere  absence  of  a  fence  about  this  rail- 
road yard  and  dock  will  not  authorize  you  to  find  a  verdict  against 
the  defendant."  The  court  refused  to  say  so.  The  apprehension 
would  be  that  the  elfect  of  the  refusal  to  give  that  in  charge  would 
be  to  say  that  the  absence  of  a  fence  would  render  the  company 
liable.  But  it  will  be  noticed  that  this  is  only  one  of  the  acts  of 
negligence  charged.  It  was  not  pretended,  as  appears  from  the  re- 
cord anywhere,  that  this  alone  produced  that  injury.  The  case 
was  not  tried  upon  that  theory — not  submitted  to  the  jury  by  the 
court  upon  that  theory.  We  are  inclined  to  hold,  first,  that  this 
was  a  mere  abstract  proposition  as  requested.  They  could  with 
the  same  propriety  single  out  any  other  one  thing  and  say  that  the 
mere  absence  of  that  would  not  render  it  liable,  and  the  mere  ab- 
sence of  this  and  the  mere  absence  of  the  other,  and  so  go  through 
with  all  the  charged  acts  of  negligence,  and  in  that  way,  perhaps, 
obtain  a  charge  which  would  not  be  correct.  But  the  strong  and 
the  prevailing  fact  with  us  is  the  fact  that  the  court  cured  that  in 
its  subsequent  charge  upon  that  subject. 

The  court  said  afterwards,  "Now,  another  question  has  been 
raised  here  that  I  must  necessarily  pass  upon.  It  is  claimed  that 
this  railway  company  was  guilty,  and  did  not  exercise  ordinary 
care  or  prudence  for  the  reason  that  they  had  no  fence  along  the 
line  of  their  road,  no  guard;  and  counsel  as  among  themselves 
could  not  agree  very  well,  I  perceived,  as  to  the  standard  that  was 
fixed  by  the  statute.  It  seems  the  supreme  court,  in  its  wisdom, 
has  declared  that  the  duty  of  a  railway  company  was  to  fence  its 
track  on  both  sides  from  end  to  end.     A  legal  duty  is   imposed 
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upon  railway  corporations  to  do  this  thing,  and  I  say  to  you,  that 
if  you  find  that  this  track  was  not  inclosed  by  a  fence  and  proper 
guard,  then  I  say  to  you  that  the  law  imposed  a  higher  degree  of 
care  upon  the  railway  company  than  it  otherwise  would  do  if  there 
was  a  fence  on  bqth  sides  of  their  tracks/ ' 

It  is  claimed  by  counsel  here  that  it  is  preposterous  to  contend 
that  a  fence  should  be  built  to  turn  men;  that  the  object  of  the 
statute  was  simply  to  prevent  the  approach  of  cattle;  that  ._g 
*the  legislature  simply  fixed  a  standard— that  the  fence  that 
was  established  should  be  of  sufficient  capacity  to  turn  cattle. 
The  legislature  must  necessarily  fix  a  standard ;  they  do  not  -say 
it  shall  be  an  iron  fence;  they  do  not  say  it  shall  be  a  wooden  fence; 
a  straight  board  fence  or  a  Virgini  raail  fence;  they  leave  the  railway 
corporation  to  exercise  its  judgment  in  determining  the  standard  of 
guard  to  be  used,  sufficient  to  turn  cattle.  That,  in  my  cpinicn, 
is  the  purpcse  that  the  legislature  had  in  view.  "New,  our  supreme 
court  has  said  where  a  railroad  oompany  fails  to  do  that,  that  a 
higher  degree  of  care  is  imposed  upon  it  by  reason  of  not  having 
this  fence,  and  it  is  a  question  for  you  to  consider.  You  have 
been  on  the  ground;  you  have  heard  all  this  testimony,  and  it  is  a 
question  for  you  to  consider  whether  that  was  a  place  that  needed 
a  fence,  and  ought  to  have  been  fenced.  If  you  find  a  fence  un- 
essential, and  you  find  that  to  be  the  fact,  then  I  say  to  you  that  a 
higher  degree  of  care  is  imposed  upon  that  road  by  reason  of  the 
want  of  that  fence.  You  may  take  into  consideration  among  other 
things  in  determining  this  question  if  you  find  the  absence  of  such 

a  fence  contributed  to  the  injury  complained  of "     Now,  very 

clearly,  while  that  proposition  had  better  have  been  given  in  con- 
nection with  this,  than  refused,  yet  we  think  the  court  gave  the  cor- 
rect rule,  that  is,  if  a  fence  was  a  protection  or  if  its  absence  was 
negligence,  it  imposed  a  higher  degree  of  care  upon  the  company 
to  look  after  the  child,  therefore  the  jury  might  consider  that  fact 
as  bearing  upon  the  question  of  the  negligence  that  contributed  to 
the  injury.  That  was  really  the  force  and  effect  of  that  charge 
and  we  find  no  fault  with  it  in  that  respect  other  than  the  manner 
in  whicn  it  was  put  to  the  jury.  The  whole  charge  has  been  the 
subject  of  careful  consideration  by  counsel  on  both  sides.  It  has 
been  subjected  to  very  severe  criticisms.  It  is  enough  for  us  to 
say  that  there  are  no  specific  exceptions  to  the  charge  given  other 
than  the  refusal  to  give  that  request  which  we  have  just  passed 
upon.  Therefore,  no  question  can  be  considered  concerning  it  ex- 
cept that  which  the  court  is  permitted  to  by  taking  it  as  a  whole  in 
connection  with  all  the  evidence  in  the  case,  to  determine  whether 
the  jury  were  misled  by  it;  and  that  brings  us  to  a  general  discus- 
sion of  the  case  itself.  We  think  the  question  is  an  exceedingly 
close  one.  The  difficulty  grows  out  of  this  fact:  Here  wTas  a  child 
clearly  shown  to  be  incompetent  to  take  care  of  itself.  As  to  him 
the  doctrine  of  imputed  negligence  could  not  apply.  He  was  there 
absolutely  free  from  this  principle   which  would  render  the  com- 

453 


179  OHIO  DECISIONS. 


Vol.  II.  Cuyahoga  District  Court 

pany  free  from  liability  because  of  the  child's  negligence,  so  that 
we  must  treat  the  case  in  that  light.  Now,  what  was  the  duty  of 
the  railroad  company  under  such  circumstances?  Upon  the  one 
hand  it  is  claimed  by  the  receiver  that  it  is  not  the  duty  of  this 
company  to  take  care  of  and  insure  the  lives  of  children  who  get 
upon  its  tracks.  That  it  has  a  right  to  run  its  road  in  a  reasona- 
ble manner,  and  if  children  are  not  injured  by  some  positive  act  of 
negligence  on  the  part  of  the  company,  no  liability  attaches. 
While  on  the  other  hand  it  is  claimed  that  the  law  has  fixed  upon 
the  company  the  responsibility  of  seeing  that  it  does  no  injury  to 
children  incapable  of  judging  and  acting  for  themselves. 

Now,  we  are  inclined  to  hold  the  latter  view  of  the  law  to  be 
correct.  It  will  not  do  to  say  that  a  railroad  corporation  or  any 
other  corporation,  (but  it  is  not  because  it  is  a  railroad  corporation, 
or  any  other  corporation — any  person,  the  rule  applies  to  them  all,) 
can  do  its  whole  duty  by  simply  directing  children  to  get  out  of 
•the  way  of  danger  when  it  knows  that  they  are  in  danger,  and 
when  it  further  knows  that  they  are  incapable  of  caring  for  each 
other  and  for  themselves. 

In  the  light  of  that  principle  what  were  the  facts  in  this  case? 
This  company  engaged  in  the  proper  act  of  weighing  its  cars.  It 
had  a  net-work  of  tracks,  covering  a  wide  tract  of  land,  lying  bor- 
dering upon  the  docks  on  the  river.  It  had  a  weigh-house,  had  its 
train  of  cars;  had  its  employes  whose  duty  it  was  to  weigh  the 
cars.  They  started  up  the  train,  weighed  a  car,  then  started  up 
and  weighed  another,  and  so  on  until  the  whole  train  was  weighed. 
It  is  very  easy  to  see  that  that  transaction  would  be  a  much 
more  dangerous  one  to  children  playing  around  the  train  than  the 
running  of  a  train  at  a  rapid  rate  of  speed;  although  the  children 
are  incapable  of  exercising  any  judgment  upon  the  subject  they 
would  be  less  likely  to  go  under  a  train  moving  at  a  rapid  rate  of 
speed  than  they  would  to  approach  a  train  standing  a  part  of  the 
time  and  then  suddenly  starting  up.  It  is  perfectly  apparent,  be- 
cause tney  can  see  then  that  the  train  stands  and  they  have  not  the 
slightest  idea  how  soon  it  will  start.  They  have  no  ability  to  de- 
termine but  what  the  train  may  stand  there  for  hours;  hence,  with 
perfect  safety,  under  their  immature  judgment  they  may  approach 
it.  Now,  in  that  situation,  if  an  employe  sees  a  child  of  that  kind 
about  the  train,  what  is  his  duty?  Is  it  simply  to  say  to  that  child, 
'You  must  not  play  here;  you  must  run  away,"  the  language  I 
have  already  read?  The  court  told  the  jury  that  would  not  dis- 
charge the  duty  of  the  company  and  we  agree  with  the  court  in  that 
charge,  that  the  company  was  held  to  the  performance  of  a  higher 
duty.  While  it  was  under  no  obligations  possibly  to  stop  its  busi- 
ness, it  is  under  obligation  to  see  that  a  child  is  removed  from  dan- 
ger. Neither  is  that  duty  discharged  by  simply  ordering  it  away. 
It  is  the  duty  of  the  company  to  see  that  the  child  is  away,  out  of 
the  reach  of  danger.  It  is  perfectly  manifest  that  the  jury  found 
in  this  case  that  directing  these  little  boys  to  leave  did  not  accom- 
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plish  the  purpose,  and,  indeed,  counsel  admit  upon  the  argument 
that  it  was  essential  to  do  more  than  to  simply  order  them  away, 
but  to  send  them  away,  and  they  argued  as  if  the  proof  showed 
they  did  send  them  away.  The  proof  does  not  show  that  at  all. 
On  the  other  hand,  the  proof  shows  very  soon  thereafter  they  were 
on  the  other  side  of  the  train,  and  that  the  little  boy's  arm  was 
crushed  by  the  wheel  of  one  of  the  cars.  Now,  it  is  impossible  to 
say  that  they  sent  the  child  away  when  the  child  was  there  imme- 
diately; and  the  jury  could  not  find  that  fact.  They  must  have 
found  the  reverse,  that  they  did  not  send  them  away.  True,  they 
set  up  in  their  answer  that  they  did,  but  for  reasons  which  they 
deemed  sufficient  they  did  not  undertake  to  establish  that  fact; 
they  rested  their  case  upon  the  evidence  made  by  the  plaintiff,  and 
that  evidence,  although  slight,  save  as  you  apply  this  rigid  rule — I 
will  not  say  rigid — this  reasonable  rule — of  law,  to  their  duty,  the 
negligence  was  found  and  established.  Complaint  has  been  made 
because  the  court  insisted  upon  inserting  in  the  bill  of  exceptions 
further  evidence,  that  these  parties  by  consent  operated  that  train 
then.  We  are  unable  to  see  how  we  can  do  anything  with  that. 
It  is  in  the  bill  of  exceptions  that  it  was  done  by  consent  of  the 
parties  and  that  undoubtedly  had  its  effect  upon  the  minds  of  the 
jurors.  It  is  impossible  for  this  court  to  say  what  that  effect  was. 
We  do  not  think  it  was  incompetent  for  the  parties  to  agree  to  put 
it  in  the  case  as  a  matter  of  agreement.  So  that  taking  the  case 
as  a  whole  and  looking  this  proof  all  over,  and  in  the  *ab-  .  ft0 
sence  of  anything  on  the  part  of  the  defense  explanatory  of 
their  omission  to  do  this  plain  duty,  we  are  unable  to  see — we  can- 
not ciearly  see  that  the  jury  erred.  We  can  say  that  it  is  a  very 
close  case.  We  can  say  that  there  is  some  doubt  whether  the  jury 
found  correctly,  but  we  cannot  go  beyond  that  in  the  light  of  all 
these  facts.  Nor  can  we  say,  taking  the  charge  of  the  court  as  a 
whole,  and  especially  while  its  language  seems  somewhat  obscure, 
the  requests  of  the  railroad  company  were  clear  and  very  pointed 
and  very  distinct,  and  every  one  of  them  were  given  to  the  jury 
save  the  one  to  which  we  have  referred.  On  the  whole  we  have 
concluded  to  affirm  the  judgment. 

Otis,  Adams  &  Russell,  for  plaintiff  in  error;  Henry  McKinney, 
for  defendant  in  error. 


*  PROCEEDINGS  IN  AID  OF   EXECUTION.  185 

[Cuyahoga  District  Court,  March  Term,  1879.]  * 

tA.  M.  Harmon  v.  Henry  Walter  et  al. 

Where  a  referee  fiuds  that  a  third  person  not  a  party  has  money  of  the 
debtor :  Held,  that  the  court  cannot  order  it  paid  into  court,  and  where 
a  fourth  party  also  claims  it,  the  fact  that  he  was  examined  as  a  witness 
does  not  conclude  him  or  affect  his  claim. 

tSee  1  Clev.,  26.     Followed  in  Manning  v.  Manning,  11  B.,  144. 
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2.  A  refusal  of  a  court  to  confirm  the  finding  of  a  referee  appointed  by  the 
common  pleas  court,  in  proceedings  in  aia.of  execution,  is  not  a  final  or- 
der which  can  be  reviewed  on  error. 

Lemmon,  J. 

This  is  a  petition  in  error  to  reverse  a  ruling  in  the  court  of 
common  pleas  in  refusing  to  grant  an  order.  A  motion  was  made 
that  the  court  confirm  a  report  made  by  a  referee  in  this  case  and  en- 
ter an  order  for  the  payment  by  Henderson  of  moneys  which  the 
referee  in  his  report  found  to  be  iti  his  hands.  The  error  alleged 
is  that  the  court  of  common  pleas  refused  to  sustain  the  motion, 
although  there  were  no  exceptions  to  the  report  filed,  and  that  the 
court  of  common  pleas  refused  to  enter  an  order  for  the  payment 
of  this  money. 

The  proceeding  below  in  which  this  report  was  made  was  a  pro- 
ceeding in  aid  of  execution.  It  appears  that  the  plaintiff,  A.  W. 
Harmon,  in  1877  had  obtained  a  judgment  against  Henry  Walter 
and  Henry  B.  Myer,  which  is  still  unreversed  and,  in  part  at  least, 
unsatisfied  ;  execution  was  issued,  and  it  was  returned  unsatisfied, 
there  being  no  property  of  the  defendants  in  the  county  out  of  which 
the  amount  of  the  judgment  could  be  realized.  Thereupon  proceed- 
ing *n£s  were  commenced  *in  aid  of  execution,  and  the  matter  was 

referred  by  court  of  common  pleas  to  R.  J.  Winters  as  referee, 
who  was  required  to  take  and  report  the  testimony  and  facts  to  the 
court  of  common  pleas,  and  be  has  made  a  very  full  report  in  the 
case.  The  report  is  not  excepted  to,  and  is,  probably,  so  well  sus- 
tained by  the  evidence  that  the  parties  felt  unwilling  to  except.  A 
motion  was  then  made,  first,  for  the  approval  of  the  report,  and 
second,  for  an  order  to  be  entered  by  the  court  of  common  pleas 
upon  J.  M.  Henderson  f jr  the  payment  over  of  the  moneys  that  are 
found  to  be  in  his  hands  by  the  referee.  The  court  refused  to  make 
an  order  confirming  the  report  and  reiused  to  make  an  order  upon 
Henderson  to  pay  over  this  money.  It  is  claimed  that  the  order 
ought  not  to  have  been  made  for  the  reason  that  the  finding  would 
not  be  binding  upon  parties  who  were  claimants  for  that  money  and 
who  were  not  parties  to  this  proceeding  ;  that  although  Henderson 
had  this  money  in  his  hands,  as  disclosed  by  the  evidence,  he  had 
received  it  and  held  it  for  Mrs.  Anna  Meyers,  who  was  brought  in 
as  a  witness  for  examination  in  this  proceeding. 

It  was  claimed  on  the  one  part  that  because  she  was  examined 
she  ought  to  be  concluded  by  an  order  of  the  court.  But  she  was 
not  a  party  to  this  proceeding ;  she  had  no  right  to  examine  wit- 
nesses ;  she  had  no  control  over  the  matter,  and  can  it  be  said  that 
Aie  had  her  day  in  court  ?  Would  an  order  in  this  case  have  been 
binding  upon  Adam  Meyer?  We  think  not.  We  think  the  court 
of  common  pleas  did  not  err  in  refusing  to  enter  this  order.  We 
think  that  proceedings  in  aid  of  execution  are  intended  for  the  pur- 
pose of  enabling  a  party  to  ascertain  where  there  is  property,  any- 
thing that  can  be  subjected  to  the  payment  of  a  judgment ;  and 
then,  if  successful  may  take  such  proceedings  as  shall  be  necessary 
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to  reach  the  property.  This  view  of  the  matter  is  apparently  sus- 
tained by  the  statute  itself.     Section  469  reads  as  follows : 

"If  it  shall  appear  that  the  judgment  debtor  has  any  equitable 
interest  in  real  estate  in  the  county  in  which  proceedings  are  had, 
as  mortgagor,  mortgagee,  or  otherwise,  and  the  interest  of  said 
debtor  can  be  ascertained,  as  between  himself  and  the  person  ©r 
persons  holding  the  real  estate,  or  the  person  or  persons  having  any 
lien  on,  or  interest  in  the  same,  without  controversy  as  to  the  in- 
terest of  such  person  or  persons  in  such  legal  estate,  or  interest 
therein,  or  lien  on  the  same,  the  receiver  may  be  ordered  to  sell  and 
convey  such  real  estate,  or  the  debtor's  equitable  interest  therein." 

Now,  clearly,  the  legislature  has  been  so  guarded  in  the  use  of 
language  that  we  are  not  warranted  in  believing  that  it  was  intended 
the  court  should  enter  an  order  for  the  payment  of  moneys  when 
the  parties,  claimants  to  that  money,  as  disclosed  by  the  proceed- 
ings, were  not  before  the  court,  as  parties  to  the  proceeding.  We 
think  in  this  respect  the  court  of  common  pleas  took  a  correct  view 
of  this  statute  in  refusing  to  enter  this  order. 

But  is  this  a  case,  even  if  there  was  error  in  the  refusal  of  the 
court  of  common  pleas  to  approve  the  report  and  to  order  Hender- 
son to  pay  over  this  money,  which  the  district  court  can  review 
upon  error  ? 

This  presents  the  question  whether  that  holding  of  the  court 
was  a  final  order  in  the  case.  The  statute  upon  the  subject  reads 
as  follows :  "  A  judgment  rendered,  or  final  order  made  by  the 
court  of  common  pleas,  superior  court  of  Cleveland,  or  superior  or 
commercial  courts  of  Cincinnati,  may  be  reversed,  vacated  or  modi- 
fied by  the  district  court  for  errors  appearing  on  the  record." 

Now,  was  the  holding  of  the  court  of  common  pleas  upon  this 
motion  a  final  order  within  the  meaning  of  the  statute?  The  su- 
preme court  has  very  clearly  defined  what  is  a  final  order,  in  the 
case  of  Hobbs  v.  Beckwith  (  6  O.  S.,  252  ).  An  order  in  the  progress 
of  a  suit,  and  before  judgment,  to  be  final  and  lay  the  foundation 
for  a  petition  in  error,  must  be  such  as  determines  the  action  and 
prevents  a  judgment." 

Now,  this  was  not  such  an  order.  It  does  not  "determine  the 
action"  nor  "prevent  a  judgment."  The  plaintiff  in  error  has  a 
right  to  bring  his  action  against  Mr.  Henderson  if  Mr.  Henderson 
has  in  his  hands  moneys  that  belong  to  either  of  the  judgment 
debtors ;  may  charge  him  as  garnishee,  or  take  any  other  proceeding 
proper  under  the  circumstances  of  the  case  for  the  purpose  of  sub- 
jecting that  money,  and  the  testimony  taken  in  the  proceedings  in 
aid  of  execution,  though  not  binding  upjn  the  parties,  would  aid 
them  in  getting  at  the  facts  which  were  to  be  determined  in  fixing 
the  extent  of  the  liability  of  Mr.  Henderson.  If  the  court  had 
entered  this  order,  it  could  not  have  affected  the  rights  of  Hender- 
son, because  it  would  have  been  necessary  to  bring  a  suit  upon  the 
order,  and  Henderson  could  answer  that  other  persons  claimed  the 
money,  and  file  his  answer  in  the  nature  of  an  interpleader,  and  re- 
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quire  those  parties  to  come  in  and  litigate  between  themselves,  and 
in  that  way  the  party  to  whom  that  money  belonged  might  be  as- 
certained, and  all  the  rights  of  the  parties  determined. 

This  proceeding  in  error  to  reverse  an  order,  or  a  refusal  to 
enter  an  order,  under  the  circumstances  an  order  that  could  not 
have  been  final  as  between  the  .parties,  is  not,  we  think,  a  proceed- 
ing under  the  statutes  of  this  state,  which  can  be  reversed,  vacated 
or  modified  by  this  court  upon  error.  The  proceeding  in  error  will 
therefore  be  dismissed. 

Brewer  &  Wilcox,  for  plaintiff.  \ 


194  *  SLANDER. 

[Cuyahoga  Common  Pleas,  May  Term,  1879.] 

Esther  Byers  v.  James  Forest. 

1.  Words  charging  a  person  as  being  a  blackmailer  and  with  having  black- 

mailed persons  before  and  having  settled  the  cases,  are  not  actionable 
per  se. 

2.  Words  are  actionable  per  se  only  when  they  impute  an  indictable  offense, 

some  infectious  or  loathsome  disease,  or  affect  a  person  in  his  office,  trade 
or  profession. 

McMath,  J. 

This  is  an  action  for  slander.  The  petition  avers  that  the  de- 
fendant spoke  of  the  plaintiff  as  follows:  "She  is  a  blackmailer," 
"She  has  already  blackmailed  five  or  six  persons  in  the.  18th  ward;" 
"She  has  blackmailed  persons  beforehand  settled  the  cases  in  jus- 
tices' courts."  To  the  petition  the  defendant  demurs,  because  the 
words  laid  are  not  actionable. 

'  Blackmail  is  defined  to  be  a  certain  rent  of  money,  coin  or 
other  thing,  paid  to  persons  upon,  or  near  the  border,  being  men  of 
influence,  and  allied  with  certain  robbers  and  brigands,  to  be  pro- 
tected from  their  devastations  (Wharton's  Law  Lexicon,  p.  101). 

In  common  parlance  it  is  equivalent  to,  and  synonymous  with" 
extortion — the  exaction  of  money  either  for  the  performance  of  a 
duty,  the  prevention  of  an  injury,  or  the  exercise  of  an  influence. 
It  supposes  the  service  to  be  unlawful,  and  the  payment  invol- 
untary. 

Not  unfrequently  it  is  extorted  by  threats,  or  by  operating  upon 
the  fears  or  the  credulity,  or  by  promises  to  conceal,  or  offers  to  ex- 
pose, the  weaknesses,  the  follies,  or  the  crimes  of  the  victim.  There 
is  moral  compulsion,  which  neither  necessity,  nor  fear,  nor  cre- 
dulity can  resist.  It  cannot  be  doubted,  I  think,  that  ''blackmail"  is 
universally  regarded  as  an  unlawful  act,  but  is  not  a  crime  or  mis- 
demeanor involving  moral  turpitude,  known  to  our  law  as  such. 

An  action  can  be  maintained  for  words  spoken  of  another  im- 
puting to  her  the  act  of  blackmailing.      No  case  has  been  cited  in 
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Ohio,  settling  this  question,  and  hence  it  must  be  decided  on  gen- 
eral principles.  What  words,  then,  are  on  principle  per  se  slander- 
ous? 

It  may  be  said,  in  the  first  place,  that  all  words,  which  impute 
to  a  party  the  commission  of  an  act  which  is  indictable,  and  a  con- 
viction of  which  will  subject  the  party  to  an  infamous  punishment, 
are  per  se  actionable,  13  Mass.,  248,  6th  O.  S.  R.,  228. 

These  words  do  not  describe  a  crime  or  offense  known  to  our 
law.  Words  are  actionable  per  se  only  when  they  impute  an  indict- 
able offense,  some  infectious  or  loathsome  disease,  or  affect  a  person 
in  his  office,  trade,  profession  or  calling.  On  an  examination  of  the 
cases,  such  will  be  found  to  be  the  rule  as  to  words  actionable  per  se. 

There  is  no  rule  that  words  imputing  "great  moral  turpitude" 
are  actionable,  because  the  court  may  think  that  respectable,  moral 
people,  would  not  associate  with  a  person  guilty  of  the  act  charged. 
The  words  here  alleged  come  within  neither  of  these  three  classes, 
and  hence  *are  not  actionable,  unless  the  court  proceeds  to  enact  a 
new  rule  and  declare  this  case  as  coming  within  it,  and  this  we  shall 
decline  to  do. 

The  demurrer  in  this  case  will  therefore  be  sustained. 

Foran  &  Williams,  for  plaintiff. 

R.  A.  Davidson,  for  defendant. 


BILLS  AND    NOTES. 

[Cuyahoga  District  Court,  1879.] 

tAsA  Hudson  v.  S.  P.  Walcott  et  al. 

Although  a  maker  is  insolvent  and  the  indorsee  indorses  the  note  after  it  is 
due,  demand  and  notice  are  necessary  to  fix  the  indorsees  liability. 

Hale,  J. 

This  was  an  action  in  the  court  below  upon  a  promissory  note 
which  the  plaintiff  held  against  the  maker,  Wolcott,  and  his  imme- 
diate indorser,  Burt.  The  note  was  transferred  to  the  present 
plaintiff  after  it  became  due  and  several  questions  are  made  which 
appear  in  the  record.  The  petition  is  in  the  ordinary  form  of  a  pe- 
tition upoti  a  note  to  charge  a  maker  and  indorser,  alleging  due  de- 
mand of  payment  and  notice  of  dishonor  to  the  indorser.  The 
answer  is  a  general  denial,  denies  that  demand  of  payment  and  no- 
tice had  been  made ;  and  set  up  that  the  name  of  Burt  was  put  upon 
the  note  at  the  time  it  became  due  and  long  before  it  was  transferred 
to  this  .plaintiff  simply  for  the  purpose  of  placing  the  note  in 
bank  for  collection,  and  that  the  note  was  transferred  to  the  present 
holder  under  a  distinct  agreement  that  there  should  be  no  liability 
upon  Burt  as  indorser.     There  is  no  reply  to  that  answer.      In  this 

t  Reversed  bv  supreme  court,  39  O.  S.,  618. 
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state  of  the  pleadings  the  case  came  on  for  trial.  The  tendency  of 
the  testimony  is  only  set  out.  It  appears  that  Burt  and  Hudson 
reside  in  this  city;  that  Burt  became  iudebted  to  Hudson,  and  hav- 
ing this  note,  then  past  due  some  sixteen  months,  desired  Hudson 
to  take  it;  that  Hudson  agreed  to  take  the  note  if  Wolcott  said  it 
was  all  right;  and  together  they  went  to  Kent,  where  Wolcott  re- 
sided and  where  the  note  had  been  left  at  the  bank,  and  took  the 
note  from  the  bank,  but  not  finding  Wolcott  there  they  went  to  Ra- 
venna and  saw  Wolcott.  Hudson  first  interviewed  Wolcott,  making 
inquiry  whether  the  note  was  all  right  or  not,  Wolcott  telling  him 
it  was  all  right,  that  he  could  uot  pay  it  then  but  would  pay  it  in 
thirty  days.  They  return  to  Cleveland.  The  note  is  transferred  to 
Hudson  and  a  receipt  given  applying  it  upon  the  account. 

Testimony  was  given  on  the  part  of  Burt  tending  to  rebut  some 
of  the  testimony  given  on  the  part  of  the  plaintiff. 

The  errors  assigned  in  the  record  are,  (1)  the  court  erred  in  ad- 
mitting testimony  offered  on  the  part  of  the  defendant  against  the 
objection  of  the  plaintiff;  (2)  in  the  charge  given  to  the  jury  :  (3)  in 
the  refusal  to  charge  the  jury  as  requested  by  the  plaintiff.  The 
last  error  assigned  I  will  consider  first.  The  fifth  request  was  this: 
44 If  the  maker  of  an  overdue  note  is  insolvent  and  that  fact  is 
stated  by  the  indorser  to  the  indorsee  at  the  time  of  the  indorse- 
ment, then  demand  and  notice  is  not  necessary  to  make  the  indor- 
ser liable."  Two  or  three  authorities  are  cited  by  counsel  for  the 
plaintiff  below  which  seem  to  establish  the  doctrine  that  a  demand 
in  such  a  case  was  not  necessary ;  but  the  weight  of  authority  is 
decidedly  against  that  proposition — that  although  the  maker  be  in- 
solvent and  the  note  is  transferred  after  due  that  demand  of  pay- 
ment and  notice  to  indorser  is  essential  to  fix  his  liability,  and  in 
the  relusal  to  give  this  request  we  do  not  think  the  court  erred. 
The  fourth  request  presents  a  question  of  more  difficulty.  If  the 
question  of  waiver  could  be  properly  made  under  the  pleadings  in 
this  case  we  think  that  request  was  proper.  The  court 
below  could  only  be  justified  in  a  refusal  to  give  this  fourth  re- 
quest on  the  ground  that  the  question  was  not  in  the  case. 
.  9«  *It  is  to  be  observed  that  in  the  petition  there  is  an  allegation 

that  demand  of  payment  had  been  made  and  notice  of  dishonor 
given  to  the  indorser.  The  question  is  presented  whether  under 
the  code,  the  petition  containing  an  allegation  of  demand  and 
notice  proof  of  a  waiver  on  the  part  of  the  indorser  of  said  demand  and 
notice  can  be  made  on  the  trial.  We  are  unable  to  find  any  author- 
itative decision  by  our  supreme  court  upon  this  question.  Swan  in 
his  Pleadings  states  that  it  cannot  be  done ;  that  the  facts,  if  it  be 
demand  and  notice,  or  if  it  be  a  waiver,  whatever  facts  are  relied 
upon,  must  be  pleaded ;  that  the  artificial  rule  known  to  the  com- 
mon law  has  been  abrogated  by  the  code.  Under  the  common 
law  system  of  pleading  I  suppose  it  was  true  that  under  an  allegation 
of  demand  and  notice  an  excuse  could  be  given  in  evidence ; 
whether  a  waiver  could  be  or  not  I  am  not  quite  clear.     I  think  the 
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authorities  are  conflicting  upon  that  proposition.  Pomeroy,  in  his 
work  upon  remedies  and  remedial  rights,  who  has  struck  nearer 
the  spirit  and  philosophy  of  the  code  than  any  other  writer  I  know 
of,  states  that  under  a  code  system  of  pleading  it  is  no  longer 
allowable  to  allege  the  performance  of  an  act  and  then  upon  the 
trial  prove  an  excuse  lor  nonperformance  or  a  waiver  of  perform- 
ance of  the  act.  In  support  of  that  proposition  he  cites  a  case 
recently  decided  in  the  state  of  Missouri  ^52  Missouri)  under  a  code 
with  provisions  in  this  respect  similar  to  our  own. 

We  are  inclined  to  hold  upon  this  question  that  under  the  code 
the  fact  should  be  pleaded,  and  the  proof  should  correspond  with 
the  allegations.  If  then  the  proof  failed  to  establish  the  allega- 
tions, then  there  is  a  failure  of  the  proof. 

We  think  there  being  only  the  allegations  of  demand  and 
notice  and  the  proof  having  gone,  under  the  rule,  to  that  alle- 
gation, on  the  claim  on  the  part  of  the  plaintiff  that  it  tended  to 
prove  demand  and  notice,  that  this  request  was  properly  refused — 
because  there  was  no  such  issue  between  the  parties. 

The  first  proposition  was  in  these  words  and  raises  the  ques- 
tion of  the  sufficiency  of  the  demand:  "It  the  jury  find  that 
Wolcott,  the  maker  of  the  note  described  in  the  petition,  was  insol- 
vent, and  that  Burt,  the  defendant,  when  he  transferred  it  to  plain- 
tiff for  a  valuable  consideration,  and  had  made  an  effort  to  collect  it 
of  Wolcott  and  had  failed,  and  if  when  he  transferred  it  he  said  to  the 
plaintiff,  pointing  to  his  indorsement,  '  This  is  the  security  I  give 
you  for  the  note,'  and  the  plaintiff  said,  '  I  will  take  it  if  Wolcott, 
the  maker,  says  it  is  all  right,  and  that  he  would  pay  it,'  or  words  to 
that  effect,  and  then  both  plaintiff  and  Burt  went  to  where  Wol- 
cott, the  maker,  was,  and  the  plaintiff  had  a  conversation  with 
Wolcott,  asked  him  if  he  could  pay  the  note,  and  Wolcott  in  sub- 
stance said  that  he  thought  he  could  pay  it  soon,  or  within  about 
thirty  days,  and  the  plaintiff  communicated  to  Burt  this  conversa- 
tion, and  said  he  would  take  the  note,  and  then  Burt  handed 
him  the  note,  being  on  the  same  day,  and  on  the  occasion  of  the  visit 
of  plaintiff  and  Burt  to  Wolcott  to  ascertain  whether  the  plaintiff 
would  take  the  note  of  Burt,  that  this  state  of  facts  was  such  de- 
mand of  payment  of  the  maker  by  plaintiff  and  notice  to  Burt  of 
nonpayment  as  would  make  him  liable  as  indorser  of  the  note  of 
plaintiff    without  further   demand  and  notice." 

We  think  that  demand  of  payment  and  notice  of  nonpayment 
is  essential  to  fix  the  liability  of  an  indorser.  This  proposition 
assumes,  that  at  the  time,  and  we  are  asked  to  say,  that  this  was  a 
sufficient  demand  of  payment  of  the  maker  by  the  present  holder — 
a  demand  of  payment  before  he  owned  the  note,  before  the  con- 
tract was  completed  by  which  it  was  transferred.  The  court  was 
asked  to  say,  assuming  that  a  demand  and  notice  was  necessary, 
that  that  constituted  a  demand  and  notice.  We  think  the  court 
very  properly  refused  to  give  that  request.  The  plaintiff  requested 
the  court  to  charge  the  jury  that  if  the  jury  found   the  facts  as 
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claimed  by  the  plaintiff  to  be  true,  that  there  was  a  sufficient  de- 
mand and  notice  under  the  circumstances  to  entitle  the  plaintiff  to 
recover.  This  request  was  refused.  It  will  be  conceded,  we  take 
it,  that  that  was  too  indefinite. 

The  court  charged  the  jury  that  the  plaintiff,  to  entitle  him  to 
recover,  must  have  been  the  owner  of  the  note  at  the  time  the 
demand  was  made,  and  the  plaintiff  could  not  have  been  the  owner 
of  the  note  at  the  time  the  plaintiff  talked  with  the  maker  of  the 
note  at  Ravenna,  if  plaintiff  had  not  then  agreed  to  take  the  note, 
and  that  plaintiff's  receiving  the  note  immediately  after  said  talk 
would  not  date  back  and  make  him  the  owner  of  the  note  at  the 
time  when  plaintiff  talked  with  Wolcott  about  Wolcott's  being  able 
to  pay  it. 

The  court  also  charged  the  jury  that  if  they  found  that  on  the 
27th  day  of  May,  1875,  the  plaintiff  was  the  owner  of  the  note,  and 
the  maker  promised  to  pay  it  in  thirty  days,  and  the  indorser  agreed 
to  the  extension,  then,  in  that  case,  demand  on  the  maker  must  be 
made  on  the  thirtieth  day  thereafter,  without  three  days  of  grace  and 
notice  given  as  to  the  indorser  Burt  within  a  reasonable  time  thereafter; 
that  a  demand  of  payment  on  the  6th  day  of  July  following  and' 
notice  of  nonpayment  to  the  defendant  Burt,  the  indorser,  the  next 
day  thereafter  would  not  be  a  sufficient  notice  to  hold  the  indorser 
because  both  parties  lived  in  the  same  neighborhood." 

We  have  had  more  trouble  with  this  charge  of  the  court  than 
anything  else  connected  with  the  case.  There  are  certain  expres- 
sions in  that  charge  that  could  not  be  sustained  if  they  stood  alone. 
That  a  demand  of  payment  upon  one  day  and  notice  to  the  indorser 
upon  the  following  morning  was  not  sufficient.  I  do  not  think 
that  is  true.  But  let  us  see  just  exactly  what  this  charge  is :  The 
talk  at  Ravenna,  between  these  three  parties,  was  on  the  27th  day  of 
May,  when  it  was  agreed  that  this  note  should  be  transferred  to 
Burt  and  Wolcott.  The  parties  have  given  evidence  pro  and  con 
of  that  transaction.  Now,  that  proposition,  when  we  free  it  from 
the  nonessentials,  is  this :  That  when  it  became  due  on  the  27th 
of  May  it  was  agreed  between  these  three  parties  that  the  time 
upon  this  note  should  be  extended  for  thirty  days,  then  demand  of 
payment  and  notice  must  be  made  on  the  thirtieth  day ;  or,  at  all 
events,  that  it  would  not  be  good  on  the  6th  of  July,  which  would 
be  some  forty  days  after.  Now,  had  nothing  been  said,  no  agree- 
ment made  at  the  time  that  note  was  transferred,  I  entertain  no 
doubt  but  that  the  rule  would  be  this ;  that  the  demand  must  be 
made  within  a  reasonable  time,  and  notice  given  to  the  indorser 
that  it  stands  substantially  like  a  note  payable  on  demand.  We  are 
not  prepared  to  say  that  the  court  erred  in  saying  that  demand  on 
the  6th  of  July,  under  those  circumstances,  would  not  be  sufficient, 
and  that  was  the  only  demand  that  proof  was  given  tending  to 
show  had  been  made,  and  hence,  the  whole  proposition  can  be  sus- 
tained.    There  is  no  error  in  this  proposition  if  it   be  true   that 
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under  the  circumstances  demand  on  the  6th  of  July  was  insufficient 
to  fix  the  liability  of  the  incjorser. 

We  are  disposed  to  hold  that  the  court  did  not  err  in  the 
charge  as  Riven,  and  in  refusing  to  give  the  charge  upon  that  par- 
ticular subject. 

*The  defendant  also  gave  testimony  tending  to  show,  over  jg~ 
the  objections  of  the  plaintiff  which  were  overruled  by  the 
court,  that  the  plaintiff  had  agreed  at  the  time  of  the  transfer  of  the 
.note  to  him,  to  take  it  at  his  own  risk  and  was  not  to  rely  on  the 
defendant  Burt  as  an  indorser.  Now,  as  to  the  tendency  of  the  tes- 
timony, the  petition  only  alleged  demand  and  notice  on  the  27th 
day  of  May.  That  we  find  to  be  before  the  plaintiff  owned  the 
note.  We  find  that  under  the  tendency  of  the  testimony  the  de- 
mand upon  that  day  was  insufficient.  No  steps  were  taken  to  fix 
the  liability  of  the  indorser.  We  have  held  at  the  present  term 
of  the  court  that  as  between  the  immediate  parties  to  the  contract 
that  the  contract  of  indorsement  is  subject  to  explanation  as  to  the 
intention  of  the  parties.  Had  this  case  been  tried  upon  the  issue  of 
a  waiver  of  demand  and  notice  on  the  part  of  the  indorser  we 
would  have  been  troubled  in  sustaining  this  verdict,  but  on  the 
issues  made  between  the  parties  we  find  no  error  in  this  record,  and 
the  judgment  will  be  affirmed. 

Hutchins  &  Campbell,  for  plaintiff  in  error. 

W.  I.  Hudson,  for  Asa  Hudson. 

B.  W.  Haskins,  for  Burt. 


BASTARDY. 

[Cuyahoga  District  Court,  1879.] 

fMATTHiAS  Jedlicka  v.  the  State  of  Ohio. 

A  recognizance  in  bastardy,  conditioned  that  the  putative  father  shall  appear 
before  the  common  pleas  court  at  the  first  day  of  the  term  thereof,  omit- 
ting the  word  "next"  before  the  word  "  term  "  will  be  construed  in  con- 
nection with  the  statute  requiring  him  to  appear  at  the  next  term,  and 
will  be  sustained  as  a  bona  which  is  broken  by  nonappearance  at  said 
term. 

TlBBALS,  J. 

The  action  below  .was  brought  upon  a  recognizance  entered 
into  by  Jedlicka  and  Prosek  in*  a  bastardy  proceeding 
before  a  magistrate  for  the  appearance  of  Jedlicka  at  the  court  of 
common  pleas.  The  defendant  Prosek,  while  he  admits  the  execu- 
tion of  this  instrument  attached,  he  denies  the  legal  conclusion 
drawn.  It  is  averred  in  the  petition  that  the  recognizance  bound 
him  to  appear  at  the  next  term  of  the  court  of  common  pleas.  He 
says  that  the  recognizance  is  indefinite,  that  it  does  not  fix  any 

tAflirmed  in  Prosek  v.  State,  38  O.  S.,  606. 
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time  when  he  was  to  appear,  and  that  he  did  appear  at  a  subsequent 
term  of  the  court  in  compliance  with  the  recognizance.  A  demur- 
rer was  interposed  to  that  answer  and  sustained.  The  errors  as- 
signed are,  that  the  petition  is  insufficient  to  constitute  a  cause  of 
action,  and  the  error  of  the  court  in  overruling  the  demurrer  to  the 
answer.  The  point  made  arises  upon  the  condition  of  the  bond, 
"  the  said  Matthias  Jedlicka  shall  personally  appear  before  the  court 
of  common  pleas  to  be  holden  in  and  for  the  county  afon-said,  at 
the  first  day  of  the  term  thereof."  The  word  "next"  before  the 
word  "  term "  is  omitted.  It  is  simply  a  question  whether  that 
word  being  omitted  he  was  required  to  appear  at  the  next  term  of 
the  court. 

No  authorities  have  been  cited  upon  either  side  that  precisely 
settle  this  question.  There  are  those  which  hold  that  such  instru- 
ments are  to  be  strictly  construed ;  others  which  relax  somewhat 
that  rule.  The  statute  provides  in  this  class  of  cases  that  the  party 
shall  enter  into  an  undertaking  for  his  appearance  at  the  next  term 
of  the  court  to  be  holden  in  the  county.  That  this  bond  is  indefi- 
nite in  omitting  the  word  "next"  is  certainly  true;  and  we  have 
come  to  the  concluion  in  view  of  all  the  authorities  cited  on  both 
sides,  that  since  the  statute  fixes  the  time  at  which  the  parties  shall 
appear,  of  which  he  is  bound  to  take  notice,  and  requires  him  to 
appear  at  the  first  day  of  the  next  term ;  that  this  bond  should  be 
construed  in  the  light  of  that  statute  and  the  two  together  should 
constitute  the  obligation  that  he  entered  into  and  that  it  makes  the 
point  sufficiently  definite  to  hold  him.  We  have  therefore  con- 
cluded to  sustain  this  undertaking  and  affirm  the  judgment  below. 

Jackson  &  Pudney,  for  plaintiff  in  error. 

Wilson  &  Sykora,  for  defendant  in  error. 


201  *  EJECTMENT. 

[Coshocton  Common  Pleas,  April  Term,  1879.] 

t  Alfred  Avery  v.  Magdalena  Royer  et  al. 

Where  one  claiming  under  a  sheriff 's  sale  ejects  parties  claiming  under  a  sale 
by  the  judgment  debtor  after  sale,  but  before  confirmation,  the  latter  are 
entitled  to  the  benefit  of  the  occupying  claimant's  rights,  where  they  are 
not  such  vendees,  but  there  are  intermediate  conveyances  duly  authenti- 
cated and  recorded. 

VOORHES,  J. 

On  the  20th  day  of  March,  1878,  the  plaintiff  filed  his  petition 
in  the  court  of  common  pleas  of  Coshocton  county,  against  the  de- 
fendants, claiming  that  he  had  the  legal  title  to,  and  was  entitled  to 
the  immediate  possession  of  the  following  real  estate,  in  said  county, 
to-wit :     The  S.  W.  \  of  N.  E.  \  section  23,   tp.  4,  range  6—41 

tAffirmed  at  June  term  of  district  court. 
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acres  ;  also  the  N.  W.  $  of  N.  E.  i  of  said  section  23,  containing  40 
acres;  also  70  acres  in  the  3d  quarter  tp.  and  6th  range,  described  by 
metes  and  bounds  in  his  petition.  He  avers  that  the  defendants,  on  the 
1st  day  of  October,  1875,  unlawfully  and  wrongfully  took  posses- 
sion of  the  same,  prayed  for  judgment  for  possession  and  damages. 

To  the  petition  the  defendants  filed  their  answer,  denying  that 
the  plaintiff  owned  the  legal  estate,  or  any  estate  whatever  in  the 
said  premises,  or  that  he  was  entitled  to  the  possession  thereof. 

*At  the  February  term,  1879,  the  case  was  tried  and  judg-  202 
ment  rendered  in  favor  of  the  plaintiff.     That  he  was  entitled 
to  the  possession,  and  that  he  recover  the  sum  of  $10  for  the  wrongful 
detention  thereof  by  the  defendants. 

Whereupon  the  defendants  filed  their  motion  asking  further 
proceedings  under  the  statute  for  the  relief  of  occupying  claimants 
upon  the  lands  set  forth  in  said  petition,  and  for  the  valuation  of 
the  improvements  by  them  made  upou  the  same. 

The  statute  of  1878,'page  766,  provides  "  that  a  person  in  the 
quiet  possession  of  lands,  or  tenements,  and  claiming  to  own  the 
same,  who  has  obtained  title  to  and  is  in  possession  of  the  same, 
without  fraud  or  collusion  on  his  part,  shall  not  be  evicted  or  turned 
out  of  possession  by  any  person  who  sets  up  and  proves  an  adverse 
or  better  title,  until  the  occupying  claimant  or  his  heirs,  are  fully 
paid  the  value  of  all  lasting  and  valuable  improvements  made  on 
the  land  by  him,  or  by  the  person  under  whom  he  holds,  previous 
to  receiving  actual  notice  by  the  commencement  of  suit  on  such 
adverse  claim  whereby  such  eviction  may  be  effected,  unless  such 
occupying  claimant  refuse  to  pay  the  person  so  setting  up  and  prov- 
ing an  adverse  and  better  title,  the  value  of  the  lands  without  im- 
provements made  thereon  as  aforesaid,  and  upon  demand  of  the  suc- 
cessful claimant  or  his  heirs,  as  therein  provided."  One  of  the  pro- 
visions is,  *'  when  such  occupying  claimant  holds  the  same  by  deed, 
devise,  descent,  contract  or  agreement  from  and  under  a  person 
claiming  title  as  aforesaid,  derived  from  the  records  of  a  public  of- 
fice or  by  deed  duly  authenticated  and  recorded."  Section  10  of  the 
same  act  provides  "  that  the  court  rendering  judgment  against  the 
occupying  claimant  in  any  case  provided  by  said  act,  shall,  at  the 
request  of  either  party,  cause  a  journal  entry  thereof  to  be  made, 
and  thereby  the  right  to  have  a  jury  to  assess  the  value  of  all  lasting 
and  valuable  improvements  is  secured  and  the  parties  entitled  to 
have  such  other  and  further  proceedings  to  that  end  as  is  provided 
in  the  law." 

The  question  now  recurs,  have  these  defendants  shown  that 
they  are  entitled  as  against  the  plaintiffs  to  have  an  assessment  of 
the  value  of  the  improvements  made  upon  the  lands  in  the  petition 
described.  To  determine  this,  we  must  inquire  into  the  respective 
titles  and  claims  to  title  of  this  land  as  made  by  these  parties. 

The  parties  both  claim  title  trom  one  Daniel  Welch ;  the  plain- 
tiff by  operation  of  law,  and  the  defendants  by  the  act  of  the 
parties. 
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The  plaintiff  claims  that  Joseph  E.  Williams  and  others  filed 
their  petition  in  the  court  of  common  pleas  of  Summit  county, 
Ohio,  in  October,  1853,  against  said  Daniel  Welch.  That  such  pro- 
ceedings were  had  thereon,  that  they  recovered  a  judgment  against 
Welch  in  December,  1853,  for  the  sum  of  $186.77.  An  order  of 
sale  was  issued  by  the  clerk  of  Summit  county  common  pleas  on 
the  judgment,  on  the  13th  day  of  May,  1861,  directed  to  sheriff 
of  Coshocton  county,  Ohio,  who,  on  the  24th  day  of  June,  1861, 
sold  said  premises  to  William  H.  Upson  and  N.  W.  Goodhue,  trus- 
tees of  Henry  L.  Crowell,  Babcock  &  Hurd,  Avery,,  Hilliard  &  Co., 
and  H.  K.  Wells,  for  the  sum  of  $1,334.  This  sale  was  confirmed 
by  Summit  common  pleas,  at  November  term,  1861,  and  the  sheriff 
of  Coshocton  count)'  ordered  to  make  to  the  purchasers  a  deed  for 
the  premises  so  sold.  Afterwards,  at  the  January  term,  1876,  the 
court  of  common  pleas  of  said  Summit  county,  ordered  the  sheriff 
to  make  a  deed  to  Goodhue  &  Upson,  trustees  as  aforesaid,  and  in 
pursuance  to  said  order  the  sheriff  of  Coshocton  county  made  a 
deed  to  Goodhue  &  Upson,  dated  March  13ht,  1876.  On  the  27th 
day  of  March,  1876,  Goodhue  &  Upson  conveyed  to  Alfred  Avery, 
the  plaintiff,  the  premises  in  controversy. 

The  defendants  claim  title  to  the  same  premises  by  chain  of 
title  from  Welch,  as  follows  : 

Said  Welch  and  wife,  by  deed  bearing  date  on  the  23d  day  of 
June,  1868,  conveyed  the  same  to  Hall,  Marvin  &  Hoy ;  the  two 
former  one  undivided  one-half,  and  the  latter  an  undivided  one-half, 
which  deed  was  duly  recorded  June  25th,  1868.  On  the  18th  day  of 
November,  1869,  Hoy  and  wife  conveyed  the  undivided  one-half  to 
Joseph  Royer,  which  was  duly  recorded  December  7th,  1869.  On 
the  19th  day  of  June,  1872,  Hall  &  Marvin,  joined  by  their  wives, 
made  a  deed  to  Joseph  Royer  for  the  other  undivided  one- half, 
which  was  recorded  October  19th,  1872. 

Royer  and  his  wife,  on  the  2lst  day  of  May,1874,  made  a  deed  to 
John  Berdenkercher  for  the  whole  premises,  and  this  deed  was  duly 
executed  and  recorded  June  5th,  1874.  John  Berdenkercher  and  wife 
on  the  17th  day  of  June,  1874,  deeded  the  same  premises  to  Magda- 
lena  Royer  during  her  life,  and  to  the  other  defendants  in  fee  simple, 
and  this  deed  was  duly  recorded  August  26th,  1874.  Thus  we  have 
traced  the  titles  relied  upon  by  the  plaintiff  and  the  defendants  to 
the  land  in  the  plaintiff's  petition  described. 

The  plaintiff  brought  his  suit  to  recover  the  possession  of  these 
defendants  upon  the  strength  of  his  title  traced  to  Welch  as  afore- 
said. To  defeat  his  recovery  the  defendants  relied  upon  the  claim 
of  title  from  Welch  as  thus  stated.  Upon  the  trial  the  court  found 
for  the  plaintiff,  whereupon  the  defendants  ask  for  the  benefit  of  the 
occupying  claimant  law,  and  to  sustain  their  claim  they  rely  upon 
the  chain  of  title  by  which  they  supposed  they  were  the  owners  in 
fee  simple  of  the  premises  in  controversy. 

Does  the  statute  of  1878,  which  is  but  the  reenactment  of  the 
former  legislation  upon  this  subject,  provide  the  relief  here  sought 
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by  the  motion  of  these  defendants  ?  is  the  material  question  to  be 
answered  from  the  language  of  the  statute. 

A  person  claiming  title  to  premises  derived  from  a  party- 
holding  the  same  by  a  deed  duly  authenticated  and  recorded,  al- 
though he  may  be  ousted  from  the  premises  by  a  party  holding  a 
superior  title,  is  still  entitled  to  be  compensated  for  improvements 
made  while  in  the  quiet  possession  thereof  and  claiming  to  own  the 
same,  he  having  obtained  his  title  and  possession  without  fraud 
or  collusion,  and  he  shall  not  be  ousted  or  turned  out  of  his  pos- 
session by  the  person  who  may  have  and  assert  a  superior  title, 
until  he  is  paid  as  provided  for  in  the  statute  for  the  improvements 
made  before  he  is  notified  of  the  superior  title  by  the  commence- 
ment of  a  suit  for  his  eviction.  Is  the  status  of  these  defendants 
such  as  entitles  them  to  the  provisions  of  the  occupying  claimant 
statute  ?  The  question  has  already  been  settled  by  this  court,  that 
the  plaintiff  has  the  superior  title'  to  this  land,  and  that  what- 
ever supposed  title  the  defendants  have  is  derived  from  a  judgment 
debtor  granted  after  his  interest  had  been  so  fixed  in  the  law,  that 
l)is  title  must  take  such  course  as  would  be  given  to  it  by  a  judicial 
sale. 

In  the  case  of  Vincent  v.  Lessee  of  Goddard,  7th  O.  R.,  2d  pt., 
138,  the  question  is  tersely  presented  as  to  whether  a  title  derived 
from  a  judgment  debtor  after  a  levy  made  shall  entitle  the  party  to 
the  benefit  of  the  occupying  claimant  act  as  against  a  purchaser  of 
the  same  premises  at  sheriff's  sale,  and  the  answer  unequivocally 
given  that  such  title  secures  to  him  no  remedy  for  improvements 
*made  under  such  a  title  and  possession.  But  whether  or  not  203 
such  a  purchaser  could  make  a  deed  to  another  without  notice, 
who  should  take  possession,  quietly  hold  and  make  improvements, 
is  not  settled  by  this  decision.  If  such  a  party  is  within  the  pur- 
view of  this  statute  and  is  afforded  the  remedy  of  the  statute  upon 
the  fact  being  established  that  his  grantor  had  for  the  premises  a  deed 
duly  authenticated  and  recorded  is  a  question  for  the  solution  of 
which  we  must  again  consult  the  statute,  and  the  interpretation 
given  to  it  by  the  courts. 

In  the  case  of  Lessee  of  Beardsley  v.  Chapman,  O.  S.  R.  1st, 
118,  the  court  says:  "  That  the  words  of  the  statute  '  by  deed  duly 
authenticated  and  recorded,'  does  not  mean  the  deed  of  the  occupy- 
ing claimant,  but  that  it  does  mean  the  deed  of  his  grantor,  and  the 
court  here  holds  that  the  deeds  that  will  afford  the  relief  under  the 
law  is  the  deed  of  the  occupying  claimant,  and  the  deed  of  the  party 
under  whom  he  holds,  and  if  these  deeds  are  duly  authenticated 
and  recorded,  purporting  to  convey  a  fee  simple,  and  nothing  in 
them  indicates  that  the  grantor  was  not  seized  of  such  an  estate, 
then  is  the  occupying  claimant  entitled  to  his  remedy. 

We  take  it  to  be  clearly  settled  that  if  the  grantor  who  conveys 
to  the  occupying  claimant  had  for  the  premises  a  deed  duly  authen- 
ticated and  recorded,  and  makes  a  deed  in  due  form  to  the  occupy- 
ing claimant  and  he  enters  into  the  quiet  and  peaceable  possession, 
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and  makes  valuable  and  lasting  improvements,  he  is  entitled  to  be 
paid  for  the  same  before  he  can  be  evicted,  unless  it  shall  appear  that 
he  had  actual  notice  of  the  superior  title  before  making  his  improve- 
ments. Counsel  claim  that  Joseph  Royer  had  actual  notice  of  the 
plaintiffs  claim  at  the  time  he  purchased  and  received  his  deed 
from  Hoy,  and  that  this  notce  is  embodied  in  the  deed  so  made  by 
Hoy.  The  deed  of  Hoy  is  a  warranty  deed  in  the  usual  lorm,  with 
the  additional  proviso  that  Royer  and  his  representatives  should 
permit  Hoy  and  his  attorneys  to  defend  the  title  in  whatever  court 
Royer  might  be  sued,  and  providing  further  that  Royer  should  do 
nothing  to  prevent  a  fair  trial  of  any  claim  that  might  be  pre- 
ferred against  the  title.  And  further,  that  should  Royer  or  his  rep- 
resentatives lose  their  title,  the  damages  for  such  forfeit  of  title 
should  be  fixed  and  determined  as  provided  for  in  said  deed. 

Taking  these "  provisos  as  a  notice  to  Royer  to  beware  of  the 
claims  of  others  to  the  property,  to  whom  would  he  be  referred; 
by  whom  could  he  be  informed  ot  a  claim  upon  the  premises;  to 
whom  or  where  should  he  go  for  such  information  any  more  than 
should  every  grantee  receiving  a  warranty  deed  for  a  farm  ?  He 
has  neither  person,  place  or  character  of  a  claim  pointed  out  that 
was  likely  ever  to  be  preferred  against  this  property.  So  we  think 
a  fair  construction  of  the  provisions  in  the  deeds  of  Hoy,  Hall  and 
Marvin  to  Royer,  furnish  no  notice  whatever  to  Royer  that  any 
person  held  a  claim  that  would  likely  arise  against  the  property. 
They,  instead  of  indicating  a  claim  likely  to  be  preferred ,  merely 
aim  to  provide  that  they  shall  have  the  right  to  defend  against  it, 
and  if  unsuccesslul  the  amount  of  damages  for  which  they  shall  be 
liable,  neither  of  which  will,  when  fairly  considered,  amount  to 
anything  more  as  to  the  confidence  they  had  in  tlje  title  to  the  prop- 
erty they  were  conveying  than  is  manifested  by  the  covenants  of 
wairanty  in  every  deed  made  to  convey  an  interest  in  land.  Then 
we  think  it  is  manifest  from  the  record  evidence-  before  us  that 
when  Royer  received  his  deeds  from  Hoy,  Hall  and  Marvin  he  was 
seized  of  an  estate  in  fee  simple  so  far  as  was  manifested  by  deeds 
duly  authenticated  and  recorded.  And  looking  at  these  deeds,  the 
presumption  of  the  law  is  that  Royer  had  a  good  title  to  the  land, 
and  that  his  grantors  had  not  been  guilty  of  a  penitentiary  offense 
in  conveying  to  him  land  to  which  they  had  no  title. 

It  is  true  that  Royer  may  have  had  such  actual  notice  of  an 
outstanding  title  or  claim  to  the  land  that  he  as  an  occupying  claim- 
ant could  not  have  asserted  his  claim  for  improvements.  And  I 
think,  from  the  testimony  of  Mr.  Stewart,  such  was  the  fact.  But 
it  is  his  grantee,  if  we  strike  out  the  trustee,  through  whom  he  con- 
veyed his  apparent  title  to  these  defendants.  And  would  a  notice 
to  Royer  that  would  have  silenced  his  right  to  compensation  for 
improvements,  be  equally  effectual  to  his  grantee  without  notice — 
would  his  fraud  be  visited  upon  an  innocent  party  to  whom  he  had 
conveyed  the  apparent  title,  and  who  had  expended  money  and  labor 
in  making  lasting  and  valuable  improvements  upon  the  land?  Upon 
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this  question  we  have  been  furnished  no  authority  for  visiting  such 
a  penalty  upon  a  party  who  in  confidence  of  their  rights  have  ex- 
pended of  their  money  and  labor  to  improve  a  home,  which  is  now 
to  be  swept  from  them  by  a  superior  title  of  which  they  were  wholly 
ignorant.  We  do  not  think  that  it  makes  any  difference  that 
this  woman  and  her  children  received  this  deed  from  the  husband 
and  parent  without  a  valuable  consideration.  Love  and  affection  is 
a  good  consideration  to  support  a  conveyance  of  land,  and  when 
not  adverse  to  the  rights  of  creditors  and  tree  from  fraud,  such  a 
conveyance  is  just  as  ample  to  divest  the  title  of  a  grantor  and  in- 
vest it  in  a  grantee  as  though  the  quid  pro  quo  was  an  exact  and  full 
consideration  for  the  conveyance.  The  grantee  would  then  stand 
as  the  owner  with  full  right  to  make  such  improvements  upon  the 
land  as  his  judgment,  taste  or  desire  might  prompt.  And  the  power 
of  the  law  and  of  the  courts  is  as  ample  to  protect  the  rights  of  a 
party  thus  invested  with  a  title  as  by  any  other  means  known  to  the 
law. 

Take  it  then  for  granted  that  these  defendants  have  a  title  to 
the  land  by  a  deed  from  Royer  duly  authenticated  and  recorded,  and 
that  Royer  at  the  time  he  made  to  them  the  deed  had  a  deed  or  deeds 
from  Hoy,  Hall  and  Marvin,  duly  executed  and  recorded,  and  that 
they  received  no  notice  by  the  deed  from  Royer,  nor  did  they  have 
any  actual  notice  of  a  claim  against  the  title,  that  they  entered  into 
the  possession  peaceably,  and  made  improvements  by  building  a 
house,  spring  house,  smoke  house,  corn  crib,  and  clearing  and  fenc- 
ing land.  Are  they  not  one  of  the  parties  expressly  provided  for 
in  the  statute  "as  entitled  to  be  paid  for  all  improvements  made  by 
them  or  their  grantor  before  receiving  a  notice  by  the  commence- 
ment of  a  suit  to  oust  them  from  their  possession  ?  "  We  are  not 
able  to  resist  the  conclusion  that  these  defendants  are  clearly  within 
the  provisions  of  the  statute,  and  are  entitled  to  have  such  further 
proceedings  as  will  bring  to  them  the  rights  vouchsafed  in  the  law. 
There  can  be  no  doubt  but  what  these  defendants  would  have  been 
as  fully  invested  with  the  title  to  the  premises  had  the  title  of  Royer 
been  good  as  though  they  were  strangers  and  had  paid  a  full  consid- 
eration for  the  conveyance.  If  so,  did  thev  not,  in  the  absence  of 
knowledge  of  an  adverse  claim,  have  the  same  right  to  improve  that 
any  one  would  have  to  improve  his  property  ?  Would  they  not  have 
the  same  right  to  rely  upon  the  title  of  Royer,  and  as  much  expect 
to  be  invested  with  a  clear  title  from  him  as  though  they  had  been 
strangers?  If,  then,  they  hed  a  right  to  rely  upon  their  title,  they 
would  have  a  right  to  improve.  There  is  nothing  in  the  law  that 
would  make  *the  consideration  or  the  relation  of  the  parties  2fl. 
an  impediment  in  the  way  to  recover  tor  improvements  made 
upon  an  honest  belief  that  they  possessed  a  good  title. 

Magdalena  Rover  testifies  that  she  had  no  knowledge  of  any 
claim  to  this  property  adverse  to  her  title;  that  she  had  in  good 
faith,  honestly  believing  that  she  and  the  other  defendants  had  the 
full  title  to  the  premises,  made  the   improvements  for  which  they 
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now  ask  to  be  compensated.  Can  we  defeat  this  claim  without  first 
deciding  that  a  wife  and  children  can  not  receive  a  clear  title  from 
the  parent  and  ancestor?  That  in  order  to  make  a  good  title,  more 
than  "love  and  affection"  is  necessary  as  a  consideration?  And 
that  when  they  receive  the  title  they  must  take  and  hold  it  effected 
with  all  effective  notices  had  by  the  grantor?  Such,  we  think,  is 
not  the  law,  and  is  not  the  spirit  of  the  judicial  constructions  so  far  an- 
nounced upon  the  statute  made  to  afford  justice  to  the  parties.  When 
the  claimant  can  say  that  at  the  time  of  making  the  improvements 
he  was  in  the  peaceable  possession,  without  fraud  or  collusion ;  that 
he  had  for  the  premises  a  deed  duly  authenticated  and  recorded,  and 
that  his  grantor  had,  as  manifested  by  record,  a  similar  evidence 
of  his  title,  he  not  only  brings  himself  within  the  letter  of  the  law, 
but  is  in  perfect  accord  with  the  judicial  construction  put  upon  the 
statute  by  the  supreme  court  of  the  state. 

Is  it  not  the  language  of  the  statute  if  the  claimant  holds  the 
property  by  deed,  devise,  descent,  contract  or  agreement  from  and 
under  a  person  claiming  title  by  a  deed  duly  authenticated  and  re- 
corded, that  his  rights  under  the  statute  are  complete? 

If,  then,  Royer  had  a  deed  duly  authenticated  and  recorded,  and 
had  died  leaving  these  defendants  as  his  legal  representatives, would 
they  not  have  had  a  right  to  reh  upon  his  title  and  proceed  to  im- 
prove, with  full  assurance  that  if  afterwards  their  title  should  be 
defeated,  they  would  have  such  an  interest,  that  in  equity  it  should 
be  awarded  to  them  ?     This,  I  think,  could  hardly  be  doubted. 

Let  the  motion  prevail  and  such  entry  be  made  in  the  journal 
as  will  secure  to  them  the  relief  asked. 

Campbell  &  Voorhes  for  motion. 

Spangler,  Pomerene  &  Stansbury,  opposed. 


JUDGMENTS— NEW  TRIAL. 

[Cuyahoga  Common  Pleas,  May  Term,  18T9.] 

fWiLLiAM  Backus  v.  Aurora  Fire  and  Marine  Ins.  Co. 

1.  A  petition  for  a  new  trial  does  not  lie  on  the  ground  that  judgment  by  de- 

fault was  taken  against  defendants  through  negligence  of  counsel. 

2.  An  omission  to  certify  in  a  default  judgment,  which  one  of  the  parties  was 

surety  and  which  principal  on  an  official  bond  is  not  such  a  mistake  or 
omission  of  the  clerk,  as  will  support  a  petition  for  a  new  trial. 

McMath,  J. 

This  a  petition  filed  by  these  plaintiffs  to  vacate  a  judgment  of 
this  court  rendered  September  3d,  1878.  They  seek  to  vacate  the 
judgment  upon  the  ground  of  irregularity  in  obtaining  the  same, 

tAmrmed  by  district  court,  2  Clev.,  29i). 
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and  also  on  the  ground  of  an  omission  of  the  clerk  in  making  a 
certificate. 

This  suit  was  originally  brought  by  this  defendant,  the  Aurora 
Fire  and  Marine  Insurance  Company,  against  these  plaintiffs  to  re- 
cover upon  a  penal  bond.  It  appears  from  the  petition  that  William 
Backus  was  the  agent  of  the  Aurora  Fire  and  Marine  Insurance 
Company,  and  as  such  agent  he  gave  a  bond  for  the  faithful  perform- 
ance of  his  duties,  that  he  would  pay  over  all  moneys  that  should 
come  into  his  hands  as  such  agent.  There  seems,  from  the  state- 
ments of  the  petition  in  the  original  action,  to  have  been  a  defalca- 
tion. Thereupon  the  Aurora  Fire  and  Marine  Insurance  Company 
brought  suit  upon  the  bond  and  recovered  $1,090,  with  interest. 

It  appears  that  in  the  original  action  the  defendants  were  in 
default  of  an  answer.  They  aver  in  this  petition  to  vacate  that  they 
had  employed  counsel  (an  officer  of  this  court)  to  look  after  their 
case.  They  aver  in  their  petition  that  they  were  ignorant  of  the 
rules  of  pleading,  and  relied  upon  counsel;  and  they  say  that  through 
the  negligence  of  counsel  no  answer  was  interposed  in  thfe  original 
action,  and  a  judgment  was  taken  against  them. 

Now,  if  that  was  all  there  was  of  it,  there  is  no  doubt  but  they 
would  have  a  remedy  against  their  attorney.  Their  ignorance  of 
the  rules  of  pleading  would  not  warrant  the  vacation  of  the  judg- 
ment. They  say  that  they  were  not  present  at  the  time  the  default 
was  entered;  that  they* knew  nothing  at  all  about  it.  It  was  their 
duty  to  be  present  as  parties  in  that  action,  or  to  see  that  counsel 
was  present,  and  their  absence  or  reliance  on  counsel  would  be  no 
excuse  and  would  not  warrant  the  vacation  of  the  judgment  ren- 
dered. They  admit  that  they  were  properly  summoned,  and  it  is 
not  claimed  here  that  the  default  was  entered  before  the  rule  day 
passed.  So  that  they  had  their  day  in  court,  and  had  an  opportu- 
nity to  be  heard,  either  in  person  or  by  counsel.  The  judgment 
which  was  rendered  in  the  action  appears  periectly  regular  upon  its 
face.  It  recites  the  fact  that  this  case  came  on  for  hearing.  It  is  not 
claimed  in  the  petition  that  it  came  on  out  of  its  order,  nor  does  it 
appear  from  the  judgment  that  it  came  on  and  was  heard  out  of  its 
order,  but  it  was  heard  in  order  upon  the  pleadings,  testimony  sub- 
mitted and  the  arguments  of  counsel,  and  it  was  the  solemn  con- 
sideration and  judgment  of  the  court  that  the  plaintiff  in  that  action 
should  recover  against  the  defendants  the  sum  of  $1,071  and  inter- 
est. It  is  pot  claimed  that  there  was  an  omission  by  the  clerk  to 
indorse  upon  the  summons  originally  issued  the  amount  and  nature 
of  the  demand  of  the  plaintiff.  There  is  no  informality  pointed 
out  upon  which  these  plaintiffs  now  rely  for  a  vacation  of  that  judg- 
ment They  claim,  however,  that  the  clerk  omitted  to  certify  in 
that  judgment  that  Backus  was  principal  and  that  the  other  two 
parties  plaintiff  here  were  his  sureties  upon  that  penal  bond,  and 
they  rely  upon  that  omission  as  a  ground  for  the  vacation  of  the 
judgment.  The  statute  requires  the  clerk,  it  seems,  to  make  that 
certificate,  or,  in  other  words,  it  requires  the  court  to  make  the  cer- 
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tificate;  but  for  aught  we  can  see  the  court  had  sufficient  reason  for 
refusing  to  make  that  certificate,  and  the  presumption  of  law  is  in 
favor  of  the  judgment ;  that  it  is  the  proper  and  only  jndgment  that 
could  have  been  rendered  in  the  case.  For  aught  that  we  can  see 
the  court  may  have  heard  testimony  upon  that  point,  and  may  have 
determined  upon  the  testimony  that  no  such  order  should  appear  on 
the  journal  of  the  court.  Sd  that  *we  cannot  presume  any  error,  so 
to  speak,  in  the  rendition  of  the  judgment  in  that  respect.  It  the 
defendants  desired  that  certificate  to  be  made  or  ordered  by  the 
court,  it  should  have  been  upon  their  showing.  In  other  words, 
they  should  have  affirmatively  moved  the  court  to  direct  the  clerk 
to  certify  that  Backus  was  principal  upon  that  bond, and  that  the  other 
two  obligors  were  merely  sureties  for  Backus.  So  that  the  omission 
of  the  clerk  in  that  respect  is  no  cause  for  vacating  this  judgment. 
It  is  true  that  the  case  comes  within  that  paragraph  of 
the  code  that  provides  for  the  vacation  of  a  judgment 
for  any  omission  of  the  clerk  in  the  rendition  of  the 
judgment.  We  find  the  judgment  is  a  proper  judgment  in 
205  **orm-  1°  otner  words,  it  contains  all  the  elements  of  a  judg- 
ment of  the  court  of  common  pleas.  Every  material  element 
is  found  affirmatively  and  is  set  forth  in  the  journal  entry  making 
up  this  judgment.  So  that  it  cannot  be  said,  with  any  regard  for 
the  law  or  the  facts,  so  far  as  the  appearance  of  the  journal  is  con- 
cerned, that  there  was  any  error  on  the  part  of  the  clerk  in  the 
rendition  of  the  judgment.  Suffice  it  to  say  that  the  clerk  does  not 
render  any  judgment.  He  merely  indites  the  judgment  that  the 
court  renders.  He  is  the  hand  of  tne  court  for  the  purpose  of  put- 
ting on  the  rolls  or  records  of  the  court  the  judgment  that  the  court 
regards  as  the  proper  judgment  to  be  rendered  in  a  given  case. 

It  is  not  claimed  here  that  the  judgment  was  taken  out  of 
rule  or  before  answer  day.  It  is  not  claimed  that  the  clerk  failed 
or  omitted  to  make  the  indorsement  upon  the  summons.  All 
things  are  tegular.  But  it  is  claimed  that  the  judgment  was  irregu- 
larly obtained.  That  is  the  averment  of  the  petition,  and  upon  that 
ground  the  plaintiffs  seek  to  vacate  it. 

It  is  claimed  by  counsel  that  the  irregularity  need  not  appear 
of  record.  But  if  the  judgment  is  regular  of  record,  can  we  pre- 
sume any  irregularity  aside  from  it  ?  Are  we  not  concluded  by  the 
record?  If  it  contains  all  of  the  formula  of  a  judgment,  can  we  pre- 
sume that  there  is  any  irregularity  in  that  judgment  ?  It  cannot 
be  shown.  These  parties  say  that,  in  point  of  fact,  no  testimony 
was  heard  by  the  court  at  the  time  the  judgment  was  rendered. 
But  the  judgment  says  that  the  testimony  was  heard  That  is 
the  finding  of  the  court.  Can  we  permit  an  attack  to  be  made  upon 
a  judgment  of  the  court  by  an  averment  that,  in  point  of  fact,  the 
court  did  not  hear  testimony,  when  the  court  solemnly  adjudicates 
that  it  did?  In  contemplation  of  law,  there  must  be  an  end  to  all 
things — particularly  to  a  law  suit ;  and  for  ver\r  wTise  reasons,  it 
has  been  the  rulings  of  the  courts  for  ages  that  when  the  court, 
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having  j u risidict ion  of  the  subject  matter,  has  determined  the  matter 
to  be  at  an  end,  that  should  be  the  end.  Our  statute  gives  the  party 
three  years  to  come  in  and  obtain  a  vacation  of  that  judgment  upon 
a  certain  showing.  But  this  petition  does  not  contain  that  show- 
ing. If  the  plaintiffs  could  show  that  this  court  had  no  jurisdiction 
of  the  persons,  or  that  there  had  been  no  service  dn  the  defendants 
or  any  of  them  against  whom  judgment  was  rendered,  the  court 
could  vacate  the  judgment  so  far  as  these  parties  areconcerned  and 
permit  a  hearing. 

We  have  examined  this  petition  very  carefully,  and  have 
considered  carefully  all  the  authorities  cited  in  opposition  to  and  in 
support  of  the  demurrer  that  has  been  interposed  to  the  petition, 
and  the  conclusion  to  which  we  have  come  is  that  the  demurrer  to 
this  petition  should  be  sustained. 

Hutchins  &  Campbell,  for  plaintiffs. 

Mix,  Noble  &  White,  for  defendants. 


♦EVIDENCE— NOTARY  PUBLIC.  210 

[  Cuyahoga  Common  Pleas,  May  Term,  1879.] 

IN  RE  SIMS. 

A  notary  public  in  this  state  has  no  authority  to  issue  a.  subpoena  duces  tecum, 
and  therefore  has  no  power  to  commit  a  witness  for  disobedience  to  such 
subpoena.— Ed.  Law  Reporter. 

McMath,  J. 

In  the  matter  of  the  application  of  Elias  Sims  for  a  writ  of  ha- 
beas corpus  the  relator  avers  that  he  is  unlawfully  deprived  and  re- 
strained of  his  liberty  by  John  M.  Wilcox.  The  return  of  the  writ 
shows  that  John  M.  Wilcox  detains  the  relator  by  virtue  of  a  mitti- 
mus directed  to  him  as  sheriff  of  Cuyahoga  county  by  Thomas 
Reilly,  a  notary  public  in  and  for  said  county.  It  is  recited  in  the 
mittimus  that  on  the  19th  day  of  June,  1879,  an  action  was  pending 
in  the  court  of  common  pleas  of  said  county  wherein  T.  L,.  Johnson 
was  plaintiff  and  the  West  Side  Street  Railroad  Company  defendant, 
and  that  in  behalf  of  said  plaintiff  said  notary  was  taking  deposi- 
tions of  witnesses  in  said  action,  and  that  the  relator,  a  resident  of 
said  county,  then  and  there  appeared  as  a  witness  in  behalf  of  said 
plaintiff,  and  was  sworn  and  examined  as  a  witneft,  and  while  his 
deposition  was  there  being  taken,  said  witness  then  and  there  refused 
to  produce  the  documents  and  books  required  to  be  produced  by  the 
subpoena  served  upon  him,  and  thereupon  the  undersigned  ordered 
the  said  Sims  to  produce  said  documents  and  books,  which  he  again 
refused  to  do,  and  said  notary  public  then  and  there  for  the  said  con- 
tempt of  the  said  Sims  in  s:>  refusing  to  produce  said  documents  and 
books,  ordered  and  adjudged  that  he  be  imprisoned  in  the  jail  of  said 

30    C.  h.  R.  473 


210  OHIO  DECISIONS. 


Vol.  II.  Cuyahoga  Common  Pleas. 

county  until  he  produce  said  documents  and  books  mentioned  in 
said  subpoena. 

The  relator  was  a  witness  under  subpoena  to  appear  before  the 
notary  public ;  was  in  the  presence  of  that  officer ;  was  proceeding 
with  his  testimony,  and  the  same  was  being  reduced  to  writing  in 
the  form  of  a  deposition  by  the  officer.  There  was  no  refusal  of  the 
relator  to  testify ;  he  answered  such  questions  as  were  put  to  him. 
Nor  did  he  refuse  to  subscribe  the  deposition. 

The  relator,  from  aught  that  appears  from  the  mitlimus,-did  all 
things  that  he  was  required  to  do  in  obedience  to  the  writ  of  sub- 
poena ad  testificandum. 

He  had  been  served  with  a  process  issued  by  the  notary  public, . 
and  from  the  mittimus  we  may  fairly  and  reasonably  presume  that 
the  process  served  upon  him  was  the  writ  of  subpoena  duces  tecum. 
This  writ  from  its  common  law  character,  is  a  process  of  the  same 
kind  as  the  subpoena  ad  testificandum,  including  a  clause  of  requisition 
lor  the  witness  to  bring  with  him  and  produce  books,  writings,  or 
other  things  under  his  control,  which  he  may  be  compelled  to  pro- 
duce as  evidence. 

Has  a  notary  public  authority  to  issue  the  writ  of  subpoena  duces 
tecum  and  enforce  obedience  to  it  ? 

The  answer  to  this  question  must  be  found  in  the  statutes  of 
Ohio,  if  answered  affirmatively. 

It  cannot  be  claimed  that  at  common  law  an  officer  of  this 
grade  had  authority  to  issue  the  writ  of  subpoena  duces  tecum.  Iti  s  a 
writ  of  compulsory  obligation  and  effect  in  the  law.  In  England, 
before  the  Stat.  5  Eliz.  c.  9.,  it  was  otherwise  held  by  the  courts, 
and  witnesses  were  proceeded  against  as  for  a  contempt  when  they 
willfully  absented  themselves. 

But  after  the  enactment  of  that  statute  the  writ  became  one  of 
compulsory  obligation  and  effect,  and  had  its  origin  in  the  right  of 
the  court  to  resort  to  means  competent  to  compel  the  production  of 
written,  as  well  as  oral  testimony,  a  right  essential  to  the  very  exis- 
tence and  constitution  of  a  court  of  common  law,  which  receives 
and  acts  on  both  descriptions  of  evidence,  and  could  not  possibly 
proceed  with  due  effect  without  them. 

And  though  it  will  be  always  prudent  and  proper  for  a  witness, 
served  with  such  a  subpoena,  to  be  prepared  to  produce  specified  papers 
and  instruments  at  the  trial,  if  it  be  at  all  likely  that  the  judge  will 
deem  such  production  fit  to  be  there  insisted  upon,  yet  it  is  in  every 
instance  a  question  for  the  consideration  of  the  judge  at  nisi  prius, 
whether,  upon*  principles  of  reason  and  equity,  such  production 
should  be  required  by  him,  and  of  the  court  afterwards  whether 
having  been  there  withheld,  the  party  should  be  punished  by  attach- 
ment. And  it  may  be  further  said  that  this  writ  could  only  go  out 
of  courts  of  record,  and  could  not  issue  from  inferior  courts.  Under 
our  statutes  a  justice  of  the  peace  has  no  authority  to  issue  the  writ 
of  subpoena  duces  tecum.  Neither  usage  nor  consent* confers  upon 
justices  such  authority. 
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Sec.  7,  chapter  3,  page  664,  O.  L.,  vol.  75,  authorizes  the  clerks 
of  the  several  courts  and  judges  of  the  probate  courts,  on  appli- 
cation of  a  person  having  a  cause  or  other  matter  pending  in  court, 
to  issue  subpoena  for  witnesses  under  the  seal  of  the  court,  etc. 
The  subpoena  shall  be  directed  to  a  person  therein  named,  requiring 
him  to  attend  at  a  particular  time  and  place  to  testify  as  a  witness. 
This  statute  thus  far  has  only  provided  for  the  issuance  of  the  writ 
of  suhpcena  ad  testificandum.  But  it  is  further  provided  in  section  8, 
that  the  subpoena  ad  testifica?iaum  may  contain  a  clause  directing 
the  witness  to  bring  with  him  any  book,  writing  or  other  thing 
under  his  control,  which  he  may  be  compelled  to  produce  as  evidence, 
and  this  is  the  writ  of  subpoena  duces  tecum  of  the  common  law. 
Here,  then,  is  found  the  only  statutory  authority  for  the  issuance  of 
the  above  writs  in  the  common  pleas,  superior  courts  and  courts  of 
probate,  and  while  chapter  5,  page  988,  O.  L.,  vol.  75,  authorizes 
justices  to  issue  subpoenas,  etc.,  it  nowhere  provides  that  a  clause 
duces  tecum  may  be  added.  It  cannot  be  claimed  that  section  6, 
chapter  15,  page  1,027,  confers  jurisdiction  upon  a  justice  of  the 
peace  to  issue  a  writ  of  this  kind.  An  examination  of  the  last  cited 
section  discloses  the  fact  that  a  very  material  modification  of  sec. 
202,  S.  &  C,  page  804,  has  been  made,  and  in  the  new  section  the  word 
"jurisdiction  "  is  omitted.  Hence  the  statute  as  now  in  force  applies 
to  proceedings  only.  The  authority  to  issue  writs  is  jurisdictional. 
Now,  it  is  conceded  that  notaries  have  the  same  authority  to  issue 
writs  of  subpoena  and  compel  the  attendance  of  witnesses  for  the 
purpose  of  taking  their  depositions  or  for  the  purpose  of  perpetuat- 
ing their  testimony,  as  justices  of  the  peace,  and  for  a  refusal  to  ap- 
pear before  the  officer,  in  obedience  to  the  writ,  or  a  refusal  to  tes- 
tify, or  a  refusal  to  subscribe  the  deposition  by  order  of  the  officer, 
the  witness  may  be  proceeded  against  by  the  officer  as  pointed  out 
by  statute.  A  court  or  officer  having  authority  to  issue  a  writ  has 
the  authority  to  enforce  obedience  to  it,  and  while  a  notary  or 
justice  of  the  peace  has  authority  to  issue  writs  of  subpoena  ad  testi- 
ficandum, the  same  authority  to  issue  carries  with  it  power  to  enforce 
obedience,  and  this  is  found  in  several  statutes.  But  we  look  2 . . 
in  vain  in  the  statutes  for  authority  of  a  notary  *or  jus- 
tice to  enforce  obedience  to  the  writ  of  subpmta  duces 
tecum.  Then,  may  it  not  be  safely  presumed  that  if  the  law- 
making power  did  not  in  terms  confer  authority  on  an  officer  to  en- 
force obedience  to  a  writ  issued  by  him,  that  the  same  law-making 
power  withheld  from  such  officer  the  authority  to  issue  such  writ? 
Now,  by  turning  to  section  9,  chapter  3,  page  655,  volume  75,  O. 
L.,  we  find  this  statute:  "When  the  attendance  of  a  witness  before 
an  officer  authorized  to  take  depositions  is  required,  the  subpoena 
shall  be  issued  by  such  officer." 

Now,  a  notary  and  justice  of  the  peace  are  officers  "  authorized 
to  take  depositions,"  and  the  attendance  of  a  witness  may  be  en- 
forced by  such  officer  for  the  purpose  of  taking  such  deposition. 
The  deposition  is  the  examination  of  a  witness  reduced  to  writing, 
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and  subscribed  by  the  witness,  and  authenticated  by  the  officer. 
He  is,  under  the  writ,  required  to  attend  as  a  witness.  Then,  when 
in  the  presence  of  the  officer,  he  must  tell  what  he  knows  as  bear- 
ing upon  the  issue,  subject  to  the  rules  governing  the  admissibility 
of  testimony.  This  is  the  "witness"  referred  to  in  that  section. 
But  the  writ  of  subpoena  duces  tecum  requires  the  person  named  in 
the  writ  to  do  something  else  than  testify;  /.  e.,  to  appearand  bring 
with  him  a  certain  book  or  a  certain  writing,  particularly  describing 
it.  The  book  or  writing  may  contain  evidence,  and  it  is  for  the 
purpose  of  reaching  this  evidence  the  writ  has  been  sued  out,  and 
served  upon  the  person  having  in  his  possession  and  under  his  con- 
trol the  book  or  writing  containing  the  evidence  required.  The 
notary  or  justice  derives  his  authority  to  issue  the  writ  of  subpoena 
ad  testificandum  from  section  9,  but  it  cannot  be  said  that  it  author- 
izes him  to  issue  another  and  different  writ  requiring  the  person 
named  to  do  some  other  act  than  to  testify,  and  enforce  obedience. 
Now,  by  section  2,  page  499,  S.  &  S.,  a  notary  shall  have  the  same 
powjer  to  compel  the  attendance  of  witnesses,  and  to  punish  wit- 
nesses for  refusing  to  testify,  which  is  or  may  be  by  law  vested  in 
justices  of  the  peace.  It  is  seen  that  a  justice  may  compel  attend- 
ance of  witnesses  and  punish  the  same  for  refusal  to  attend  after  due 
service,  and  may  punish  witnesses  for  refusing  to  testify ;  but  under 
color  of  the  writ  of  subpoena  duces  tecum  he  cannot  punish  for  re- 
fusal to  obey  the  writ,  for  he  had  not  the  authority  of  law  to  issue 
it.  Hence,  I  find  that  a  notary  public  has  not  authority  of  law  tor 
issuing  the  writ  of  subpoena  duces  tecum,  and,  therefore,  has  no 
authority  of  law  to  enforce  obedience  to  it. 

There  are  other  questions  raised  by  the  return  of  the  sheriff 
that  seem  to  me  decisive  of  this  case.  It  does  not  appear  from  the 
mittimus  that  the  writ  of  subpoena  duces  tecum  had  been  served  on 
the  relator  anterior  to  the  19th  inst.,  nor  does  it  appear  that  any 
book  or  writing  was  described  in  the  writ,  nor  does  it  appear  that 
the  book  or  writing  contained  evidence  pertinent  to  the  issue  in  the 
case  of  Johnson  v.  West  Side  Street  Railroad  Company,  nor  does  it 
appear  that  the  book  or  writing  was  in  the  possession  or  under  the 
control  of  the  relator  at  the  time  the  writ  of  subpoena  was  served  on 
him,  not  does  it  appear  but  that  the  writ  was  served  upon  him 
while  on  the  stand  giving  his  testimony  and  while  the  same  was 
being  reduced  to  writing  by  the  notary,  and  time  was  not  given  the 
witness  to  produce  the  same. 

I  therefore  find  no  authority  of  law  for  the  detention  of  the  re- 
lator, and  the  judgment  of  the  court  is  that  he  be  discharged  from 
the  custody  of  the  sheriff.     • 
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ALIMONY. 

[Cuyahoga  District  Court,  1879.] 

Coleman  v.  Sherwood. 

A  decree  allowing  alimony,  payable  at  certain  dates,  on  condition  that  the 
wife  shall  relinquish  her  dower  in  her  husband's  real  estate,  which  is  not 
described,  requires  no  election  on  her  part  before  she  is  entitled  to  the 
same,  and  she  need  only  be  ready  and  willing  to  release  her  claim,  on 
request,  whenever  a  description  of  the  land  is  given  her. 

TlBBALS,  J. 

The  plaintiff  below  filed  her  petition  against  the  defendant  as 
a  person  and  also  as  administrator  of  the  estate  of  Martin  Asper,  de- 
ceased. The  petition  recites  that  in  1873,  the  plaintiff  was  the  wife 
of  Martin  Asper;  that  she  filed  her  petition  in  the  court  below  for 
a  divorce  and  alimony,  and  for  the  restitution  of  her  maiden  name. 
She  averred  in  that  petition  that  her  husband  had  made  threats  that 
he  would  dispose  of  his  property  in  such  a  way  as  to  prevent  her 
recovering  any  alimony  in  case  she  should  get  a  decree  for  alimony 
against  him.  The  case  went  to  trial  and  she  obtained  a  divorce  and 
a  decree  ior  alimony  in  the  sum  of  $1,000.  She  avers  that  she  then 
obtained  an  injunction  against  her  husband  enjoining  him  from  dis- 
posing of  his  property,  and  she  avers  that  in  violation  of  the  in- 
junction, and  for  the  purpose  of  defrauding  her,  having  some  real 
estate  in  Minnesota  valued  at  about  $8,000,  he  fraudulently  trans- 
ferred it  to  the  defendant,  Sherwood,  and  that  Sherwood  had  full 
knowledge  of  his  fraudulent  intent,  and  participated  in  it ;  and  that 
he  sold  the  property  to  some  inpocent  purchaser  who  is  holding  the 
title  to  the  property,  and  she  asks  -a  judgment  against  Sherwood,, 
her  late  husband  having  died  since  she  obtained  the  divorce.  The 
question  arises  as  to  the  sufficiency  of  the  averment  as  to  the  decree 
for  alimony,  which  was  in  these  words:  "It  is  further  ordered  and 
decreed,  that  the  sum  of  $1,000  be  laid  aside  for  the  plaintiff  as  ali- 
mony, to  be  paid  $600  on  the  1st  day  of  June,  1874,  and  $600  on 
the  1st  day  of  June  1875,  interest  after  due.  The  payment  of  said 
$1,000  to  be  made,  upon  condition  that  the  plaintiff  relinquish  all 
right  to  dower  in  the  real  estate  of  the  defendant,  and  said  defendant 
is  ordered  and  decreed  to  pay  the  same  with  interest  after  due,  or, 
in  default  thereof,  that  execution  issue  as  on  judgments  at  law  to 
pay  the  same." 

Now,  the  claim  is  that  this  petition  is  sufficient  for  the  reason 
that  this  is  not  an  absolute  decree  to  her  of  this  alimony,  but  simply 
conditional  upon  her  releasing  her  claim  to  dower  in  any  real  estate 
she  might  have.  "There  is  another  averment  to  be  read  in  this  con- 
nection. "She  is  now  and  has  been  since  said  decree  was  rendered, 
willing  and  ready  to  relinquish  all  claim  for  dower  in  the  said  hus- 
band's real  estate,  if  he  died  seized  of  any,  in  which  she  was  entitled. 
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to  dower.*'  There  is  a  further  averment  that  there  was  some  land 
in  Tennessee,  but  that  it  was  substantially  valueless. 

Now,  in  the  light  of  these  averments,  is  that  petition  sufficient? 
It  is  claimed  that  as  a  condition  precedent  she  should  release  her 
dower  in  his  real  estate — that  she  shall  elect  to  do  that  and  do  it  be- 
fore she  has  a  right  to  claim  this  thousand  dollars  or  can  proceed  in 
its  collection ;  or  if  that  be  not  true,  then  it  may  be  likened  to  the 
mutual  condition — that  she  must  be  ready  to  do  it.  We  are  not 
disposed  to  regard  this  as  one  of  those  cases  requiring  any  election 
at  all  on  her  part.  The  language  of  the  decree  is  absolute  in  its 
terms.  It  decrees  her  one  thousand  dollars.  It  makes  it  payable 
at  two  fixed  periods;  provides  that  it  shall  draw  interest,  and  fur- 
ther, that  on  default  of  payment,  execution  shall  issue  thereon.  It 
is  true  it  contains  the  language  that  payments  are  to  be  made  upon 
condition  that  she  release  her  dower  in  any  real  estate  of  which  he 
may  die  seized.         • 

Now,  what  should  she  do  ?  How  can  she  release  her  dower? 
There  is  not  anything  to  indicate  that  the  husband  died  seized  of  a 
foot  of  land,  unless  it  be  the  averment  that  there  is  some  in  Tennessee. 
212  Where  is  she  to  *go  to  do  it?  How  is  she  to  get  a  description 
of  the  land?  How  is  she  to  execute  this  release?  Where  is 
she  to  file  her  release?  With  the  clerk,  when  the  clerk  is  directed 
to  issue  an  execution  for  the  payment  of  the  plaintiff?  Who  is  to 
determine  that  question,  and  where  and  in  what  way  is  it  to  be  de- 
termined, that  she  is  to  release  it?  The  most  that  could  be  said 
would  be  that  if  he  has  real  estate,  and  she  issues  execution,  he  has 
a  right  to  insist  upon  her  executing  that  release,  and  if  she  fails  to 
do  it  in  accordance  with  the  terms  of  the  decree,  then  evidently  she 
would  be  restrained  from  the  collection  of  that  decree  for  alimony. 
But  how  can  it  be  said  that  that  is  something  which  she  shall  do 
first?  It  would  seem  that  the  two  propositions  were  to  go  together, 
but  if  there  is  no  evidence  to  her  that  he  had  any  real  estate,  if  it  is 
not  her  power  to  find  out  whether  he  had  any  real  estate,  she  has  a 
right  to  the  alimony,  and  if  hereafter  she  should  undertake  to  set 
up  any  claim  for  dower,  then  would  be  the  time  to  raise  the  ques- 
tion that,  having  elected  to  take  alimony,  she  would  be  barred  and 
estopped  from  making  any  claim  to  dower,  and  the  court  would  so 
decree. 

With  this  view,  it  follows  that  the  demurrer  ought  -to  have 
been  overruled.  The  judgment  of  the  court  below  is  erroneous  and 
will  be  reversed. 
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*DECEIT.  218 

[Cuyahoga  District  Court,  March  Term,  1879.] 
Watson,  Hale  and  Tibbals,  JJ. 

Foreman  v.  Compton. 

If  a  seller's  representations  as  to  the  location  and  quality  of  his  lands,  though 
relied  on,  are  stated  by  him  to  be  repetitions  of  what  others  made  to  him 
when  he  bought,  and  he  states  that  he  never  saw  the  lands,  and  knows 
nothing  about  them,  this  if  honestly  said,  is  not  actionable  deceit 

Hale,  J. 

The  action  below  was  brought  by  Foreman  to  recover  damages 
for  a  fraud  alleged  to  have  been  practiced  upon  him  by  the  defendant 
in  an  exchange  of  real  estate.  The  petitioner  alleges  that  on  May 
2,  1876,  he  was  the  owner  of  a  house  and  lot  in  this  *city,  and  2 1  o 
that  on  that  day  he  entered  into  a  contract  with  the  defendant 
Compton  by  which  he  conveyed  that  house  and  lot  to  Compton ; 
that  the  price  agreed  upon  for  the  house  and  lot  was  some  $13,000, 
in  part  payment  of  which  Compton  conveyed  to  him  a  section  of 
land  in  the  state  of  Iowa,  also  forty  lots  which  were  alleged  to  be  in 
an  addition  to  the  village  of  Highland  Park  in  the  state  of  Illinois. 
Certain  representations  are  alleged  to  have  been  made  by  Compton 
in  relation  to  this  property.  The  allegation  is  that  Compton,  to  in- 
duce Foreman  to  take  the  property  at  the  price,  represented  that  the 
Iowa  property  was  good  farming  lands  situated  within  two  miles  and 
and  a  half  of  a  flourishing  village,  etc., — a  general  representation  as 
to  its  location,  condition  and  quality,  and  it  is  alleged  that  all  those 
representations  were  untrue.  So  of  the  property  in  Illinois  which 
was  represented  to  be  an  allotment  within  a  certain  distance  of  the 
village,  when  in  fact  there  was  no  allotment  at  the  time  the  contract 
was  made. 

The  tendency  of  the  testimony  only  is  set  out.  I  shall  refer  to 
but  a  small  portion  of  that,  which  is  this :  The  defendant  gave  tes- 
timony tending  to  prove  that  in  making  said  contract  and  in  the 
negotiations  in  reference  thereto  the  defendant  Compton  informed 
the  plaintiff,  that  the  defendant  had  never  seen  the  land  or  said  lots 
in  Compton's  addition  of  said  land  in  said  state  of  Iowa,  and  that 
what  the  defendant  said  about  that  was  only  what  he  had  heard 
from  others.  To  meet  that  condition  of  the  testimony  the  court 
gave  this  charge  :  "It  is  a  well  settled  rule  oi  law  that  parties  enter- 
ing into  a  contract  are  each  required  to  act  in  good  faith  with  the 
other.  The  law  contemplates  good  faith.  Good  faith  is  manifested 
frequently  in  various  ways, — by  the  acts  of  parties,  the  declarations 
of  parties  and  their  surroundings,  so  that  when  you  come  to  consider 
the  question  you  may  inquire,  were  these  representations  as  stated 
by  this  plaintiff  made  on  the  part  of  the  defendant.  If  they  were,  did 
the  plaintiff  rely  upon  them  ?    Because,  if  he  did  not  rely  upon  them 
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he  would  not  be  entitled  to  recover.  If  he  did  rely  upon  them,  then 
inquire  into  the  character  and  quality  of  this  land,  putting  it  with 
the  representations  made  and  were  they  relied  upon.  Now,  it  is 
claimed  that  the  defendant  said  that  he  never  saw  the  lands,  but  got 
them  rrom  some  person  and  that  the  representations  that  he  received 
with  the  land  were  the  representations  that  he  made  to  the  plaintiff 
at  the  time.  Now,  that  is  sometimes  done  by  men,  but  the  law 
stamps  that  representation  as  a  representation  of  the  party  and 
makes  them  and  adopts  them  as  his  own.  If  a  man  says,  "I  know 
nothing  about  this  land,  but  my  agent  or  neighbor  who  lives  beside 
this  land  represented  it  to  me  as  being  good  farming  land  and  graz- 
ing land,  I  know  nothing  about  it  myself,  that  is,  he  says  he  knows 
nothing  about  it  himself, — that  becomes  a  representation  of  the 
party  thus  making  it  unless  he  says  avowedly,  "depend  not  upon  my 
representation  ;  you  must  see  the  land  for  yourself  or  consult  with 
your  friends  who  may  live  near  the  land  and  depend  solely  upon 
what  he  says."  The  law  will  not  encourage  falsehood.  It  is  not 
the  policy  of  the  law  to  encourage  falsehood.  It  is  not  the  policy  of 
the  law  to  encourage  that  species  of  representation  that  are  put  upon 
John  Smith's  shoulders  by  John  Jones.  For  instance,  if  Jones  re- 
presents that  his  information  comes  from  Smith  and  he  puts  that 
forward  to  you,  you  have  a  right  to  rely— that  that  is  his  represen- 
tation and  if  you  rely  upon  it  he  is  responsible  for  the  act.  On  the 
other  hand  it  is  claimed  this  defendant  did  not  know  anything  about 
the  land  ;  that  he  had  no  means  of  knowing ;  that  he  relied  solely 
upon  the  representation  of  the  other.  Well,  if  he  knew  nothing  of 
the  land  and  represented  the  land  to  be  of  a  certain  quality  and 
character  when  in  point  of  fact  it  was  not,  he  is  just  as  much  respon- 
sible for  that  act  as  though  he  had  known  what  the  quality  of  the 
land  was  and  had  misrepresented  it.  On  this  proposition  good  faith 
and  good  morals  go  together,  and  the  law  has  never  yielded  one  iota 
in  the  union  of  these  two  principles." 

We  are  asked  to  reverse  the  judgment  in  this  case  on  that 
charge.  We  suppose  the  law  to  be  that  if  a  person  pending  a  nego- 
tiation makes  a  material  representation  as  within  his  own  knowledge 
of  a  fact  that  he  knows  nothing  about  and  it  turns  out  that  the  rep- 
resentation is  false,  that  it  is  fraudulent.  If  he  makes  a  statement 
that  he  knows  nothing  about — has  no  information  upon — as  within 
his  own  knowledge,  the  other  party  has  a  right  to  rely  upon  the  rep- 
resentations as  of  a  fact  that  he  did  know  and  it  may  be  a  fraud. 
But  that  is  not  this  charge.  This  charge  says:  If  he  does  not 
know  anything  about  it  and  tells  the  party  at  the  time  he  does  not 
know  anything  about  it,  but  tells  him  that  all  he  knew  about  it  he 
derived  from  others — just  what  he  dfd  know  about  it — that  it  is 
fraudulent.  We  supposed  the  rule  in  such  a  case  was  that  you 
must  go  one  step  further  and  prove  knowledge  on  his  part.  If  he 
undertakes  merely  to  repeat  what  another  told  him,  does  it  honestly, 
and  it  turns  out  to  be  false,  in  order  to  hold  him  for  a  fraudulent 
misrepresentation  it   is  necessary  to  bring  knowledge  home  to  him 
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to  show  be  was  in  fault.  If  he  has  acted  honestly  in  simply  repeat- 
ing what  another  has  told  him,  we  do  not  think  he  can  be  held  to  be 
liable.  This  charge  leaves  out  that  element  entirely.  The  jury 
might  well  have  understood  from  this  charge  that  if  this  man  own- 
ing lands  in  Illinois  and  Iowa,  had  said  to  Mr.  Foreman  at  the  time 
of  this  trade  that  he  knew  nothing  about  these  lands,  but  he  had 
been  told  their  condition  was  such  and  such,  and  that  Foreman  re- 
lied upon  that  without  any  reference  to  whether  Compton  was  acting 
in  good  faith  or  bad  faith,  they  were  to  render  a  verdict  against  him, 
Compton.  We  do  not  think  that  is  the  law.  We  have  heard  this 
charge  read  over  and  have  read  it  carefully  again,  and  there  is  noth- 
ing in  it  that  would  cure  this  error  of  law  contained  in  the  passage 
that  I  have  read.  Indeed  it  is  not  a  charge,  the  province  of  which 
is  to  cure  anything ;  and  for  this  error,  without  looking  into  the 
other  errors,  we  feel  compelled  to  reverse  this  judgment. 

John  W.  Heisley,  for  plaintiff. 

Estep  &  Spuire,  for  defendant. 


EVIDENCE— SET-OFF. 

[Cuyahoga  District  Court,  1879.] 

McGek  v.  The  Cleveland  Organ  Co. 

1.  In  an  action  against  two  persons  jointly  for  the  price  of  goods  sold  them, 

plaintiff  may  offer  in  evidence  his  books,  showing  that  the  goods  were 
charged  to  both,  and  such  evidence  is  competent,  though  the  entry  was 
made  without  defendant's  knowledge. 

2.  One  of  the  defendants  cannot  set  off  a  separate  debt  against  the  joint 

debt 

TlBBALS,  J. 

The  Cleveland  Organ  Co..  a  corporation  organized  under  the 
laws  of  this  state,  commenced  an  action  in  the  court  below  against 
G.  W.  McGee  and  William  L,.  Higgins,  upon  an  account  for  two 
organs  alleged  in  the  petition  to  have  been  sold  jointly  to  the  defend- 
ants. McGee  filed  an  answer  in  which  he  set  up  an  individual 
claim  against  the  plaintiff  as  a  set-off  to  the  claim  of  the  plaintiff 
against  the  two.  The  court  below  held  that  under  the  issues  in  the 
case  he  could  not  set  off  his  individual  claim  against  the  claim  of  the 
plaintiff,  that  being  against  him  and  his  co-defendant  jointly. 

*It  is  claimed  in  argument  that  the  relation  of  surety  might    22fl 
be  shown  between  the  defendant  and  thereby  entitle  proof  of 
a  set-off  claim  to  be  made,  but  there  was  no  such  claim  made  in  his 
answer,  and  the  proof  in  nowise  tended  to  show  anything  of  the 
kind. 

We  understand  it  to  be  a  well  settled  rule  that  parties  cannot 
set-off  an  individual  claim  against  a  joint  claim,  and  the  court  ruled 
correctly  upon  that  proposition. 

481 


228  OHIO  DECISIONS. 


Vol.  II.  Cuyahoga  District  Court. 

The  bill  of  exceptions  shows  that  the  account  books  of  the  plain- 
tiff were  offered  in  evidence  from  which  it  appears  that  the  two  or- 
gans were  charged  to  these  defendants  jointly,  giving  dates  and 
names.  No  objection  whatever  was  taken  to  the  introduction  of 
the  evidence  until  the  giving  of  the  charge  to  the  jury.  Then  the 
defendants  requested  the  court  to  charge  that  entries  made  by  the 
plaintiff  on  its  books,  without  the  knowledge  or  consent  of  defend- 
ants, could  not  in  any  manner  bind  them  or  be  competent  evidence 
for  the  plaintiff  tending  to  prove  any  connection  on  the  part  of  Hig- 
gins  with  the  transaction  involved  in  this  suit.  The  court  refused 
to  give  that  request  under  the  issues  that  were  made  and  the  evi- 
dence offered  in  the  case.  We  see  no  error  in  that.  The  suit  was 
founded  on  an  account  and  the  evidence  offered  was  competent.  Its 
weight  or  effect  would  be  a  matter  entirely  for  the  jury  under  the 
charge  of  the  court.  We  think  there  is  no  error,  and  the  judgment 
will  be  affirmed. 

M.  B.  Gary,  for  plaintiff. 

Caldwell  &  Sherwood,  for  defendants. 


228  *BILLS  AND   NOTES. 

[Cuyahoga  District  Court,  1879.] 
[Watson,  Hals  and  Tibbals.  J.  J.] 

fSHERWiN,  Williams  &  Co.  v.  D.  H.  Brigham. 

October  20, 1875,  D.  H.  B.  wrote  to  C.  A.  B. :  "When  you  find  yourself  close  up 
draw  on  D.  H.  B.  &  Co.  at  the  longest  time  your  bank  will  discount  the 
draft."  C.  A.  B.  was  then  in  embarrassed  circumstances.  November  15, 
1875,  C.  A.  B.  indorsed  to  S.,  W.  &  Co.  two  drafts  on  D.  H.  B.,  dated  No- 
vember 12  and  15  respectively,  to  take  up  notes  previously  given  by  C.  A. 

B.  to  S.,  W.  &  Co.  Held:  That  D.  H.  B.  is  not  liable  in  an  action  by  S., 
W.  &  Co.  for  the  amount  of  the  drafts,  S.,  W.  &  Co.,  at  the  time  the 
drafts  were  transferred  to  them,  having  knowledge  of  the  insolvency  of 

C.  A.  B.— [Ed.  Law  Reporter. 

Tibbals,  J. 

The  errors  assigned  in  the  record  in  this  case  are,  that  the 
court  erred  in  overruling  the  demurrer  of  the  plaintiff  to  the  an- 
swer of  the  defendant,  and  in  its  instructions  to  the  jury.  Those 
instructions  were  that  the  plaintiff  had  entirely  failed  to  make  out 
a  case  and  instructing  the  jury  to  return  a  verdict  for  the  defend- 
ant. That  instruction  was  based  substantially  upon  the  point  made 
on  demurrer,  so  that  the  decision  of  those  two  questions  will  dis- 
pose of  the  case.  The  case  is  one  of  considerable  importance  to* 
the  parties,  and  presents  rather  a  close  question.     The  plaintiffs  be- 


tAffirmed  by  supreme  court,  390,  O.  S.  137.    For  common  pleas  decision  see 
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low  filed  their  petition  in  which  they  recite  generally  that  one  C.  A. 
Brigham,  doing  business  in  this  city  under  the  name  of  Cleveland 
Furniture  Co.,  upon  two  different  occasions,  executed  two  notes, 
one  for  $505.50  and  another  for  $1,500,  payable  to  the  order  of 
Sherwin,  Williams  &  Co.;  that  Sherwin,  Williams  &  Co.,  at  the  re- 
quest and  for  the  benefit  of  C.  A,.  Brigham,  indorsed  those  notes  so 
that  the  funds  received  by  a  discount  at  the  bank  were  for  the  ben- 
efit of  C.  A.  Brigham.  They  remained  upon  those  notes  as  indors- 
ers,  simply  liable  as  such.  It  recites  further  that  about  the  20th 
day  of  October,  1875,  said  C.  A.  Brigham  became  embarrassed  in 
business,  and  so' notified  the  defendant  D.  H.  Brigham,  a  brother 
residing  in  Massachusetts  and  doing  business  there  in  the  name  of 
D.  H.  Brigham  &  Co, ;  and  thereupon  defendant  wrote  and  sent  by 
mail  to  C.  A.  Brigham  a  certain  letter,  a  copy  of  which  is  annexed 
to  the  petition  and  made  a  part  of  it,  and  that  the  letters  D.  H.  B. 
&  Co.  were  understood  by  all  the  parties  to  mean  the  firm  of  D.  H. 
Brigham  &  Co.  That  on  the  12th  day  of  November,  1875,  the  said 
C.  A.  Brigham  showed  and  exhibited  the  said  letter  to  said  firm  of 
Sherwin,  Williams  &  Co.,  also  two  drafts  drawn  by  C.  A.  Brigham 
on  and  to  the  said  firm  of  D.  H.  Brigham  &  Co.,  at  Springfield, 
Mass.,  dated  November  12th  and  15th  respectively,  in  the  sum  of 
one  thousand  dollars  each,  payable  ninety  days  after  date  to  the 
order  of  C.  A.  Brigham  in  the  name  of  Cleveland  Furniture  Co., 
and  by  him  the  same  was  indorsed  as  payable  to  the  order  of  Sher- 
win, Williams  &  Co.,  and  thereupon  he  requested  them  to  take  up 
and  pay  the  two  notes  on  which  they  were  indorsers,  discounted  as 
aforesaid,  and  receive  from  C.  A.  Brigham  in  consideration  there- 
for the  two  drafts  thus  exhibited  to  him  in  connection  with  that 
letter,  with  the  understanding  that  C.  A.  Brigham  should  pay  to 
Sherwin,  Williams  &  Co.,  the  regular  bank  discount  upon  the  sum 
of  said  two  drafts  for  said  ninety  days.  They  further  say  that  in 
consideration  of  the  premises,  said  Sherwin,  Williams  &  Co.  did 
rely  upon  the  promise  and  the  agreement  of  the  defendant  con- 
tained in  the  letter,  agreeing  to  honor  the  drafts  of  the  said  C.  A. 
Brigham — that  they  would  take  up  the  notes  so  discounted,  and  in 
consideration  thereof  the  money  was  to  be  paid  as  aforesaid  ,  that 
said  Sherwin,  Williams  &  Co.  received  the  two  drafts  and  became 
the  owners  thereof  and  are  now  the  owners.  That  said  Sherwin, 
Williams  &  Co.,  in  pursuauce  of  said  agreement,  took  up  and  paid 
the  notes,  and  that  said  drafts  were  immediately  forwarded  to 
Springfield  and  presented  to  said  D.  H.  Brigham  &  Co.  for  accept- 
ance and  acceptance  refused;  that  when  they  respectively  became 
due  they  were  again  presented  for  payment  and  payment  was 
refused. 

There  is  a  further  averment  that  C.  A.  Brigham  was  utterly 
insolvent,  and  they  ask  a  judgment  against  the  brother  in  Spring- 
field for  the  amount  of  those  drafts,  $2,000. 

To  that  petition  D.  A.  Brigham  files  his  answer,  and  the  facts 
therein  stated  are  briefly  these:     It   is  denied  that  either  of  the 
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drafts  was  delivered  to  the  defendant  on  the  12th  of  November, 
1875,  but  were  never  presented  until  the  16th  of  November;  and 
he  says  that  on  the  12th  of  November,  1875,  these  two  drafts 
drawn  upon  the  firm  of  D.  H.  Brigham  &  Co.  were  presented  to  the 
National  City  Bank  for  the  purpose  of  having  them  discounted ; 
that  they  were  indorsed  to  J.  F.  Whitelaw  as  cashier;  that  the  bank 
refused  to  discount  them,  and  thereupon,  on  the  15th  of  November, 
three  days  later,  C.  A.  Brigham  took  the  draits  from  the  bank  and 
presented  them  to  these  plaintiffs ;  that  they  had  knowledge  of  the 
refusal  of  this  bank  to  discount  the  drafts,  and  he  requested  them 
substantially  to  take  them  in  payment  of  that  indebtedness,  so  that 
they  might  assume  it  themselves  and  take  up  the  paper,  and  that 
they  did  so ,  and  it  is  averred  that  because  of  the  indorsement  upon 
the  backs  of  the  drafts  to  J.  F.  Whitelaw,  cashier,  they  desired  to 
have  it  erased — changed — and  they  returned  them  for  that  purpose, 
requesting  new  drafts  to  be  made  out.  This  being  on  the  afternoon 
of  the  15th,  it  was  not  done,  but  it  was  done  upon  the  16th.  New 
drafts  were  given  for  precisely  the  same  amount.  In  fact,  they 
were  duplicates  of  those,  excepting  the  omission  of  the  name  of 
the  cashier  upon  the  back.  But  he  says  that  upon  the  same  day, 
the  16th,  and  before  these  new  drafts  were  returned  to  the  plaintiffs, 
C.  A.  Brigham  had  made  a  general  assignment  for  the  benefit  of  all 
his  creditors,  and  that  the  drafts,  although  doubting  the  authority  to 
deliver  them,  at  that  time  under  his  charge,  states  that  at  the  request 
of  the  plaintiffs  and  on  their  demand,  it  was  a  part  of  the  agree- 
ment, it  was  done  and  they  were  delivered  to  him,  and  that  they 
immediately  telegraphed  to  D.  H.  Brigham  to  accept  these  drafts  or 
to  pay  them. 

This  brings  us  to  the  point  which  renders  it  necessary  to  read 
the  letter,  which  is  dated  October  20,  1875,  and  contains  the  follow- 
ing: "When  you  find  yourself  close  up  draw  on  D.  H.  B.  &  Co.  at 
the  longest  time  your  bank  will  discount  the  draft,  making  it  four 
months  if  they  will ;  if  not,  three  months,  and  we  will  honor  it, 
one  or  two  thousand  dollar  drafts,  and  trust  it  will  make  you  easy. 
[Signed]  D.  H.  Brigham." 
229         *Several  propositions  of  law  were  very  forcibly  presented,and 

we  might  say  as  to  them  we  would  have  but  little  trouble  support- 
ing the  view  taken  by  the  plaintiffs  in  this  case  that  there  was  a 
sufficient  consideration  for  it,  that  plaintiffs  had  a  right  to  rely  upon 
it  from  this  letter,  addressed  as  it  was  to  a  brother  and  shown  to 
them.  Those  facts  would  not  give  us  trouble.  But  the  serious 
question  in  the  case  is  whether  the  letter  will  bear  the  construction 
claimed  by  the  plaintiff  in  view  of  the  changed  facts.  It  will  be 
borne  in  mind  that  this  letter  is  dated  the  20th  of  October.  At  that 
time,  it  is  true,  the  brother,  C.  A.  Brigham,  was  in  embarrassed  cir- 
cumstances, and  the  Springfield  brother  was  aware  of  it,  and  un- 
doubtedly undertook  to  relieve  him  from  that  embarrassment  by 
writing  that  letter.  But  what  followed  that?  On  the  12th  of  No- 
vember following,  a  few  weeks  thereafter  (and  weeks  are  import- 
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ant  in  business  matters  of  this  character),  this  brother  presented 
those  drafts  to  his  bank  and  sought  there  to  do  precisely  what 
clearly  it  was  intended  he  should  do,  to  get  them  discounted  at  his 
bank  on  as  long  a  time  as  he  could,  for  the  purpose,  as  the  letter 
expressed  it  of  "making  him  easy."  He  failed  to  get  that  done. 
For  some  reason,  his  bank  was  unwilling  to  trust  him — unwilling  to 
discount  the  paper — refused  to  do  it.  Three  days  thereafter,  being 
unable  to  meet  his  paper  which  was  indorsed  by  these  plain  tiffs, 
undoubtedly  feeling  desirous  of  protecting  them,  he  presented  these 
drafts  to  them,  not  for  the  purpose  of  raising  money  to  carry  on 
his  business,  not  for  the  purpose  of  "making  him  easy,"  but  only 
for  the  purpose  of  indemnifying  these  plaintiffs  from  their  liability 
upon  this  $2,000  of  paper ;  and  he  undertook  to  do  it  for  that  very 
purpose  so  that  they  might  be  safe.  We  might  say  this  would 
scarcely  come  within  the  intent  of  that  letter.  It  would  not  relieve 
him.  It  would  be  singling  out  one  creditor,  and  paying  that  single 
debt  to  that  creditor,  leaving  him  in  his  embarrassed  circumstances 
as  to  all  of  his  other  creditors.  We  hardly  think  the  brother  in- 
tended such  a  use  to  be  made  of  that  letter.  That  would  not  accom- 
plish the  purpose  for  which  he  was  rendering  himself  voluntarily 
liable  to  the  amount  of  $2,000.  It  was  not  his  intention  to  aid  him 
in  that  way.  But  these  plaintiffs,  finding  upon  the  same  day,  the 
15th,  that  this  paper  was  not  in  good  shape,  and  not  desiring  to 
present  it  to  their  bank,  perhaps  the  Merchant's  National  Bank,  for 
discount,  took  it  back  and  requested  him  to  give  new  paper.  While 
he  evidently  from  the  15th  seeing  what,  was  inevitably  going  on  the 
next  day,  hesitated,  but  said,  as  shown  by  the  bill  of  exceptions, 
that  he  would  do  it ;  he  would  sign  it  over  to  them — give  them  new 
paper  precisely  like  the  old. 

Now  it  is  claimed  on  the  part  of  the  defendant  that  the  new 
paper  is  not  equivalent  to  the  old  at  all — that  it  is  only  substituting 
new  paper  for  the  old.  The  dates  were  the  same,  the  parties  are  the 
same  and  the  papers  are  the  same  all  the  way  through. 
He  did  not  return  the  paper  that  evening,  and  the  next 
morning  the  plaintiffs  sent  for  him  and  demanded  it,  say- 
ing it  was  their  paper  and  it  should  be  done  in  accordance 
with  their  agreement.  He  then  stated  to  them  that  he  had  made 
an  assignment  to  an  assignee  for  the  benefit  of  all  his  creditors, 
and  did  not  know  that  he  had  any  power  or  authority  to  do  it — he 
doubted  his  authority  to  give  new  paper,  and  called  upon  counsel, 
aud  counsel  doubted  the  authority  to  draw  upon  that  brother  in 
Springfield,  who  had  no  knowledge  at  all  of  this  transaction,  and 
placing  it  simply  on  the  ground  that  he  had  agreed  to,  and  ought 
to  keep  his  word,  the  attorney  and  party  agreed  to  take  and  deliver 
the  new  paper  in  that  way.  After  this  assignment  had  been  made, 
they  at  once  telegraphed  the  party,  and,  of  course,  he  knew  all 
about  it,  and  the  paper  was  refused. 

Now,  ought  we  to  say  in  the  light  of  these  facts,  that  this  letter 
ought  to  be  treated  as  an  agreement  on  the  part  of  D.  H.  Brigham 
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to  accept  those  drafts  ?  We  feel  constrained  to  hold  that  it  should 
not  be  so  treated.  It  would  hardly  be  within  the  spirit  and  intent 
of  that  letter  under  such  a  changed  state  of  the  facts  as  to  these 
parties.  From  the  time  that  had  elapsed  and  the  peculiar  circum- 
stances surrounding  the  giving  of  this  paper,  treating  it  even  as 
paper  of  the  day  before,  we  feel  that  we  would  not  be  justified  in 
so  holding.  We  are  nqt  absolutely  certain  about  it.  Of  course, 
courts  cannot  be.  In  this  view,  we  follow  the  view  taken  by  the 
court  below,  both  as  to  overruling  the  demurrer  to  the  answer  and 
as  to  the  correctness  of  the  charge  to  the  jury  that  the  plaintiffs 
had  utterly  failed  to  make  out  any  case,  and  the  judgment  will  be 
affirmed  with  costs. 

Ingersoll  &  Williamson,  for  plaintiff  in  error. 

Prentiss  &  Vorce,  for  defendants  in  error. 

[The  decision  of  the  common  pleas  court  in  the  above  case  will 
be  found  in  vol.  1,  page  22,  of  the  Law  Reporter. 


235  *BILL  AND  NOTES. 

[Cuyahoga  District  Court,  March  Term,  1879.] 
Watson,  Hale  and  Tibbals,  JJ. 

Dexter  B.  Chambers  v.  Vilas  National  Bank. 

Where  C.  is  sued  as  maker  of  a  note  signed  C.  &  Co.,  and  payable  to  W.  & 
Co.,  C.  may  set  up  and  prove  in  defense  that  he  was  not  a  member  of  the 
firm,  but  merely  an  employee,  which  fact  was  known  to  all  parties,  and 
under  these  circumstances,  C.  can  not  be  held  liable  on  the  note. 

Watson,  J. 

.  The  action  below  in  this  case  was  brought  upon  three  promis- 
sory notes  payable  to  the  order  of  White  &  Co.,  and  signed  by 
Chambers  &  Co.,  and  they  were  for  various  amounts  designated  in 
the  notes.  Chambers  is  the  only  defendant  who  makes  any  defense, 
the  action  being  against  him  and  a  man  by  the  name  of  Dodge, 
and  he  sets  up,  in  substance,  that  there  was  no  such  firm  as  Cham- 
bers &  Co. ,  and  that  he  was  not  a  member  of  any  such  firm  ;  that 
Chambers  &  Co.  meant  only  A.  P.  G.  Dodge,  and  that  Dodge  ex- 
ecuted the  note,  and  that  its  execution  was  only  a  device  for  the 
purpose  of  raising  money ;  that  it  was  given  for  no  indebtedness  to 
White  &  Co.,  and  that  instead  of  using  the  name  of  Dodge  the 
name  of  Chambers  &  Co.  was  used,  and  it  went  to  White  &  Co.  in 
furtherance  of  the  general  object  of  raising  money.  He  says  that 
there  was  no  consideration  for  the  note  ;  that  he  was  in  no  way  a 
party  to  it,  and  that  these  facts  were  all  known  by  White  &  Co.  and 
by  the  plaintiff  when  the  plaintiff  obtained  the  note  by  discount. 
When  the  case  came  on  for  trial  in  the  court  below,  the  de- 
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fendant,  in  order  to  make  out  his  defense,  asked  this  question  : 
"  You  may  state  what  knowledge  White  &  Co.  had  or  any  member 
of  the  firm  had  of  your  relation  to  Dodge  ?"  He  says  his  relation  to 
Dodge  was  to  transact  business  for  him  under  a  salary  ;  that  he  had 
no  interest  in  the  business  ;  that  he  was  an  employee  of  Dodge  to 
do  Dodge's  business.  This  question  was  objected  to  by  the  attorney 
for  the  plaintiff.  Judge  Burke  then  stated  what  he  proposed  to 
prove  by  the  answer  to  the  question.  "  I  propose  to  prove  in 
answer  to  the  question  that  Chambers  was  well  acquainted  with 
the  firm  of  White  &  Co.,  and  they  with  him,  and  at  the  time  this 
paper  was  issued,  they  knew  he  was  not  a  member  of  the  firm  of 
Chambers  &  Co."  The  court  then  sustained  the  objection  and  the 
defendant  excepted.  Then  Judge  Burke  (counsel  for  defendant) 
says  :  "  I  want  to  prove  in  addition  to  that  by  the  witness  that  Mr. 
A.  G.  P.  Dodge,  who  did  the  business  in  the  name  of  Chambers  & 
Co.,  was  himself  a  member  of  the  firm  of  White  &  Co.,  and  that 
he  knew,  as  a  member  of  the  firm,  that  this  was  only  his  own 
paper."  To  that  objection  was  made,  the  objection  sustained  and 
the  defendant  excepted.  Then  the  question  was  asked:  "You 
may  state  at  the  time  this  paper  was  issued,  what  knowledge  White 
&  Co.  had  in  regard  to  whose  paper  it  was."  Same  objection,  rul- 
ing and  exception.  Judge  Burke  then  stated  :  "  I  expect  to  prove 
in  answer  to  that  question  that  White  &  Co.  knew  it  was  the  paper 
of  A.  G.  P.  Dodge  made  in  the  name  of  Chambers  &  Co." 

We  were  anxious  to  know,  when  this  case  was  being  argued, 
whether  these  objections  were  to  the  form  or  whether  it  was  a  mere 
question  of  the  order  of  testimony,  and  we  learned  that  the  record 
did  not  disclose  ;  but  we  learned  from  counsel  that,  in  fact,  no  such 
objection  was  relied  upon,  but  that  the  decisions  \tfere  made  upon 
the  broad  grounds  of  competency  and  relevancy. 

Now,  we  think  in  this,  the  court  of  common  pleas  committed 
an  error.  Those  questions  were  pertinent.  It  was  was  a  part  of 
the  defense.  It  was  a  part  of  the  issue  to  be  tried.  The  allegation 
was  that  White  &  Co.,  when  they  received  these  note,  did  actually 
know  the  relation  that  Chambers  bore  to  Dodge ;  that  they  knew 
that  the  firm  of  Chambers  &  Co.  was  a  mere  nominal  thing ;  that  it 
simply  meant  Dodge,  that  Dodge  was  himself  a  partner  in  the  firm 
of  White  &  Co.,  and  that  the  firms,  in  the  matter,  were  acting  to- 
gether for  the  purpose  of  raising  money  and  there  was  no  real  con- 
sideration for  the  notes.  The  defendant  further  alleged  that  this 
was  all  known  to  the  plaintiffs  when  they  took  this  paper. 

As  a  part  of  the  defense  we  hold  that  the  testimony  was  at  the 
time  ^competent  and  the  court  erred  in  ruling  it  out.  The  case  23g 
will  therefore  be  reversed  and  remanded. 

Burke  &  Sanders,  for  plaintiff. 

Haskins  &  Campbell,  for  defendant. 
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SIDEWALKS— NUISANCE. 

[Cuyahoga  District  Court,  March  Term,  1879.] 
Rouse,  Lemmon  and  Finnefrock,  JJ. 

Molhumes  v.  City  op  Cleveland. 

A  person  has  no  right  to  construct  steps  from  his  house  into  the  sidewalk  so 
as  obstruct  to  the  passage  thereon,  and  if  he  does,  it  is  a  nuisance,  and  the 
city  may  remove  the  steps  or  prosecute  him  for  maintaining  them. 

Rouse,  J. 

This  case  comes  into  this  court  on  error  to  the  judgment  of 
the  court  below  in  sustaining  a  demurrer  to  the  petition.  The  peti- 
tion alleges  that  in  1878  the  plaintiff  was  the  owner  of  certain 
premises,  a  house  and  two  lots,  abutting  on  Broadway ;  that  the 
city  council  in  May,  1878,  passed  an  ordinance  for  the  grading  and 
paving  of  Broadway,  and  in  July  the  contract  was  let  for  that  pur- 
pose ;  that  the  street  was  graded  according  to  the  specifications  of 
the  ordinance  for  the  improvement ;  that,  in  making  the  road-bed 
and  sidewalks,  the  city  -constructed  a  sidewalk  on  the  side  of  prop- 
erty owned  by  the  plaintiff  but  six  feet  in  width  ;  that  on  the  op- 
posite side  they  made  it  eighteen  feet  in  width,  and  that  there  was 
an  ordinance  of  the  city  council  at  the  time  that  every  person  who 
made  a  sidewalk  where  the  street  was  four  rods  wide,  should  make 
it  fourteen  feet  in  width,  whereas  this  was  made  but  six ;  and  th'e 
petitioner,  in  order  to  enter  his  house,  which,  it  seems,  was  close  up 
to  the  line  of  the  street,  erected  steps,  and  the  sidewalk  being  only 
six  feet  in  width,  it  was  necessary  to  make  the  steps  very  steep  in 
order  to  leave  room  on  the  sidewalk  for  passengers  to  go  by,  and  so 
steep  that  it  practically  operated  to  prevent  his  renting  the  house, 
and  he  has  been  damaged  thereby ;  that  the  value  of  the  rent  of  the 
house  was  thirty  dollars  a  month,  and  that  the  house  could  have 
been  rented  for  that  sum  per  month,  if  proper  steps  had  been  con- 
structed, and  he  asks  damages  therefor  to  the  amount  of  one  thous- 
and dollars  and  over. 

The  plaintiff  sets  forth  that  the  street  was  cut  down  and  graded, 
by  an  ordinance  passed  in  May,  1878,  between  three  and  four  feet. 
Before  that  could  be  done,  it  was  necessary  for  the  city  to  pass  a 
resolution  declaring  the  necessity  of  the  improvement,  notice  of 
which  should  be  published  for  two  weeks,  calling  upon  all  parties 
who  would  be  damaged  thereby  to  file  their  claims  for  damages 
within  four  weeks  from  the  time  of  the  publication  of  the  resolu- 
tion ;  and  then  after  the  improvement  was  made,  the  parties  who 
had  filed  their  claims  could  come  in  and  recover  their  damages. 

Now,  it  must  be  presumed  that  the  city  did  its  duty  in 
this  respect ;  that  claims  for  damages  were  filed,  and  that  after  the 
improvement  was  made,  damages  were  adjudged  by  the  probate 
court,  and  the  rule  of  damages  in  this  case  would  be  what  it  would 
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cost  to  lower  the  building  to  the  present  grade  of  the  street.  After 
an  improvement,  every  man  has  a  right  to  have  his  building  upon 
the  grade  of  the  street.  It  was  admitted  in  the  argument  that  a 
claim  for  damages  was  filed  and  damages  were  awarded. 

Now,  it  seems  that  the  party,  although  he  recovered  his 
damages,  which  would  have  enabled  him  to  lower  his  building  to 
the  present  grade  of  the  street,  put  his  damages  into  his  pocket  and 
allowed  his  building  to  stand  where  it  was  and  constructed  the  steps 
before  referred  to ;  so  that  the  real  cause  of  the  damage  of  which 
he  complains  is  that  the  sidewalk  is  so  narrow  that  he  cannot,  from 
the  front  of  his  building  construct  steps  sufficiently  slanting  to  be 
easy  of  access,  without  placing  them  so  far  into  the  sidewalk  as  to 
prevent  the  passage  of  persons  upon  the  sidewalk. 

Now,  if  the  plaintiff  had  made  use  of  the  money  he  recovered 
as  damages  and  lowered  his  building  to  the  grade  of  the  street, 
none  of  this  trouble  could  have  arisen.  No  party  has  a  right  to 
put  steps  in  the  street  at  all.  If  he  does  so,  he  commits  a  nuisance, 
and  the  city  might  remove  the  steps  or  prosecute  him  for  maintain- 
ing a  nuisance.  The  action  is  really  then  brought  because  this 
sidewalk  is  so  narrow  that  the  plaintiff  cannot  put  there  so  exten- 
sive a  nuisance  as  he  desires  by  putting  in  as  long  slanting  steps  as 
would  be  convenient  to  get  into  his  house.  We  think  the  demurrer 
to  this  petition  is  well  taken. 

The  question  as  to  the  city  constructing  a  sidewalk  only  six 
feet  in  width  on  one  side  of  the  street  and  eighteen  feet  on  the 
other,  whatever  our  views  might  be  upon  it  in  a  proper  case,  does 
not  arise  in  this.  The  claim  here  is  simply  one  of  a  right  to  com- 
mit a  nuisance.  The  judgment  of  the  court  of  common  pleas  is 
affirmed. 

F.  H.  Kelley  and  Otto  Arnold,  for  plaintiff  in  error. 

Heisley  &  Weh,  for  defendant  in  error. 


*ATTORNEY  AND  CLIENT— NEW  TRIAL.  252 

[Cuyahoga  District  Court,  March  Term,  1879.] 
Watson,  Hale  and  Tibbals,  JJ. 

tJosEPH  Stoppel  v.  Adolph  Woolner  et  al. 

1.  In  an  action  to  reach  property  alleged  to  be  sold  in  fraud  of  creditors,  the 

attorney  of  the  first  grantee  with  his  consent,  may  testify  to  facts  ob- 
tained in  his  capacity  as  attorney,  without  the  consent  of  the  other  par- 
ties to  the  transaction. 

2.  Where  the  bailiff  having  charge  of  a  jury,  went  to  them  several  times  after 

their  retirement,  and  told  them  to  hurry  as  the  court  was  waiting  for 
them  ;  Held,  to  be  no  ground  for  a  new  trial  if  it  was  done  without  cor- 
ruption and  not  prompted  by,  either  party,  and  there  appears  to  be  no 
prejudice  resulting. 


tReversed  by  supreme  court  without  report  on  authority  of  37  O.  S.   194  ; 
8  B.  236. 
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Hale,  J. 

In  this  case  but  two  questions  are  raised.  It  is  only  necessary 
to  state  the  evidence  as  it  may  bear  upon  those  two  questions.  The 
defendant  in  error,  on  the  29th  day  of  April,  1875,  commenced  an 
action  against  A.  A.  Stoppel,  who  was  doing  business  on  Michigan 
street  in  this  city,  and  a  writ  of  garnishment  was  issued  in  that  case 
and  process  served  upon  Joseph  Stoppel,  the  father  of  A.  A.  Stoppel. 
A  judgment  was  rendered  in  the  case  at  the  May  Term  of  1875,  of 
the  superior  court  of  this  city,  against  the  defendant  Stoppel.  In 
that  case  Joseph  Stoppel  appeared  in  obedience  to  the  order  of  gar- 
nishment, and  answered  that  he  had  no  property  in  his  hands  be- 
longing to  A.  A.  Stoppel.  After  the  judgment  had  been  obtained 
against  A.  A.  Stoppel,  suit  was  commenced  by  the  defendants  in  error 
against  Joseph  Stoppel,  alleging  that  his  answer  was  false,  that  he 
really  did  have  a  large  amount  of  property  in  his  possession  belong- 
ing to  A.  A.  Stoppel,  specifically  describing  it.  The  petition  was 
afterwards  amended,  and  it  then  alleged,  that  on  the  26th  of  January, 
1875,  A.  A.  Stoppel  was  in  possesion  of  this  store  and  its  contents, 
and  for  the  purpose  of  defrauding  his  creditors  he  transferred  the 
whole  of  the  property  to  a  man  by  the  name  of  Rettberg ;  that  Rett- 
berg  held  it  until  the  10th  of  April,  1875,  when  he  transferred  it  to 
Joseph  Stoppel,  the  father  of  A.  A.  Stoppel;  that  both  of  these 
transactions  were  fraudulent,  and  known  to  be  such  by  the  parties. 
The  case  went  to  trial  and  the  plaintiff  below  gave  evidence  tending 
to  establish  the  fact  that  A.  A.  Stoppel  owned  these  notes;  that  they 
were  fraudulently  transferred  to  Rettberg  and  that  Rettberg  trans- 
ferred them  to  Joseph  Stoppel  for  the  same  fraudulent  purpose ; 
that  there  was  a  combination  between  these  three  parties  to  cheat 
the  creditors  of  A.  A.  Stoppel.  The  defendant  Joseph  Stoppel,  to 
maintain  the  issue  upon  his  part  called  Rettberg,  and  Rettberg  testi- 
fied that  the  transaction  was  a  bona  fide  one;  that  A.  A.  Stoppel  owed 
him  $2,100,  and  as  consideration  of  the  transfer,  he  assumed  to  pay 
a  debt  that  A.  A.  Stoppel  owed  to  Joseph  Stoppel.  O.  H.  Bentley,  an 
attorney,  was  also  called,  and  it  is  to  his  testimony  that  exception  is 
taken.  He  was  put  upon  the  witness  stand  and  inquired  of  as  toihe 
conversation  with  Mr.  Rettberg,  for  the  purpose  of  rebutting  the 
testimony  of  Rettberg.  Before  the  question  asked  was  answered, 
counsel  for  the  defendant  inquired  as  to  whether  the  statement  the 
witness  was  about  to  make  was  a  statement  of  facts  obtained  by  the 
witness  while  acting  in  the  capacity  of  attorney  for  Rettberg,  and 
the  witness  answered  that  it  was;  that  it  was  a  conversation  and  con- 
cerned the  transfer  of  the  property.  The  witness  then  inquired  if  Mr. 
Rettberg  consented  to  his  making  the  statement,  and  the  attorney  for 
the  plaintiff  answered  that  Mr.  Rettberg  had  consented.  Objection 
was  made  by  the  defendant.  The  court  overruled  the  objection  and 
the  defendant  excepted.  Two  objections  are  taken  to  this  testimony. 
First,  it  is  said  that  none  of  these  parties  consented  to  Bentley's 
testifying  except  Rettberg  ;  that  inasmuch  as  the  testimony  affected 
all,  there  should  have  been  an  express  consent  of  all  before  Bentley 
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could  testify.  That  presents  a  question  of  fact.  Taking  the  evi- 
dence as  it  stands  in  the  record,  we  think  the  express  consent  of 
Rettberg  was  sufficient  to  authorize  the  court  to  permit  Bentley  to 
testify. 

The  next  question  made  is  that  Rettberg  not  being  a  party, 
what  Bentley  testified  could  not  bind  Joseph  Stoppel.  But  it  is  to  be 
borne  in  mind  that  this  property  that  Joseph  Stoppel  was  claiming, 
was  first  transferred  by  A.  A.  Stoppel  to  Rettberg,  and  by  Rettberg 
to  Joseph  Stoppel.  The  plaintiffs  allege  that  that  was  a  fraudulent 
transaction.  Rettberg  had  testified  to  the  entire  transaction.  All 
that  was  inquired  of  Bentley  was  as  to  the  statement  made 
*to  him  by  Rettberg.  The  effect  of  Bentley's  testimony  was  to  253 
contradict  Rettberg  as  to  what  was  said  and  done  and  as  to  the 
object  of  doing  what  was  done.    We  think  it  was  clearly  competent. 

The  only  other  question  made  in  the  case  is  this  :On  the  trial 
of  the  case,  and  after  the  jury  had  retired,  the  bailiff  went  to  the  jury- 
room.  What  he  bid  appears  from  the  bailift's  own  affidavit.  He  says 
that  he  was  the  bailiff  and  had  charge  of  the  room  in  which  the  case 
was  tried ;  that  the  court  could  not  do  anything  while  the  jury  was  out 
— was  waiting  for  the  jury — and  that  seeing  that  state  of  things  he 
took  it  upon  himself  to  go  to  the  jury-room,  and  this  is  what  he  says 
he  did:  "  When  this  affiant,  to  facilitate  the  business  of  this  court,  went 
several  times  to  the  jury  in  their  room  and  into  said  jury  room  and 
told  the  jury  to  hurry  up,  and  that  the  court  wanted  them  to  proceed 
with  its  own  business,  and  told  the  jnry  that  the  court  was  waiting 
for  them." 

Now,  this  bailiff  must  have  been  a  man  of  considerable  fore- 
thought and  some  cheek.  He  must  have  had  a  very  decided  sense  of 
the  responsibilities  of  the  court.  It  presents  a  serious  question  how 
far  interference  with  a  jury  in  their  deliberations  can  be  tolerated. 
When  the  case  was  first  stated  to  us  we  felt  inclined  to  set  aside  this 
verdict  on  the  ground  of  this  interference,  fearing  the  influence  of 
allowing  the  verdict  to  stand.  But  it  will  be  observed  that  this  case 
was  tried  before  a  very  careful  judge  who  had  personal  knowledge  of 
all  the  facts  that  transpired.  So  far  as  appears  from  this  affidavit  the 
jury  might  have  kicked  this  bailiff  out  of  the  room,  just  as  they 
ought  to  have  done,  and  gone  on  with  their  deliberations  for  a  day 
and  a  half  or  two  days.  I  don't  know  how  that  is.  There  isnothing 
in  the  case  to  show  that  the  jury  were  influenced  by  this  to  cease  from 
their  deliberations,  nothing  to  show  that  they  immediately  agreed 
upon  a  verdict;  nothing  to  show  that  any  prejudice  resulted,  or  that 
they  were  influenced  at  all  by  it. 

Waterman  in  his  work,  santioned  by  California  case,  states  the  rule 
to  be  this:  that  where  the  interference  with  the  jury  is  not  attended, 
with  corruption  in  the  latter,  and  has  not  been  prompted  by  a  party 
[and  there  is  nothing  here  to  show  it  was,]  and  it  does  not  appear 
that  any  injustice  has  thereby  been  done  [and  there  is  nothing  here 
to  show  that  any  injustice  has  been  done,]  the  verdict  will  hot  be  dis- 
turbed, whether  the  case  be  a  civil,  criminal  or  capital  trial  or  other- 
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wise.  Giving  force  and  effect  to  this  rule,  which  we  are  inclined  to 
hold  as  the  true  rule,  we  are  unable  to  see  that  prejudice  resulted 
from  this  interference  with  the  jury,  and  the  judgment  will  be  sus- 
tained. 

Wilson  &  Sykora,    for  plaintiffs  in  error. 

J.  H.  Webster  and  W.  J.  Boardman,  for  defendants  in  error. 


257  *HUSBAND  AND  WIFE— ATTACHMENT. 

[Cuyahoga  District  Court,  March  Term,  1879.] 
Rouse,  Lemmon  and  Finnefrock,  JJ. 

fCHARLEs  A.  Crumb  et  al.  v.  Justina  Treiber. 

A  married  woman  deposited  a  sum  of  money  with  C.  &  B.,  bankers,  and 
thereafter  in  an  action  instituted  by  third  parties  against  the  husband 
alone  an  attachment  was  issued  and  process  in  garnishment  served  upon 
C.  &  B.  and  upon  the  wife.  Pursuant  to  an  order  of  the  court  in  such  ac- 
tion, the  court  finding  that  the  deposit  in  the  name  of  the  wife  was  in  fact 
a  credit  of  the  husband,  C.  &  B.  paid  said  sum  into  court.  In  an  action 
subsequently  brought  by  the  wife  to  recover  of  C.  &  B.  the  amount  of  the 
deposit,  Held,  That  such  payment  by  C.  &  B.  did  not  constitute  a  valid 
defense,  she  not  having  been  a  party  to  the  previous  action. —  Ed.  Law 
Reporter. 

Lemmon,  J. 

This  was  an  action  commenced  in  the  court  of  common  pleas 
by  Justina  Trieber  against  Charles  A.  Crumb  and  others,  to  recover 
money  claimed  to  have  been  deposited  by  her  with  the  defend- 
ants. The  defendants  filed  an  answer  and  amended  answer  to  the 
petition.  In  the  amended  answer  they  set  up  first,  that  the  plain- 
tiff is  a  married  woman  and  has  no  right  to  bring  the  action  in  her 
own  name.  Second,  that  previous  to  the  commencement  of  the  ac- 
tion a  suit  had  been  commenced  by  other  parties  against  Charles 
Trieber,  the  husband  of  the  plaintiff,  in  which  a  garnishee  process 
was  served  upon  the  plaintiffs  in  error,  and  they  were  ordered  by 
the  court  of  common  pleas  to  pay  into  court  $668.63,  the  money  that 
they  owed,  as  determined  by  the  court  of  common  pleas,  to  Charles 
Trieber,  to  be  applied  in  payment  of  the  claim  of  the  plaintiffs  in 
that  action,  and  they  claim  that  payment  is  a  good  defense  to  the 
action  of  Justina  Trieber,  the  wife. 

A  reply  is  filed,  the  object  of  which  is  simply  to  set  up  that  the 
plaintiff  was  not  a  party  to  the  suit  against  Charles  Trieber  and  in 
no  way  bound  by  its  proceedings,  and  it  denies  all  the  allegations  of 
the  answer.  The  issue  thus  made  presents  the  question  whether 
the  payment  of  money  by  a  garnishee  in  pursuance  of  an  order  of 
the  court  constitutes  a  defense  to  a  subsequent  action  by  the  real 


t  Affirmed  by  supreme  court  without  report,  and  with  penalty,  8,  B.  222. 
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owner  of  the  claim  who  was  not  a  party  to  the  attachment  proceed- 
ing. 

The  first  inquiry  that  seems  to  present  itself  to  the  mind  is, 
what  is  this  proceeding  in  attachment  in  Ohio  under  the  present 
law  ?  Is  it  a  proceeding  as  the  old  statutory  proceeding  in  this  state 
was — in  rem  f  The  old  method  of  proceeding  in  attachment  in  this 
state  could  only  be  commenced  where  the  defendant  was  a  non-resi- 
dent upon  whom  service  .could  not  be  had  within  the  jurisdiction. 
We  find  a  case  in  the  second  Ohio  reports  where  it  was  assigned  as 
error  that  the?  party  was  within  the  jurisdiction  of  the  court 
and  the  proceeding  was  reversed.  Notice  by  publication  was 
required  to  be  given  and  other  parties  were  allowed  to  come  in  and 
prove  their  claims  and  share  with  the  party  suing  out  the  at- 
tachment. 

*In  proceedings  in  attachment  now  a  petition  is  filed  as  in  25ft 
any  other  case,  and  the  attachment  issues  upon  the  filing  of 
the  proper  affidavit ;  but  it  amounts  to  nothing  unless  a  judgment 
is  obtained.     It  is  a  mere  incident  to  the  action. 

Now  such  an  action  is  in  no  wise  an  action  in  rem.  It  is  an  ac- 
tion against  the  person,  where  the  persons  are  brought  into  court 
and  a  personal  judgment  is  rendered — not  a  judgment  as  to  any  par- 
ticular property. 

We  are  asked  to  say  in  such  a  case  that  an  order  of  the  court 
that  certain  property  was  due  to  Charles  Trieber  in  an  action  in 
which  Justina  Trieber  was  not  a  party  was  absolutely  concluded  by 
an  order  of  the  court. 

It  is  said  in  argument  that  she  was  also  garnisheed  in  this  case. 
What  of  it?  A  garnishee  process  served  upon  her  requiring  her  to 
answer  whether  she  had  any  property  of  Charles  Trieber  in  her  pos- 
session or  whether  she  owed  him  any  debt  did  not  raise  any  ques- 
tion as  to  whether  this  debt  from  Charles  A.  Crumb  and  others  was 
due  to  her  or  not.  No  issue  of  that  kind  was  raised.  It  is  said 
there  are  authorities  which  sustain  this  position,  and  we  are  referred 
to  a  case  in  4  Washington,  503,  Mayer,  admr.  of  Lewis  Benner,  v. 
Jacob  Foulkrod  et  al.,  admr.  of  George  Foulkrod.  We  have  ex- 
amined that  case  and  will  notice  it  briefly.  The  facts  as  stated  in 
the  pleadings  in  that  case  were  these :  John  A.  Holt  by  last  will 
devised  all  his  real  estate  to  his  wife  during  her  life,  after  her  de- 
cease the  profits  of  the  same  to  be  enjoyed  by  a  daughter  during  her 
life,  and  after  her  death  the  property  to  be  sold  by  his  executors  and 
the  proceeds  to  be  divided  in  equal  shares  amongst  the  grand  child- 
ren of  the  testator  then  living  except  one  who  was  to  have  two 
shares.  The  testator  died  in  1788 ;  that  the  will  was  proved  by  the 
executors  named;  that  the  daughter  died  in  1808  and  the  widow  in 
1792 ;  that  at  the  time  of  the  death  of  the  widow  and  daughter  the 
grandchildren  living  were,  Mary  C.  Sheneck,  who  intermarried  with 
Louis  Benner,  the  plaintiff's  intestate,  Elizabeth  Sheneck,  who  in- 
termarried with  John  Darr,  Michael  Cooper,  Adam  Sbeneck,  Jacob 
Sheneck,  Sophia  Sheneck,  who  intermarried  with  Jacob  Luntz,  and 
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Barbara  Sheneck,  who  intermarried  with  Michael  Knurr.  That  on 
the  4th  of  April,  1809,  George  Foulkrod,  the  surviving  executor,  sold 
the  real  estate  of  the  testator  pursuant  to  his  will,  lor  the  sum  of 
|12,000,  which  he  received.  In  the  years  1799  and  1801  Cooper, 
Adam  and  Jacob  Sheneck  severally  assigned  their  shares  of  the  es- 
tate of  said  Holt  to  Lewis  Benner  for  a  valuable  consideration,  and 
that  previous  to  the  bankruptcy  of  the  said  Benner,  he  agreed  with 
Darr  and  his  wife  for  the  purchase  of  thei*  share,  for  which  he  paid 
a  part  of  the  consideration.  That  by  these  transfers,  and  the  pur- 
chases, the  said  Benner  became  entitled  to  five-eighttis  of  the  estate 
of  said  Holt,  in  addition  to  the  share  to  which  he  was  entitled  in 
right  of  his  wife.  That  George  Foulkrod  died  in  the  year  1811,  and 
the  defendants  are  his  administrators.  The  prayer  of  the  bill  is  for 
an  account  and  payment  of  the  shares  to  which  Benner  was  thus 
entitled.  The  answer  admits  all  the  material  allegations  in  the  bill, 
but  alleges  that  after  the  assignments  to  Benner  by  Cooper  and  the 
two  Shenecks,  and  the  purchase  from  Darr,  he  (Benner)  was  duly 
declared  a  bankrupt  under  the  bankrupt  law  of  the  United  States, 
and  the  whole  of  his  estate  was  assigned  to  A.  Burt  and  J.  C.  Seton 
by  virtue  of  which  all  his  right  to  the  estate  of  said  Holt  became  rest- 
ed in  his  assignees  under  the  commission.  That  notwithstanding 
this  Benner  afterward  assigned  all  the  shares,  as  well  as  the  one  to 
which  he  was  entitled  in  right  of  his  wife,  to  Frederick  and  Henry 
Amerlong,  merchants  of  New  Orleans,  who  assigned  the  same  to  L. 
Krumbhaar,  of  Philadelphia,  or  by  some  instrument  empowered  him 
to  receive  the  amount  of  said  shares.  That  Burt  and  Seton  as  assig- 
nees commenced  a  suit  in  this  court  against  Foulkrod  in  April,  1809, 
to  recover  the  amount  of  the  said  shares,  and  on  the  6th  of  November, 
in  the  same  year,  a  verdict  and  judgment  were  rendered  in  their 
favor  for  the  sum  of  $7,072.25,  including  Darr's  share.  That  Krumb- 
haar had  full  notice  of  these  proceedings  and  acquiesced  therein 
contending  only  for  the  share  of  Mrs.  Benner.  That  for  the  pur- 
pose of  obtaining  the  opinion  of  this  court,  whether  he  or  the  assig- 
nees were  entitled  to  that  share,  an  amicable  suit  was  entered  in  the 
name  of  Krumbhaar  v.  Burt  and  Seton,  and  that  the  decision  of  the 
court  was  in  favor  of  the  plaintiff  in  that  suit.  The  answer  then 
alleges  that  the  above  judgments  have  been  fully  paid  and  satisfied 
and  that  the  executor's  accounts  of  George  Foulkrod  settled  and 
passed  by  the  orphans'  court,  and  finally  that  the  judgment  ob- 
tained by  the  assignees  of  Benner  under  the  commission  is  a  bar  to 
the  present  suit. 

The  court  did  so  hold.  That  suit  was  decided  and  payment 
was  made  in  accordance  with  it  without  objection.  Then  a  second 
action  was  brought  to  recover  the  same  matter.  How  it  can  be 
held  that  that  is  an  authority  that  may  be  urged  in  support  of  the 
right  of  the  defendants  in  this  case  to  excuse  themselves  from  pay- 
ment because  they  paid  in  pursuance  of  a  garnishee  order  where  the 
party  claiming  against  them  was  not  a  party,  we  are  unable  to  see. 

We  are  also  cited  to  a  case  in  Pennsylvania.     But  the  proceed- 
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ing  in  attachment  under  the  laws  of  Pennsylvania  is  a  proceeding  in 
the  nature  of  a  proceeding  in  rem ;  and  we  think  the  case  is  not  an 
authority  in  this  case.  We  are  asked  upon  the  authority  of  these 
cases,  which  appear  to  be  wholly  inapplicable  to  the  present  case,  to 
decide  that  a  person  who  is  not  a  pany  to  an  action  at  law  is  still 
bound  by  the  judgment  and  order  of  the  court  in  such  action.  We 
think  the  authorities  from  the  earliest  periods  have  been  otherwise. 
That  it  is  against  all  the  settled  notions  of  members  of  the  bar  that 
practice  in  the.state  that  a  court  could  hold  that  an  order  upon  a 
garnishee  to  pay  over  money  could  bind  any  persons  who  were  not 
parties  in  that  proceeding. 

It  is  said  it  would  be  a  hardship  to  require  them  to  pay  a  second 
time.  But  the  fact  appears  upon  the  argument  that  the  case  was 
commenced  and  wps  actually  pending  before  they  paid  over  that 
money.  There  was  no  necessity  for  them  paying  it  over.  They 
might  have  filed  an  answer  in  that  proceeding  setting  up  the  fact  of 
this  garnishment  and  asking  that  the  parties  be  brought  in  and  re- 
quriredto  litigate  with  Justina  Trieber  as  to  which  was  entitled  to 
this  money  and  thus  protect  themselves.  They  did  not  choose  so 
to  do,  but  rather  to  pay  it  over,  and  they  did  so  at  their  own  risk 
and  must  take  the  consequences. 

The  judgment  of  the  court  of  common  pleas  must  be  affirmed 
with  costs. 

Hutchins  &  Campbell,  for  plaintiffs. 

Safford  &  Safford,  for  defendants. 


♦  HUSBAND  AND  WIFE— SLANDER.  *60 

[Cuyahoga  Common  Pleas,  May  Term,  1879. 

Anderson  et  al  v.  Pack  et  al. 

1.  A  married  woman  cannot  prosecute  or  defend  by  next  friend,  and  her  hus- 

band must  be  joined  where  she  cannot  sue  alone. 

2.  It  is  not  a  misjoinder  for  husband  and  wife  to  join  in  an  action  for  slander 

per  se  of  the  wife,  as  her  reputation  is  his  property  as  well  as  hers. 

3.  It  is  a  misjoinder  and  demurrable  to  join  two  defendants  alleging  a  joint 

speaking  of  slanderous  words. 

McMath,  J. 

The  plaintiffs  say  they  are  husband  and  wife  and  that  their  busi- 
ness is  that  of  waiters  and  household  work  in  the  employ  of  the  de- 
fendants, and  they  complain  that  the  defendants  spoke  "the  follow- 
ing words  of  and  concerning  one  of  the  plaintiffs,  to-wit,  that  she, 

meaning  the  plaintiff   Anderson,  stole,  took,  and  carried 

away  some  towels  and  pillow   cases,   and  that  Anderson, 

meaning  the  plaintiff 's  husband,  was  concealing  the  same,  meaning 
that  the  said Anderson  was  a  thief  and  her  husband  the  re- 
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ceiver  of  stolen  property,  and  that  said  words  were  uttered  by 
the  defendants  and  repeated  by  them  at  different  times  and  with  the 
express  purpose  of  charging  the  said  plaintiff  as  a  thief  and  her 
husband  as  a  receiver  of  stolen  property,  and  that  every  one  in 
whose  hearing  the  words  were  used  understood  the  same  to  mean  a 
direct  charge  of  stealing  and  receiving  stolen  property."  They  aver 
that  those  words  are  slanderous. 

There  is  a  demurrer  to  this  petition  on  the  ground  that  there 
is  a  misjoinder  of  plaintiffs.  The  court  holds  that  a  married  woman 
cannot  prosecute  or  defend  by  her  next  friend,  but  her  husband 
must  be  joined  with  her  unless  the  action  concerns  her  personal 
property  or  is  upon  her  written  obligation,  etc.  (O.  L.,  vol.  75,  p. 
606).  The  reputation  of  the  wife  is  not  her  separate  property.  It 
is  the  property  of  the  husband  as  well.  There  is  not,  therefore,  a 
misjoinder  of  plaintiffs,  and  the  demurrer  is  overruled  as  to  that 
ground. 

The  next  ground  of  demurrer  is  that  separate  causes  of  action 
against  several  defendants  are  improperly  joined.     The  language  of 

the  petition  is  "the  defendants  spoke  of  and   concerning  ." 

Can  such  a  thing  take  place?  Observation  would  teach  a  man  that 
two  mouths  cannot  utter  the  same  words  with  the  same  voice. 
Speech  is  but  sound,  a  mere  vibration  of  the  atmosphere,  cogniza- 
ble only  by  the  auditory  sense.  From  its  nature  it  necessarily  tol- 
lows  that  the  same  sound  cannot  be  repeated ;  a  similar  or  a  like 
sound  may  be  produced,  undistinguishable  in  every  respect  from 
the  first,  and  of  the  like  character  and  signification,  but  that  will 
not  be  the  same  sound.  One  who  repeats  a  word  previously  spoken 
does  not  utter  the  identical  word,  but  a  similar  or  like  word;  he  re- 
peats a  like  sound  of  the  same  signification  as  the  first.  The  two 
sounds  are  separate  and  distinct,  although  each  has  the  same  mean- 
ing. Hence  each  publication  of  oral  language  is  a  new,  distinct, 
and  separate  publication ;  and  while  a  man  and  wife  are  one,  in 
some  respects,  they  do  not  speak  with  one  voice,  but  each  for  him 
or  herself. 

The  demurrer  is  sustained. 


265  ♦MECHANIC'S  LIEN. 

[Cuyahoga  District  Court,  March  Term,  1879.] 
Watson,  Hale  and  Tibhals,  JJ. 

William  Filberl  v.  F.  O.  Davis  et  al. 

In  order  that  a  party  may  obtain  a  mechanic's  lien  on  certain  premises,  the 
contract  must  be  made  with  the  owners,  and  if  the  lien  slates  that  the 
work  was  done  under  a  contract  with  a  person  in  possession  of  the  prem- 
ises, this  would  create  no  lien  as  against  the  owners,  and  this  cannot  be 
enlarged  by  averments  in  the  petition  that  such  person  in  possession  was 
the  agent  of  the  owners,  so  as  to  be  a  contract  of  the  owners. 
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TlBBALS,  J. 

The  action  in  this  case  below  was  brought  by  the  plaintiff  in 
error  to  recover  of  Fanny  O.  Davis  on  an  account  for  labor  and  . 
materials  furnished  in  the  construction  of  a  sewer  and  furnishing 
waterpipe  for  certain  premises  known  as  the  New  England  hotel 
property.  It  is  sought  to  subject  that  property  to  sale  under  a 
foreclosure  of  a  mechanic's  lien.  It  appears  from  the  record  that 
the  land  was  owned  by  the  heirs  of  Thomas  Bolton,  now  represented 
by  certain  trustees;  that  a  lease  had  been  entered  into  by  the 
decedent  in  his  lifetime  with  one  Willis  ;  that  that  interest,  however, 
had  passed  by  sale  to  Beckwith  who,  it  is  averred,  owned  the  real 
estate,  while  the  defendant  F.  G.  Baldwin  has  a  lease  for  a  term  of 
years  and  is  the  owner  of  the  building  sought  to  be  subjected.  It 
is  claimed  that*a  mechanic's  lien  was  perfected  as  against  these  par- 
ties so  as  to  entitle  the  plaintiff  to  sell  all  these  premises. 

The  errors  assigned  are  (1)  that  the  court  erred  in  sustaining 
the  motion  to  strike  out  a  portion  of  the  petition.  It  seems  that 
the  plaintiff  then  obtained  leave  to  file  an  amended  petition  and  did 
so.  In  view  of  that  fact  for  the  purposes  of  this  hearing  that  will 
not  count.  (2)  The  court  erred  in  sustaining  the  demurrer  to  the 
original  petition.  The  same  may  be  said  of  that.  (3)  The  court 
erred  in  sustaining  the  motion  to  strike  out  portions  of  the  amended 
petition  of  the  plaintiff.  As  to  that  I  will  speak  after  referring 
to  the  other  points.  (4)  The  court  erred  in  sustaining  the  de- 
murrer to  the  amended  petition.  (5)  Erred  in  giving  judgment  in 
favor  of  the  defendant.  Those  two  may  be  considered  together. 
In  his  original  petition  the  plaintiff  sets  up  the  facts  I  have  indi- 
cated as  to  the  ownership  but  recites  that  he  furnished  these  mate- 
rials and  this  labor  under  a  contract  with  one  Fanny  O.  Davis  who 
was  then  in  possession  of  the  premises.  In  his  amended  petition 
he  recites  the  facts  more  definitely,  but  still  says  he  made  the  con- 
tract with  Fanny  O.  Davis  on  behalf  of  the  defendant  Baldwin  and 
with  knowledge  on  the  part  of  Beckwith,  and  seeks  by  that  en- 
larged state  of  the  facts  to  extend  this  affidavit  by  which  he  secured 
his  lien  so  as  to  cover  the  interest  of  these  other  defend- 
ants. In  his  affidavit  to  secure  his  lien  he  recites  that  said 
labor  was  performed  and  said  materials  were  furnished  in  good  faith 
for  the  purpose  of  constructing  a  certain  sewer  and  connections  and 
plumbing  to  the  building  standing  on  lot  of  land  hereinafter  de- 
scribed, by  virtue  of  a  verbal  contract  between  said  William  Filbert 
and  said  Fanny  O.  Davis  in  possession  of  said  premises.  That  is 
the  averment — that  he  made  his  contract  with  Fanny  O.  Davis  in 
possession  of  the  premises.  It  is  claimed  *that  from  the  ad-  2fifi 
ditional  facts  set  up  that  in  point  of  fact  Fanny  O.  Davis  was 
the  agent  of  these  other  parties  and  that  her  contract  was  bind- 
ing upon  the  owners  of  the  premises — upon  Baldwin  and  upon  the 
owner  of  the  land. 

Now,  it  occurs  to  us  that  this  lien  can  only  be  created  by  virtue 
of  the  provisions  of  the  statute  relating  to  that  subject.     The  party 
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must  make  his  contract  with  the  owner  of  the  premises.  If  he  does 
not  he  cannot  secure  a  mechanic's  lien.  To  say  that  he  may  cure  a 
defect  in  his  affidavit  or  that  he  may  enlarge  his  contract  by  aver- 
ments in  a  petition  is  simply  to  say  a  party  may  extend  the  terms 
of  a  contract  by  a  pleading,  making  a  contract  that  he  never  made. 
That  the  plaintiff  had  a  contract  with  Fanny  O.  Davis  to  furnish 
these  materials  and  this  labor  is  unquestionably  true,  and  as  to  her 
he  may  have  a  remedy ;  but  he  has  no  mechanic's  lien  upon  the 
premises  by  virtue  of  a  contract  with  Fanny  O.  Davis,  simply  a 
lessee  in  possession  of  those  premises.  We  are  also  unable  to  see 
that  this  is  a  case  where  an  equitable  lien  would  arise.  We  there- 
fore find  no  error  in  the  record  and  the  judgment  is  affirmed. 

J.  E.  Ingersoll,  for  plaintiff  in  error. 

McKinney  &  Caskey,  for  defendant  in  error. 


MARSHALING  LIENS. 

[Cuyahoga  District  Court,  March  Term,  1879.] 
Watson,  Hale  and  Tibbals,  JJ. 

Clark,  Admx  v.  Benthem. 

Where  the  owner  of  a  tract  mortgages  the  whole  of  it  and  then  sells  apart  to 
B,  who  pays  by  assuming  the  mortgage  and  giving  a  mortgage  on  his  lot 
for  the  balance,  which  latter  mortgage  the  owner  assigns  to  W,  who  claims 
that  the  balance  of  the  tract  should  first  be  sold  to  pay  the  former 
mortgage ;  Held,  that  W,  has  only  such  rights  as  existed  between 
B,  and  his  grantor. 

Hale,  J. 

This  was  an  action  to  foreclose  brought  to  foreclose  a  mort- 
gage given  by  R.  M.  N.  Taylor  and  his  wife  to  Henry  F.  Clarke, 
and  presents  but  a  single  question.  The  controversy  here  arises 
between  Taylor  and  wife  and  a  co-defendant  Wright.  Mrs.  Taylor 
in  1870  owned  four  acres  of  land  in  East  Cleveland.  On  the  15th 
of  June  of  that  year  she  executed  a  mortgage  upon  that  land  in 
connection  with  her  husband  to  Jefferson  Barr.  On  the  3d  of  Oc- 
tober a  second  mortgage  was  executed  upon  the  whole  of  the  four 
acres  to  Henry  F.  Clarke; — two  mortgages  upon  the  four  acres. 
July  20,  1872,  Mrs.  Taylor  owning  the  fee  in  the  laud,  an  allottment 
was  made  of  the  land  into  various  sublots.  On  the  6th  of  July, 
1873,  Taylor  and  wife  conveyed  sublotsix  in  that  allottment  to  John 
J.  Benthem,  the  defendant.  In  that  conveyance  Benthem  assumed 
the  two  mortgages,  the  one  to  Barr  upon  which  there  were  $4,000 
due  and  the  mortgage  to  Clarke  on  which  there  were  $712.50  due. 
The  language  of  this  agreement  in  the  deed  is  specific  and  certain ; 
th  e  conveyance  is  made  subject  to  the  two  mortgages  which  the 
grantee  assumes  and  agrees  to  pay.  The  amount  of  purchase 
money  which  Benthem  was  to  pay  Taylor  exceeded  these  two  mort- 
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gages  and  to  secure  the  payment  of  that  purchase  money  Benthem 
executed  a  mortgage  to  Mrs.  Taylor.  That  mortgage  was  assigned 
to  the  defendant  Wright.  Mrs.  Taylor  still  owns  a  portion  of  the 
four  acres,  and  the  question  made  is  between  Wright  and  Mrs. 
Taylor  as  to  the  premises  that  shall  be  first  sold  to  pay  the  Barr  and 
Clarke  mortgages.  Wright  insists  that  the  land  now  owned  by 
Mrs.  Taylor  shall  be  first  sold  to  pay  those  old  mortgages,  leav- 
ing his  claim  to  be  made  out  of  lot  six.  Mrs.  Taylor  insists  that 
lot  six  shall  be  first  sold,  leaving  Wright  to  get  his  pay  out  of  what 
may  remain  after  satisfying  the  Barr  and  Clarke  mortgages. 

Now,  as  between  the  Taylors  and  Benthem,  it  is  very  clear  that 
Benthem  became  the  principal  and  the  Taylors  sureties  for  the  pay- 
ment of  those  mortgages,  fixing  lot  six  as  the  primary  source  to 
which  the  party  should  look  for  his  lien.  Under  that  state  of  facts 
the  mortgage  on  lot  six  was  given.  It  is  insisted  that  as  the  mort- 
gage was  originally  given  to  the  Taylors  and  by  them  assigned  to 
Wright,  that  Wright  gets  some  undefined  privileges  that  the  Taylors 
would  not  have.  Suppose  Bentley  had  made  the  mortgage  upon  the 
lot  directly  to  Wright,  would  there  be  any  doubt,  as  Benthem  was 
bound,  between  himself  and  Mrs.  Taylor,  to  pay  those  mortgages, 
that  Wright  would  be  remitted  to  the  balance  of  the  proceeds  of  lot 
six  remaining  after  the  payment  of  the  prior  mortgages,  should 
there  be  any,  for  the  payment  of  his  mortgage  ?  The  assignment 
by  Mrs.  Taylor  of  the  mortgage  to  Wright  does  not  change  the  legal 
rights  of  the  parties.  The  assignee  stands  in  no  more  favorable 
position  than  did  the  assignor.  Wright  holds  a  third  lien  upon  lot 
six  and  the  order  of  the  court  is  that  lot  six  shall  be  first  sold  to 
pay  those  old  mortgages,  and  if  that  fails  to  satisfy  them  the  other 
lots  may  be  sold.     The  decree  will  be  accordingly. 

G.  E.  and  J.  F.  Herrick,  for  plaintiff  in  error. 

C.  D.  Everett,  for  defendant  in  error. 


TAXES  AND  TAXATION. 

[Cuyahoga  Common  Pleas,  May  Term,  1879.] 

George  S.  Wright  v.  Fred  W.  Pei/ton,  Treasurer. 

Where  a  party  has  removed  his  residence  to  another  county ;  Held,  that  the 
board  of  equalization  could  only  take  jurisdiction  of  such  personal  prop- 
erty as  was  situated  in  his  former  place  of  residence  where  it  was  at  the 
time  it  was  listed  for  taxation  by  the  assessor,  and  any  attempt  of  the 
board  to  add  to  such  returns,  made  by  the  assessor,  will  be  enjoined. 

This  was  a  proceeding  to  restrain  the  collection  of  a  personal  tax 
claimed  to  have  been  illegally  assessed  in  June,  1877,  by  the  board 
of  equalization  of  the  city  of  Cleveland,  the  plaintiff  alleging  that 
in  March  previous  to  the  action  of  the  board  he  abandoned  his  resi- 
dence in  the  city  of  Cleveland  and  went  with  his  family  to  Elyria, 
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Lorain  county,  to  reside,  and  that  he  had  no  chattel  property  in 
Cuyahoga  county  subject  to  taxation.  The  court  found  that  the 
plaintiff  was  a  resident  of  Elyria,  as  claimed,  but  that  after  May  10th 
and  at  the  time  of  the  assessment  by  the  board  the  plaintiff  did 
have  in  Cleveland  two  iron  sates  worth  $30.  No  return  was  made 
of  any  chattel  property  of  the  plaintiff  by  any  ward  assessor.  The 
entry  upon  the  journal  of  the  board  of  equalization  was  as  follows: 
"9.  George  S.  Wright — and  we  have  information  that  he  has  re- 
fused or  failed  to  list  for  several  years — $25,000." 

Barber,  J.  Held,  the  plaintiff  net  being  at  the  time  a  resident  of 
the  city  of  Cleveland,  that  the  board  of  equalization  "could  only 
take  jurisdiction  of  such  personal  property,  money  and  effects, 
(of  the  plaintiff),  as  were  situated  in  the  city  of  Cleveland  at  the 
time  they  were  listed  for  taxation  by  the  assessor;"  which  was  "at 
any  time  before  the  third  Monday  in  May,  in  the  year  1877,  the 
16;"  and  that  the  action  of  the  board  in  entering  $25,000  for  taxa- 
tion was  without  authority  and  void.  A  perpetual  injunction  was 
granted. 

A.  T.  Brewer,  for  plaintiff. 

A.  J.  Marvin  and  J.  F.  Weh,  for  defendant. 


274  *  DIVORCE-  DOWER. 

[Cuyahoga  District  Court,  March  Term,  1879.] 

Watson,  Hale  and  Tibbals,  JJ. 

FOOTE    V.     WORTHINGTON 

Where  a  wife  is  divorced  for  the  husband's  aggression,  and  she  receives  a 
decree  for  alimony  in  money,  to  be  in  lieu  of  dower,  which  is  decreed  to  be 
released,  such  discharge  of  dower  does  not  cut  her  off  from  her  right  of 
dower  in  lands  of  the  husband  not  given  her  as  dower 

Hale,  J. 

This  case  is  an  application  for  dower.  The  petition  is  in  the 
ordinary  form.  The  question  raised  is  upon  the  answer.  The  an- 
swer alleges  that  the  conveyance  of  the  lands  in  which  dower  is 
sought  was  made  by  the  husband  in  the  year  1856;  that  in  the  fol- 
lowing year  the  plaintiff  made  application  for  a  divorce  from  her 
husband,  which  was  granted  at  the  May  term  of  the  court  of  com- 
mon pleas  of  the  same  year  by  reason  of  the  aggressions  of  the  hus- 
band, and  that  the  court  awarded  to  her  as  alimony  a  certain  lot, 
27-  described  as  lot  16  on  Detroit  street  in  this  city,  and  granted  *this 

further  order :  "It  is  further  ordered,  adjudged  and  decreed,  that 
said  plaintiff  be  forever  barred  of  all  right  to  any  of  the  property 
of  the  said  William  L.  Foote,  real  or  personal,  and  that  she  shall  be 
forever  barred  of  all  claim  to  dower  in  any  lands  which  the  said 
William  I,.  Foote  then   was  or   at  .any  time   theretofore   had  been 
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seized  and  perpetually  enjoined  from  instituting  any  proceeding  in 
any  court  to  obtain  such  dower."  It  is  then  alleged  that  the  plain- 
tiff, Mrs.  Foote,  after  the  rendition  of  this  decree,  entered  into  the 
possession  of  lot  16,  allowed  her  as  alimony,  and  has  enjoyed  the 
benefits  of  the  same  ever  since  the  rendition  of  this  decree,  and  that 
the  decree  was  so  entered  with  the  consent  of  the  plaintiff. 

A  demurrer  is  interposed  to  this  answer,  and  raises  the  ques- 
tion as  to  whether  the  court  exceeded  its  power  under  the  statute  in 
granting  a  decree  that  deprived  the  wife  of  the  right  of  dower  in 
the  lands  not  allowed  to  her  as  alimony.  It  is  claimed  on  behalf  of 
the  defendant  that  the  plaintiff  is  estopped  from  claiming  dower  in 
those  lands.  The  statute  under  which  the  court  acted  in  this  case 
is  as  follows:  That  where  a  divorce  shall  be  granted  by  reason  of  the  ag- 
gressions of  the  husband  the  wife  shall  be  restored  to  all  her  lands, 
tenements,  and  hereditaments  not  previously  disposed  of,  and  she 
shall  be  allowed  such  alimony  out  of  her  husband's  real  and  per- 
sonal property  as  the  court  shall  think  reasonable."  She  shall  have 
her  own  property  free  from  any  incumbrance  by  the  husband,  and 
the  court,  in  its  discretion,  may  allow  her  alimony  out  of  her  hus- 
band's property,  real  and  personal. 

Then  the  statute  pioceeds:  "If  the  wife  survive  her  husband 
she  shall  also  be  entitled  to  her  right  of  dower  in  the  real  estate  of 
her  husband  not  allowed  to  her  as  alimony  of  which  he  was  seized  at 
any  time  during  the  coverture  and  to  which  she  had  not  relinquished 
right  of  dower. 

Now,  what  is  the  effect  of  this  statute  ?  It  is  to  restore  to  her 
in  case  the  dower  is  granted  by  reason  of  the  aggressions  of  the 
husband  all  property  right  which  she  possessed,  and  give  the  court 
discretion  to  grant  her  alimony  out  of  her  husband's  property,  and 
then  leave  to  her  claim  her  dower  estate  in  the  lands  of  her  husband; 
not  allowed  her  as  alimony  in  case  she  survived  him.  Manifestly 
when  the  court  had  gone  to  the  extent  of  granting  the  divorce  and 
decreeing  her  alimony  it  had  gone  as  far  as  the  statute  contemplates 
the  court  should  go,  unless  this  decree,  which  attempted  to  cut  her 
out  of  her  dower  in  the  lands  of  her  husband  and  to  perpetually  en- 
join her  from  bringing  an  action  in  any  court  to  test  that  right  and 
enforce  it,  is  void  by  reason  of  the  want  of  power  on  the  part  of  the 
court  to  grant  it.  We  regard  the  question  as  simply  whether  there 
was  a  lack  of  such  power — whether  the  court  exceeded  its  jurisdic- 
tion. 

We  have  examined  all  the  cases  that  have  been  referred  to  by 
the  counsel  for  the  defendant,  and  they  establish  the  general  doc- 
trine of  the  effect  to  be  given  to  decrees  that  are  voidable  but  not 
void.  But  in  this  case  before  any  application  had  been  made  for 
the  divorce  Foote  conveyed  away  the  lot  in  which  the  plaintiff  now 
claims  dower.  He  had  parted  with  all  the  interest  or  right  of  prop- 
erty that  he  had  in  it  at  the  time  that  decree  was  granted,  and  the 
court  undertook  by  the  decree  to  say  that  she  should  be  cut  off  from 
dower  in  the  property  not  then  owned  by  him  which  he  had   con- 
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veyed  away,  and  to  enjoin  her  from  making  any  application,  for  the 
right  of  dower.  It  does  not  appear  from  the  decree  that  it  was  rendered 
in  pursuance  of  any  agreement  made  upon  the  part  of  the  plaintiff 
by  which  she  took  lot  16  as  an  equivalent  to  her  dower  rights.  So 
far  as  the  decree  shows  the  court  was  only  acting  in  pursuance  of 
that  clause  of  the  statute  that  authorized  and  required  that  alimony 
should  be  granted  out  of  her  husband's  estate ;  and  that  same  statute 
explicitly  declares  that  in  case  she  shall  survive  her  husband  she 
shall  be  entitled  to  dower  in  the  lands  of  her  husband. 

Now,  we  are  inclined  to  think  that  so  far  as  this  decree  under- 
took to  settle  the  right  of  the  wife  to  dower,  a  contingent  interest 
that  she  then  had  that  by  the  death  of  the  husband  ripened  into  a 
title — that  so  far  as  it  undertook  to  cut  her  out  from  the  rights 
which  she  had  it  was  wholly  void  and  inoperative.  Nothing  is  al- 
leged in  the  answer  showing  that  she  should  be  estopped  by  that 
decree — no  agreement  or  circumstance  alleged  that  shows  that  she 
got  any  equivalent  for  that  right-  We  are  inclined  to  think  that  the 
court  below  was  right  in  sustaining  the  demurrer  to  the  answer  and 
in  holding  that  the  decree,  so  far  as  it  undertook  to  cut  her  but  from 
her  right  of  dower  in  the  lands  of  the  husband  not  given  her  as  ali- 
mony, was  void. 

Eddy  &  Gaylord,  for  plaintiff  in  error.   • 
Ingersoll  &  Williamson,  for  defendant  in  error. 


281  IMPEACHMENT  OF  WITNESSES. 

[Cuyahoga  District  Court,  March  Term,  1879.] 
Watson,  Hale  and  Tibbals,  JJ. 

William  Brown  v.  Samuel  Hunkin. 

Where  a  defendant  is  questioned  as  to  collateral  matters,  his  answers  are  bind- 
ing, and  contradiction  is  not  allowed,  because  it  injures  the  credibility  of 
the  rest  of  defendant's  testimony. 

Tibbals,  J. 

Hunkin  brought  an  action  against  Brown  in  the  court  below  on  a 
breach  of  contract  of  warranty  of  soundness  in  the  sale  of  a  horse. 
The  fact  of  the  warranty  seems  to  have  been  conceded  upon 
the  trial ;  the  issue  being  confined  to  the  question  of  the  soundness 
of  the  horse  at  the  time  of  the  sale.  The  defendant  testified  to  the 
souudness  of  the  horse.  On  cross-examination  counsel  for  the 
plaintiff  asked  a  number  of  questions  which  were  objected  to — the 
objections  overruled  and  exceptions  were  taken,  and  he  was  required 
to  answer.  The  witness  was  asked  by  plaintiffs  counsel  why  he 
had  subpoenaed  one  H.  L-  Stanton  as  a  witness  for  him.  This 
question  was  objected  to  and  the  objection  overruled.  The  witness 
answered,  "I  subpoenaed  him  to  testify  to  certain  facts  which  Stan- 
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ton  told  me  last  winter  he  knew  about  this  case."  Another  ques- 
tion, "Did  you  not  subpoena  Stanton  to  testify  that  this  horse  was 
injured  by  the  plaintiff  when  crossing  a  railroad  track  ?"  The  same 
objection  and  ruling  was  made  as  to  this  question.  The  answer 
was,  "Mr.  Stanton  told  me  last  winter  that  Mr.  Hunkin  had  said  to 
him  that  this  horse  had  had  his  leg  wrenched  or  strained  while  he, 
Hunkin,  was  driving  him  across  a  railroad  track,  and  I  subpoenaed 
him  for  that  purpose."  Q.  "Did  you  not  threaten  Stanton  with 
prosecution  or  attempt  to  bulldoze  him  when  he  refused  to  testify  ?" 
The  objection  to  this  question  is  to  its  substance,  not  to  the  lan- 
guage, and  was  overruled.  The  witness  answered  "No  sir."  There- 
upon he  rested. 

Now,  as  to  this,  if  this  were  the  only  trouble  we  should  say 
that  in  the  latitude  allowed  in  the  cross-examination  of  a  party,  it  is 
possible  that  the  court  in  its  sound  discretion  could  permit  this 
party  to  be  interrogated  as  to  why  he  subpoenaed  that  witness  and 
had  him  in  court  with  the  view  to  test  the  fairness  and  good  faith 
of  the  party  to  the  transaction  in  the  trial  of  the  case.  We  were 
inclined  to  hold  that  this  was  not  an  abuse  of  that  discretion.  But 
the  defendant  having  rested  his  case,  the  plaintiff  in  rebuttal  called 
the  witness,  H.  L.  Stanton,  and  he  was  asked,  "What  did  the  de- 
fendant subpoena  you  in  this  case  for  ?"  Objection  was  made  to  the 
question,  the  objection  overruled  and  exception  taken.  The  witness 
answered,  "He  expected  tne  to  testify  that  the  plaintiff  injured  the 
horse  in  crossing  a  railroad  track."  Q.  "Did  you  ever  tell  the  de- 
fendant, Brown,  that  Mr.  Hunkin,  the  plaintiff,  had  told  you  that 
this  horse  had  his  leg  wrenched  or  strained  while  he,  Hunkin.  was 
driving  him  across  a  railroad  track — did  Hunkin  ever  state  any 
such  thing  to  you  ?"  This  was  objected  to,  objection  overruled  and 
exception  taken.     The  answer  was,  "He  did  not." 

We  have  examined  this  case  with  a  good  deal  of  care  and  have 
been  anxious  to  sustain  this  judgment,  for  aside  from  this,  the  case 
seems  to  have  been  very  fairly  submitted  to  the  jury,  and  the  jury 
found  in  favor  of  the  plaintiff. 

But  on  what  principle  can  this  evidence  be  admitted  ?  Grant 
that  this  collateral  matter  was  properly  inquired  into,  was  not  the 
party  making  the  inquiry,  under  the  very  well  settled  rule,  bound 
by  the  answer  that  he  got  ?  Had  lie  a  right  to  put  a  witness  upon 
the  stand  to  contradict  the  testimony  he  had  himself  called  out  ? 
♦It  certainly  had  no  relevancy  to  the  case.  If  it  was  true  that  2o2 
the  plaintiff  had  so  stated  to  Stanton,  the  latter  was  the  proper 
one  to  testify  to  it.  To  contradict  the  witness  in  this  manner  is 
simply  introducing  another  method  of  impeaching  a  witness,  and  it 
is  a  method  that  is  not  only  not  known  to  the  law  but  is  expressly 
forbidden  by  it.  '  We  sought  to  ascertain  if  we  could  not  sustain  the 
judgment  by  saying  that  the  party  was  not  prejudiced,  but  how  can 
that  be  said  when  the  defendant,  whose  evidence  was  evidently  very 
material  for  himself  in  the  issue,  by  this  process  was  completely 
contradicted  by  a  disinterested  witness,  the  holding  that  the  evidence 
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was  admissible,  the  jury  would  be  justified  in  treating  the  evidence 
as  seriously  injurious  to  the  defendant. 

We  must  therefore  reverse  the  judgment  on  the  ground  of  the 
wrongful  admission  of  that  evidence. 

Thomas  J.  Carran,  for  plaintiff. 

W.  S.  Kerruish,  for  defendant. 


CONTRACT— CUSTOM  AND  USAGE. 

[Cuyahoga  District  Court,  March  Term,  1879.] 
Watson,  Hale  and  Tibbals,  JJ. 

John  Bletsch  v.  Stewart  Robinson. 

1.  A  contract  to  furnish  a  certain   number  of  merchantable  barrel  staves  on 

the  cars,  at  the  rate  of  a  car  a  week,  at  a  specified  price  per  1000  ;  Held, 
that  suoh  a  contract  is  not  an  entire  but  a  separate  contract,  and  recovery 
for  part  may  be  had,  the  nondelivery  of  the  rest  was  owing  to  his  delin- 
quency. The  fact  that  the  number  of  staves  in  a  car  be  not  specified, 
and  though  defendant  did  not  refuse  cars  having  culls  in,  but  returned 
the  culls,  does  not  prevent  the  contract  being  separable. 

2.  A  charge  by  the  court  to  the  jury  that  the  contract  sued  on  must  have 

been  made  with  reference  to  an  uniform,  notorious,  and  reasonable  usage, 
renders  immaterial  a  refusal  to  add  a  charge  that  the  party  must  have 
been  aware  of  such  usage. 

TlBBALS,  J. 

The  errors  complained  of  in  this  case  are  to  the  charge  of  the  court. 
To  understand  the  points  made  we  will  state  the  facts  in  the  case.  The 
plaintiff,  Robinson,  brought  an  action  against  Bletsch  in  the  court  be- 
low and  in  his  petition  alleged  that  he  was  a  dealer  in  and  manufac- 
turer of  staves  and  headings  for  barrels ;  that  defendant,  Bletsch 
was  a  dealer  in  and  manufacturer  of  barrels  in  the  city  of  Cleveland; 
that  on  or  about  July  7,  1874,  the  plaintiff  had  on  hand  and  was 
manufacturing  for  the  market,  staves  at  Ansonia,  Darke  county, 
Ohio  ;  that  William  Beaser,  who  was  then  and  there  a  broker  and 
dealer  in  staves  and  heading  at  Cleveland  and  in  that  capacity  was 
acting  as  the  agent  of  the  plaintift,  and  that  as  such  agent,  although 
in  his  own  name,  Beaser  on  the  day  referred  to  sold  to  the  defend- 
ant one  hundred  thousand  green  bucked  and  ended  oil  barrel  staves, 
and  twenty- five  thousand  green  sawed  headings,  at  and  for  the 
price  of  $32.50  per  thousand.  They  were  to  be  good  merchantable 
staves  and  headings  to  be  delivered  on  board  the  cars  at  Ansonia  at 
the  rate  of  one  car  per  week  from  February  15,  1874,  until  all  were 
delivered,  to  be  paid  for  on  delivery.  The  plaintiff  says  he  was 
willing  and  ready  at  all  times  to  perform  the  contract  on  his  part, 
and  that  the  defendant  on  receiving  and  paying  for  6,260  of  the 
staves  and  headings  requested  that  the  further  delivery  be  post- 
poned for  awhile,  which  postponement  was  agreed  to  by  the  parties ; 
and  was  for  such  a  time  that  the  entire  time  for  the  delivery  of  such 
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quantity  would  have  expired  at  the  rate  of  one  car-load  per  week ;  that 
the  plaintiff  during  that  time  had  the  staves  and  headings  ready  for 
delivery  but  was  compelled  to  stack  them  near  the  depot  at  Ansonia, 
and  that  afterwards,  on  September  24th  of  the  same  year,  the  de- 
fendant entered  into  a  new  contract  or  arrangement  with  the  plain- 
tiff which  was  in  the  nature  of  an  addition  to  the  contract  originally 
made,  by  which  it  was  agreed  that  living  received  under  the  former 
contract  6,260  staves  and  headings  and  paid  for  the  same,  and  that 
the  remainder  of  the  staves  and  headings  were  ready  to  be  delivered 
at  Ansonia  as  per  contract,  it  was  then  agreed  by  way  of  compromise 
that  Bletsch  would  at  once  commence  receiving  the  balance  of  the 
staves  at  the  rate  of  one  car-load  per  week,  beginning  with  that  week, 
the  same  to  be  loaded  on  the  cars  in  their  then  present  condition,  as 
prepared  and  stacked  at  Ansonia,  to  be  delivered  and  paid  for  under 
the  terms  and  conditions  of  the  original  contract.  They  then  recite 
that  in  case  of  failure  to  receive  them  according  to  the  terms  of  the 
new  contract  that  it  should  be  void,  and  a  right  of  action  should 
accrue  to  the  plaintiff  under  the  original  contract.  They  further 
stipulate  again  that  they  were  to  be  merchantable  staves.  After  en- 
tering into  that  agreement  the  plaintiff  delivered  6,510  more  staves 
and  headings  on  the  1st  of  October,  1874,  and  it  is  alleged  that  the 
defendant  failed  to  pay  $35.14,  part  of  the  contract  price  thereof, 
and  refused  to  receive  and  pay  for  any  more  of  the  staves  and  head- 
ings and  refused  to  complete  the  contract  and  arrangement,  or  any 
part,  thereof,  whereby  the  plaintiffs  right  to  sue  on  the  original  con- 
tract accrued,  and  he  brings  suit  for  the  balance  due  upon  that  car- 
load. The  plain liff  further  recites  that  the  price  had  declined  from 
(32.50  to  $20  per  thousand  at  Ansonia,  and  he  seeks  to  recover  for 
the  breach  of  that  contract  the  sum  of  $1,389. 

The  defendant  in  his  answer  takes  issue  upon  several  matters, 
but  does  not  as  to  the  entering  into  of  these  two  contracts.  He  admits 
the  execution  of  the  first  and  the  receiving  of  the  first  carload  and 
paying  for  it,  the  extension  of  time,  the  agreement  to  receive  the 
balance  in  the  same  way,  one  car-load  per  week,  and  he  says  that 
car-load  was  delivered  to  him ;  but  he  denies  they  were  merchant- 
able staves,  says  they  were  composed  largely  of  culls ;  that  he  was 
put  to  great  expense  in  counting  them  and  carting  them  and  paying 
freight  upon  them,  and  he  denies  that  the  plaintiff  is  entitled  to  re- 
cover by  reason  of  any  breach  of  contract  because  of  the  defective 
quality  of  the  remainder  of  the  staves  to  be  delivered,  and  of  those 
delivered  in  the  second  car-load,  and  by  way  of  counter-claim  asks 
that  he  be  repaid  the  expense  he  has  been  subjected  to  by  reason  of 
the  staves  and  headings  being  of  an  inferior  quality. 

The  case  was  tried  to  a  jury  and  the  question  was  as  to  the 
character  of  the  materials  to  be  furnished  under  the  contract — 
whether  there  had  been  a  breach  of  the  contract  on  the  part  of  the 
plaintiff  in  not  furnishing  the  proper  staves  under  the  contract,  or 
whether  there  was  a  breach  of  the  contract  on  the  part  of  the  de- 
fendant  in   improperly  refusing    to  pay    for  the  staves    he    had 
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received,  and  in  refusing  to  receive  those  not  yet  delivered  but 
, ready  to  be  delivered.  Upon  those  questions  of  fact  arose  a  very 
important  legal  question,  and  that  was  whether  this  contract  was 
a  separable  contract  or  an  entire  one.  It  was  claimed  on  the  part 
of  the  plaintiff  in  error  that  it  was  an  entire  contract,  and  that  the 
plaintiff  having  failed  to  comply  with  the  contract  by  the  shipment 
of  merchantable  staves,  having  shipped  culls  in  lieu  thereof,  and 
having  been  subjected  to  the  expense  of  returning  them  and  paying 
freight,  that  he  was  under  no  obligation  to  pay  for  the  second  car- 
load or  to  receive  the  others.  While  on  the  other  hand  it  is  claimed 
that  this  is  a  distinct  and  separable  contract,  each  carload  to  be 
paid  for  on  delivery,  being  a  separate  contract  in  itself.  Upon  that 
subject  the  court  below  charged  expressly  that  it  was  a  separable 
contract,  and  in  case  the  jury  found  with  the  plaintiff  upon  this 
question  of  fact  he  would  be  entitled  to  recover.  To  that  charge 
exception  was  taken  and  that  is  one  of  the  material  questions  in  the 
case. 

The  case  of  Loomis,  Campbell  &  Co.  v.  The  Eagle  Bank 
of  Rochester,  10  O.  S.,  p.  328,  has  been  cited  and  relied  upon 
by  the  defendant  in  error  as  decisive  of  this  case. 
The  agreement  in  that  case  was  as  follows:  "We  have 
this  day  sold  Loomis,  Campbell  &  Co.,  1,000  kegs  (25 
2ft<*  *Poun(3s  net)  of  good  merchantable  blasting  powder  at  $2.30 

per  keg  delivered  on  board  boat  at  Rochester.  Their  note  at  six 
months  from  shipment  payable  in  New  York  City.  Half  delivered 
now  and  balance  in  June.  Signed,  E.  Gilbert  &  Co."  In  that  case 
they  shipped  the  first  half.  The  parties  returned  the  note,  and 
afterwards  suit  was  brought  upon  the  note  and  they  declined  to 
ship  the  other  500  kegs.  It  was  claimed  that  was  an  entire  con- 
tract, and  that  they  might  recover  their  damages  for  this  breach. 
The  court  held  that  the  stipulations  as  to  the  two  lots  of  powder 
were  to  be  treated  as  distinct,  several  agreements,  and  not  as  one 
entire  contract,  and  that  a  claim  for  damages  for  the  non-delivery 
of  the  last  lot  could  not  be  set  up  as  a  counter-claim  to  an  action 
upon  a  note  given  for  the  first  lot  brought  by  the  indorser  for  value 
and  before  maturity,  even  though  he  had  notice  of  a  breach  of  the 
second  contract  at  the  time  of  his  purchase.  The  court  in  passing 
upon  that  question  say:  "The  paper,  however,"  (speaking  of  the 
contract),  "does  not  stop  here,  but  proceeds  to  state  how  and  when 
the  payments  are  to  be  made,  from  which  it  appears  that  the  ven- 
dees were  to  give  their  notes  for  each  shipment  as  soon  as  it  was 
made  :  and  the.-e  notes,  it  seems,  from  the  one  in  suit,  were  also  to 
be  negotiable." 

The  mode  of  payment  then  was  to  be  by  negotiable  note  and 
the  time  of  payment  immediately  upon  the  shipment  of  each  parcel. 
The  fact  that  a  note  was  given  makes  it  different  from  the  present 
case,  but  not  in  any  material  point.  "Can  it  be  supposed  to  have 
been  the  intention  of  the  parties  to  the  agreement  that  after  each 
negotiable  note  was  given,  the  maker  was  to  maintain  a  lien  upon 
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it  for  the  performance  of  the  other  stipulations  ?  We  think  not. 
The  agreement  to  ship  both  lots  is  written,  it  is  true,  upon  the 
paper,  unitedly  the  two  lots  make  up  the  aggregation  of  1,000  kegs, 
bargained  and  sold,  but  in  all  the  essential  elements  of  a  contract* 
they  are  as  distinct  as  if  written  upon  separate  slips  of  paper.  It 
provides  a  different  time  for  delivery  and  for  payment,  and  a  sever- 
able rate  of  compensation  for  each  lot.  No  part  of  the  price  of  the 
first  lot  is  to  be  retained,  or  in  any  way  made  dependent  upon  the 
shipment  of  the  second." 

Now.  it  is  claimed  that  case  differs  from  this  because  there  was 
a  definite  amount  to  be  delivered  and  paid  for — five  hundred  kegs 
of  powder. 

The  16th  Wisconsin  has  also  been  cited  upon  this  subject, 
which  holds  that  a  contract  for  the  sale  of  wheat,  at  a  stipulated 
price  per  bushel,  is  entire  if  the  parties  understand  the  delivery  of 
the  whole  quantity  to  be  a  condition  precedent  to  the  payment  of 
any  part  of  the  price,  and  such  a  contract  is  apportionable  if  the 
parties  contemplate  a  delivery  in  parcels,  and  that  payment  should 
keep  pace  with  the  delivery.  Where  the  contract  is  apportionable, 
the  vendee  becomes  indebted  to  the  vendor  for  each  portion  as  soon 
as  it  is  delivered  and  accepted  without  regard  to  any  future  breach 
or  nonperformance  of  the  contract  on  the  part  of  the  vendor. 
Now,  that  was  simply  a  contract  for  the  delivery  ot  one  thousand 
bushels  of  wheat  at  a  fixed  price  per  bushel  to  be  paid  for  upon 
delivery. 

The  argument  against  this  contract  being  separable,  is  founded 
upon  the  fact,  it  is  claimed,  that  there  is  no  distinct  quantity  to  be 
delivered  and  paid  for.  It  is  true  the  contract  says  that  it  is  a  car- 
load, but  it  is  claimed  it  does  not  show  how  many  shall  be  a  car- 
load. It  requires  counting  and  culling  to  determine  that.  But 
would  not  the  same  principle  apply  to  this  case  of  the  wheat — you 
would  have  to  ascertain  the  number  of  bushels.  It  is  true  it  may 
be  more  easily  ascertained  than  you  may  count  staves,  but  that  does 
not  determine  the  question  of  the  correctness  of  the  legal  proposi- 
tion. In  that  case  if  the  wheat  was  defective,  and  not  in  compli- 
ance with  the  contract,  the  party  would  be  under  no  obligation  to 
receive  it,  and  would  have  the*  right  to  refuse  it  entirely,  or  to  pay 
for  what  he  did  receive  and  return  the  other.  We  have  been  cited 
to  a  case  in  the  5th  Metcalf  by  counsel  for  the  plaintiff  in  error  as 
bearing  upon  the  question,  which  was  this:  A  party  sold  a  cargo  of 
grain  to  be  delivered  in  bulk  and  paid  for  upon  the  delivery  of  the 
entire  cargo.  It  will  be  seen  at  a  glance  that  that  is  no  such  case 
as  either  the  Wisconsiu  case,  the  Ohio  case,  or  the  one  at  bar.  It 
is  an  entire  contract,  of  course.  No  payment  could  have  been  re- 
quired or  demanded  until  the  entire  cargo  was  delivered.  It  is  not 
a  case  parallel  to  the  present  one  at  all. 

Now,  what  is  the  difficulty  in  determining  this  matter  as  to  the 
staves?  All  it  requires  is  simply  that  you  count  the  staves.  It 
would  be  presumed  that  the  contract  would  be  complied  with  and 
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that  none  but  merchantable  staves  would  be -shipped.  If  that  were 
so,  then  no  culling  would  be  required  at  all — simply  counting — pre- 
cisely as  you  would  count  keesof  powder;  precisely  as  you  would 
measure  bushels  of  wheat  to  determine  the  amount  of  money  to  be 
paid.  So  in  this  case  you  ascertaiu  the  number  of  thousands  of 
staves  upon  each  car-load,  and  payment  for  the  number  shipped  is 
absolutely  required  under  the  terms  of  the  contract.  The  fact  that 
there  were  culls  is  a  matter  that  does  not  at  all  affect  the  question, 
for  while,  doubtless,  the  party  has  a  right  to  refuse  to  receive  a  car- 
load that  had  culls  if  he  chose,  yet,  if  he  continued  to  receive  them 
and  put  himself  to  the  trouble  of  culling  the  staves  and  returning 
the  culls  he  ought  not  be  heard  to  say  it  is  an  entire  contract.  We 
hold,  therefore,  that  each  car-load  forms  a  several  contract  in  itself, 
to  be  received  by  itself,  the  quantity  to  be  determined  and  paid  for 
upon  that  basis. 

Another  assignment  of  error  is  to  the  charge  that  the  plaintiff 
was  bound  to  put  the  staves  on  the  cars  as  they  were  stacked  in  his 
yard.  It  is  difficult  to  see  what  error  there  could  be  in  that.  From 
the  original  contract  it  may  be  inferred  that  the  plaintiff  was  get- 
ting out  the  staves  and  heading  for  delivery,  and  in  the  second  con- 
tract it  was  distinctly  recited  between  the  parties  to  the  contract 
that  the  staves  and  headings  were  then  in  the  yard  stacked  at  An- 
sonia  ready  tor  delivery,  and  the  defendant  bound  himself  to  receive 
those  identical  staves  and  headings  on  board  the  cars  at  Ansonia  in 
that  second  agreement.  What  error  can  there  be  then  in  that 
charge  ?  It  is  true  he  says  they  were*  to  be  merchantable,  and  that 
he  says  they  were  not  merchantable.  That  does  not  affect  the  ques- 
tion at  all.  Presumably,  the  plaintiff  should  have  delivered  mer- 
chantable staves.  If  what  he  did  deliver  wsre  otherwise,  the  other 
party  might  refuse  to  receive  them,  or  he  might  receive  and  pay  for 
what  were  merchantable  and  return  the  culls.  We  think  there  is 
no  error  in  that  charge. 

Defendant  also  excepted  to  the  refusal  of  the  court  to  charge 
as  requested.  There  was  but  one  refusal  and  hence  it  follows  that 
that  is  specifically  excepted  to.  That  was  on  the  subject  of  the 
usage  prevailing  in  reference  to  this  subject  matter  in  the  city  of 
Cleveland.  To  make  the  point  intelligible  we  will  have  to  read  the 
other  requests:  1.  "That  the  point  of  delivery  was  at  Ansonia, 
Darke  county,  Ohio,  and  that  being  the  point  of  deliveiy,the  plain- 
tiff was  bound  to  deliver  at  that  point  or  place  upon  the  cars  only 
merchantable  staves." 
284  ^'  "That  unless  the  jury  find  from  *the  evidence  that  a 

uniform,  notorious  and  reasonable  usage  existed  in  Clevland, 
making  it  incumbent  on  the  defendant  to  cull  staves  in  Cleveland 
under  the  kind  of  contract  on  which  this  action  was  brought, 
the  defendant  was  not  bound  to  receive  any  car-load  of  staves  that 
were  not  merchantable  as  a  whole." 

3.  "That  if  the  jury  find  such  custom  existed,  they  must  also 
find  that  this  contract  was  made  with  reference  to  it,  and  with  the 
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understanding  that  the  contract  was  to  be  interpreted  thereby.  All 
and  each  of  such  propositions  and  statements  of  law  were 
charged  by  the  court  as  requested. 

4.  "That  if  the  jury  find  such  custom  existed  they  must  also 
find  that  the  defendant  was  aware  of  its  existence  when  he  made 
this  contract  before  he  would  be  charged  with  any  violation  of  this 
contract  as  interpreted  by  this  custom"— which  the  court  refused- 

Now,  what  was  the  necessity  of  this  last  charge  of  the  court,, 
after  they  had  already,  at  the  instance  of  the  defendant,  charged  the 
jury  that  to  make  that  custom  and  usage  binding  upon  the  defend- 
ant it  must  have  been  a  part  of  the  contract  itself,  and  the  contract 
must  have  been  entered  into  with  reference  to  it  and  to  be  inter- 
preted thereby?  Why  add  that  he  must  be  aware  of  it?  The  court 
might  properly  say,  ,%I  have  already  said  to  the  jury  they  must  find 
knowledge  on  the  part  of  the  defendant  of  the  existence  of  the 
custom  before  he  could  enter  into  a  contract  with  reference  to  it.'* 

Another  reason  which  is  entirely  conclusive  upon  the  point : 
The  defendant  as  shown  by  the  pleadings  and  by  the  record,  had 
the  entire  benefit  of  this  custom  or  usage  at  Cleveland  where  the 
staves  were  received.  He  says  that  he  had  the  right  to  compel  the 
party  to  receive  back  the  culls  and  he  claims  the  right  to  recover 
the  expenses  of  culling  and  cartage  and  the  amount  of  freight  he 
had  paid.  The  defendant  had  the  benefit  of  that  to  the  jury.  It 
is  wholly  immaterial  whether  he  had  any  knowledge  ot  the  custom 
or  not.  He  had  the  benefit  of  everything  that  could  possibly  grow 
out  of  it  in  the  case,  and  could  in  no  way  have  been  prejudiced 
by  it. 

There  was  therefore  no  error  committed  on  the  trial  of  this 
case  and  the  judgment  is  affirmed. 

Foran  &  Hossack,  for  plaintiff  in  error. 

Estep  &  Squire,  for  defendant  in  error. 


♦BUILDING  CONTRACT— TRIAL.  290 

Cuyahoga  District  Court,  March  Term,  1879. 
[Watson,  Hale  and  Tibbars,  JJ.] 

fSiMEON  C.  Kane  v.  The  Wilson  &  Hughes  Stone  Co. 

1.  In  an  action  on  a  building  contract  for  the  contract  price,  recovery  may- 

be had  on  a  quantum  meruit^  where  the  work  has  not  been  done  strictly- 
according  to  the  contract,  but  substantially  so,  the  omissions  and  varia- 
tions being  slight. 

2.  The  admissions    of  testimony  in  rebuttal  which  would  properly  have  been 

evidence  in  chief,  is  not  ground  of  reversal. 


tAffirmed  by  Supreme  Court  39  O.  S.  1. 
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Watson  J. 

The  action  below  was  brought  by  the  Wilson  &  Hughes  Stone 
Company  against  Kane  to  recover  upon  a  claim  which  had  been  as- 
signed to  the  plaintiff  by  a  man  by  the  name  ot  Scott,  the  claim 
arising  out  of  a  contract  between  Scott  and  the  defendant  Kane  by 
which  Scott  had  agreed  to  furnish,  dress  and  lay  in  the  wall  all  the 
stone  needed  for  the  erection  of  a  certain  building  in  this  city, 
known  as  Windsor  block.  The  petition  alleges  that  Scott  had  been 
paid  all  of  the  contiact  price  except  a  part  of  the  last  payment 
which  fell  due  October  1st,  1875— the  sum  of  $600. 

The  answer  denies  that  the  terms  of  the  contract  between 
Scott  and  the  defendant  are  correctly  stated  in  the  petition  or  that 
they  were  complied  with  by  Scott,  or  that  the  last  payment  under 
the  contract  ever  became  payable. 

By  way  of  set-off  and  counter-claim  the  defendant  avers  in  his 
answer  that  the  Wilson  &  Hughes  stone  company,  in  considera- 
tion of  the  assignment  of  the  claim  to  it,  assumed  all  the  liabilities 
of  Scott  to  the  defendant,  and  that  by  the  terms  of  the  contract 
mentioned  in  the  petition  Scott  agreed  to  furnish  for  the  building 
"clear  Amherst  stone  free  from  spots  and  discolorations."  That 
afterwards  the  provision  as  to  Amherst  stone  was  modified  so  as  to 
allow  stone  to  be  furnished  from  the  Ohio  stone  company,  likewise 
to  be  "free  from  iron  and  all  spots  or  discolorations,"  and  it  is 
averred  that  Scott  did  not  comply  with  this  provision  of  the  con- 
tract thus  modified,  but  furnished  stone  from  the  quarry  of  the  plain- 
tiff, the  Wilson  &  Hughes  stone  company,  which  was  badly  spot- 
ted and  discolored,  rendering  the  building  unsightly  and  much  less 
valuable  that  it  would  have  been  had  Scott  complied  with  the  con- 
tract. 

The  defendant  further  alleges  that  Scott  was  guilty  of  re- 
peated and  unnecessary  delay,  delayiug  the  work  two  months, 
whereby  the  defendant,  being  liable  therefore  to  the  owner  of  the 
building,  was  damaged  in  the  sum  of  $3,000.  The  defendant  avers 
a  breach  of  contract  by  Scott  also  in  respect  to  pointing  up  and 
cleaning  down  the  stone  work  after  it  had  been  laid,  and  asks  a 
judgment  against  the  plaintiff  for  the  sum  of  $3,600. 

The  case  went  to  trial  and  resulted  in  a  verdict  and  judgment 
in  favor  of  the  plaintiff  for  the  amount  claimed  by  it,  and  is  now  in 
this  court  for  review.  A  number  of  errors  are  assigned  in  the  rec- 
ord. The  first  is  :  The  court  erred  in  admitting  evidence  offered 
on  the  trial  by  the  defendant  in  error. 

The  plaintiff  in  rebuttal  put  to  various  witnesses  questions 
relating  to  the  character  of  the  stone  in  the  building — as  to  whether 
the  stone  was  spotted  or  discolored,  thereby  to  contradict  the  testi- 
mony of  the  defendant's  witnesses  to  the  effect  that  the  stone  were 
in  fact  spotted  and  discolored.  These  questions  were  objected  to, 
the  objection  overruled,  the  defendant  excepted,  and  the  witnesses 
answered  in  substance  that  that  there  were  none  or  they  observed 
none. 
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The  judge  trying  the  case  said  it  was  proper  rebutting  evidence 
and  it  occurs  to  us  that  it  was  within  the  proper  range  of  the  dis- 
cretion of  the  court  to  admit  it  then  even,  if  it  were  properly  evi- 
dence in  chief.  We  regard  it  as  evidence  that  might  be  given  in 
chiet,  though  not  necessary  to  be  given  in  chief.  It  was  evidence  that 
related  to  the  defense.  It  was  called  out  on  the  defense.  They 
were  specific  questions  for  the  purpose  of  explaining  or  mod- 
ifying the  effect  to  be  given  to  the  evidence  that  had  been  given  in 
the  case  by  the  other  party.  We  see  no  reason  why  it  should  not 
have  been  admitted  upon  an  aplication  to  the  court  as  a  matter  of 
discretion,  and  it  will  not  do  to  say  that,  because  the  court  assigned 
an  improper  reason  for  admitting  the  evidence,  an  error  had  been 
committed. 

The  third  assignment  of  error  is  that  the  court  erred  in  its 
charge  to  the  jury.  We  have  searched  the  charge  for  we  had  sup- 
posed that  therein  was  the  real  question  in  the  case.  While  we 
recognize  the  fact  that  there  are  legitimate  questions  in  that  we  have 
not  been  able  to  agree  with  counsel  that  the  court  erred.  The 
defendant  first  asked  the  court  to  charge :  Plaintiff  having,  in  its 
pleadings,  based  its  right  to  recover  exclusively  on  contract, 
and  on  having  carried  out  the  contract,  can  only  recover  on  prov- 
ing to  your  satisfaction,  that  Scott  did  the  work  according  to  his 
contract,  and  cannot  in  this  action  recover  for  work  performed  not 
according  to  contract."  This  charge  the  court  refused  to  give 
and  the  defendant  excepted.  * 

The  defendant  also  asked  the  court  to  charge  the  jury  :  "The 
parties  having  agreed  that  the  work  should  be  done  to  the  satis- 
faction and  acceptance  of  Blythe,  the  architect,  then  Blythe's  opin- 
ion, formed  in  good  faith,  is  binding  on  the  parties,  and  if  hi  good 
faith  Blythe  was  not  satisfied  with  the  work,  and  has  not 
accepted  it,  and  was  of  the  opinion  that  the  building 
was  not  completed,  then  plaintiff  cannot  recover  for  the 
*$600,  which  it  avers  was  only  payable  on  completion  of  the  2Q| 
work."  This  was  refused.  But  the  court  did  charge  upon  the 
subject  of  these  requests,  as  follows :  "  In  contracts  where  the 
materials  are  subject  to  the  inspection  and  acceptance  of  any  par- 
ticular persons,  that  inspection  and  acceptance  is  conclusive,  unless 
there  is  some  fraud  or  concealment  practiced  by  the  person  furnish- 
ing the  materials.  If  these  stone  were  fairly  and  honestly  exposed 
to  the  view  of  the  architect,  and  he,  after  such  inspection,  permitted 
the  stone  to  go  in  without  objection,  and  there  was  no  delect  in  the 
stone  known  to  Scott,  or  which  by  careful  inspection  he  could  not 
discover,  and  such  stone  were  accepted  by  the  architect  without 
objection,  the  architect  could  not  wait  until  after  the  building  is 
completed,  and  then  object  to  a  particular  stone  which  had  passed 
his  inspection.  But  if  Scott  put  in  stone  which  the  architect  had 
rejected,  and  thus  deceived  the  architect,  Scott  would  be  liable 
unless  Kane  knew  that  such  stone  had  been  used  after  being 
rejected.     If  Kane  knew  it  or  connived  at  it,  then  there  is  no  lia- 
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bility  of  Scott  to  Kane  on  account  of  it,  although  Kane  might  be 
liable  to  Otis.  If  imperfect  stone  went  into  that  building  with  the 
assent  or  without  objection  on  the  part  of  Kane,  Kane  knowing  at 
the  time  that  they  were  defective,  no  claim  for  damage  can  be  sus- 
tained by  Kane  on  account  of  defects  in  the  stone  of  which  Kane 
had  knowledge,  even  though  he  may  be  liable  in  damages  to  Mr. 
Otis  on  account  thereof.' '      To  this  charge  the  defendant  excepted. 

Now,  we  are  unable  to  see  any  error  in  that.  We  regard  this 
as  a  cautious  charge — a  charge  appropriate  and  in  very  guarded 
language.  We  can  see  no  reason  lor  disturbing  the  judgment  in 
this  case  on  account  of  anything  that  is  said  in  it. 

The  court,  among  other  things,  after  charging  the  jury  that 
the  defendant  had  withdrawn  his  claim  for  an  affirmative  judgment, 
that  they  must  first  find  that  plaintiff  was  a  corporation,  that  Scott 
had  assigned  his  rights  to  plaintiff  and  what  was  the  contract  be- 
tween Scott  and  Kane,  charged  the  "jury  that  they  must,  to  enable 
plaintiff  to  recover,  find  that  Scott  substantially  complied  with  the 
contract.  But  this  is  not  a  technical  rule;  it  does  not  apply  to  imma- 
terial points,  but  to  the  substantial  requirements  of  the  contracts. 
It  the  work  was  substantially  completed  then  the  plaintiff  is  enti- 
tled to  recover  so  much  as  the  materials  were  reasonably  worth 
after  deducting  all  damages  which  Kane  sustained  by  reason  of 
defects  in  the  materials  or  work  and  for  which  Kane  would  be  liable 
to  Otis." 

On  this  part  of  the  charge  is  based  another  of  the  principal 
objections  to  this  judgment  or  ruling  of  the  court  below.  The 
court  charged  if  the  work  done  and  the  materials  furnished  were 
not  in  accordance  with  the  contract,  that  the  plaintiff  could  recover 
so  much  as  the  work  and  materials  were  worth.  We  understand 
the  rule  to  be  laid  down  in  the  7th  of  Pickering,  and  which  is 
approved  in  the  26th  of  Ohio  by  our  own  supreme  court  and 
adopted  as  law,  that  when  work  has  not  been  done  strictly  in 
accordance  with  the  contract — all  the  materials  may  not  be  strictly 
in  accordance  with  the  contract — where  there  may  be  some  very 
small  omission  in  finishing  up — that  in  all  cases  of  that  class  the 
party  may  recover  the  value  of  the  work  and  material,  less  the  dif- 
ference of  value  between  the  way  in  which  it  is  done  and  what  it 
would  be  if  done  strictly  in  accordance  with  the  contract.  But  to 
that  the  court  should  probably  have  added  that  in  finding  out  the 
valve  of  the  work  the  jury  should  take  into  consideration  the  con- 
tract price.  By  adopting  the  rule  in  reaching  the  value  of  the 
work  the  defendant  is  entitled  to  the  benefit  ot  his  contract  if  he 
has  got  a  contract.  In  estimating  the  value  of  the  work  he  has 
done,  he  ought  to  have  the  benefit  of  it.  Although  this  does  not 
appear  in  this  charge  yet  we  think  we  are  bound  to  presume  that  it 
was  given  by  the  court.  This  record  does  not  purport  to  set  out 
everything  the  judge  said  in  his  charge.  It  says,  "  it  was  said 
among  other  things.'*  There  is  no  error  in  the  charge  as  given  as 
far  as  it  goes.   We  feel  that  we  are  bound  to  presume  that  the  court 
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below  did  make  all  the  proper  and  necessary  explanations  of  the 
law  as  laid  down  in  the  charge.  If  the  party  had  found  that  this 
was  omitted  and  he  relied  upon  it  as  error,  he  could  very  easily 
have  availed  himself  of  it  by  asking  the  court  to  add  to  the  charge 
that  the  jury  must,  in  estimating  the  value  of  that  work  take  into 
consideration  the  contract  price  at  which  the  work  was  to  be  done. 
If  that  had  been  done  and  the  court  had  refused  to  give  it  then  it 
would  be  apparent  upon  its  face  that  there  was  error  in  the  charge. 
But  that  not  having  been  demanded,  and  this  charge  being  "  among 
other  things"  —  it  not  appearing  that  it  was  not  given,  we  cannot 
presume  that  that  explanation  was  not  given,  and  for  that  reverse 
this  judgment.     We  are  not  authorized  by  the  law  to  that. 

We,  therefore,  see  no  error  in  this  case  in  the  admission  of  evi- 
dence, in  the  charge  or  the  rulings  of  the  court  in  regard  to  the  law  of 
this  case. 

Mix,  Noble  &  White,  attorneys  for  plaintiff  in  error. 

McKinney  &  Caskey,  attorneys  for  defendant  in  error. 


VENDOR  AND  PURCHASER. 

[Cuyahoga  Common  Pleas,  September  Term,  1879.] 
Hiram  H.  Little  v.  Henry  Thoman  et  ai«. 

Where  the  purchaser  of  the  equity  of  redemption  of  property  from  a  mort- 
gagor aoes  not  assume  the  mortgage  ana  sells  the  equity  of  redemption 
to  defendant,  who  does  assume  and  agree  to  pay  such  mortgage,  the 
mortgagee  may  claim  a  personal  judgment  against  him,  for  he  received 
consideration  for  his  promise. 

Hamilton,  J. 

The  petition  in  this  case  contains  two  counts.  The  first  count 
is  founded  upon  a  note  and  mortgage.  In  the  second  count  it  is 
sought  to  obtain  a  personal  judgment  against  Joseph  Stoppel,  be- 
cause it  is  said  that  while  one  Riblet  owned  the  property,  he  sold 
the  equity  of  redemption  to  Stoppel,  and  that  Stoppel,  in  the  deed 
which  he  took,  assumed  *and  promised  to  pay  this  note,  upon  ^ao 
which  suit  is  brought;  and  that  he  has  failed  to  pay  it. 
Stoppel  files  a  demurrer  to  the  second  cause  of  action  on  the  ground 
that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of  action 
as  against  him. 

It  is  claimed  that  the  petition  nowhere  states  that  Riblet  ever 
assumed  to  pay  this  note  and  mortgage  ;  that  it  does  not  aver  that 
he  ever  became  liable  in  any  way  to  pay  this  note,  but  simply  avers 
that  he  became  the  owner  of  the  equity  of  redemption  at  some 
time,  and  that  while  so  the  owner  he  sold,  that  equity  to  Stoppel, 
and  that  Stoppel  agreed  to  pay  the  holder  of  that  note  its  amount. 
It  does  not  anywhere  appear,  it  is  claimed,  that  there  was  any  obli- 
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gation  resting  upon  Riblet.  to  pay  this  note  at  all,  and  that,  there- 
fore, there  is  no  sort  of  privity  between  the  parties.  I  do  not 
think,  however,  there  is  anything  in  that  objection.  It  seems  to 
me  that  if  a  party  receives  a  consideration  from  another,  who  is 
perhaps  under  no  obligation  to  a  third  party  at  all,  on  account  ot 
which  he  assumes  to  pay  the  third  party  a  certain  amount  of  money, 
that  third  party  may  bring  his  suit  and  recover  upon  the  strength 
of  that  promise.  The  promissor  having  received  a  consideration 
for  his  promise,  we  see  no  objection  toth*  beneficiary  bringing  suit 
in  his  own  name  to  enforce  that  promise. 

But  it  is  said  here,  there  is  no  consideration  named  for  the 
promise.  Now,  under  the  decision  in  the  14th  O.  S.,  the  supreme 
court  hold  that  where  the  equity  of  redemption  is  sold  by  name  to 
a  party,  it  is  to  be  presumed  in  law  that  the  party  thus  getting  the 
equity  of  redemption  assumes  to  protect  the  party  selling  the  land, 
from  any  mortgage  which  may  be  on  it,  because  they  say,  having 
bought  the  equity  of  redemption,  he  never  could  be  benefited  in 
any  way  by  owning  that  equity  of  redemption,  unless  he  took  care 
of  the  mortgage  upon  the  property,  and  that  from  the  nature  of 
the  transaction  a  promise  must  be  presumed.  But  we  are  not  forced 
to  such  a  state  of  things  in  this  case,  because  it  is  expressly  stated 
that  he  did  promise  in  so  mauy  words  to  pay  it,  and  the  nature  of 
the  transaction,  it  seems  to  me,  shows  sufficient  consideration  for 
the  promise.     The  demurrer  will  be  overruled. 

Ingersoll  &  Williamson,  for  plaintiff. 

J.  W.  Heisley  and  Stone  &  Hussenmueller,  for  defendants. 


297  ^ASSIGNMENT  FOR  CREDITORS. 

[Cuyahoga  District  Court,  March  Term,  1879.] 
Watson,  Hale  and  Tibbals,  JJ. 

Lord,  Bowler   &   Co.  v.  Chaffee. 

A  contract  with  a  firm  to  put  machinery  in  a  factory  in  another  town  belonging 
to  another  and  distinct  firm,  but  having  a  p  irtner  common  to  both,  cannot 
be  the  foundation  of  a  preferred  claim  on  the  property  of  the  former 
firm,  in  the  hands  of  an  assignee,  nor  can  the  assignee  who  paid  it  as  a 
preferred  claim,  in  ignorance  of  the  facts,  be  estopped  to  claim  repayment. 

Tibbals,  J. 

An  action  was  brought  by  the  defendant  in  error  against  the 
plaintiff  in  error  in  the  court  below  upon  substantially  this  state  of 
facts:  that  the  plaintiffs  in  error  wrongfully  presented  a  claim  to 
him,  as  the  assignee  of  J.  D.  Lyons  &  Co.,  which  they  supported 
by  appropriate  affidavits,  making  it  a  preferred  claim — a  mechanic's 

298  *ueri — which    he  paid  out    of    funds  in  his   hands,  and   he 
averred  that  subsequently  he  ascertained  that  they  had  no  such 

claim;  that  they  had  no  claim    against  the   assignors;  that  they 
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had  no  preferred  claim  —no  mechanic's  lien  upon  the  property  of 
his  assignors;  that  he  did  not  learn  those  facts  until  long  after  the 
payment,  and  for  the  reason  that  he  paid  it  through  mistake  he 
sought  to  recover  it  back  from  trie  parties. 

The  defendants  answered,  admitting  that  they  presented  the 
claim  as  a  preferred  claim;  claimed  they  had  obtained  a  mechanic's 
lien  upon  the  property  of  the  assignors;  that  it  was  properly  paid; 
that  they  had  such  a  lien;  that  it  was  a  preferred  claim;  that  there 
was  no  mistake  on  the  part  of  the  assignee  in  paying  it  to  them  as 
a  preferred  claim.  The  case  went  to  trial  upon  the  issues  thus 
joined.  Considerable  evidence  was  offered  upon  both  sides.  It 
appears  that  the  firm  ol  J.  D.  Lyon  &  Co.  was  composed  at  one 
time  of  three  parties,  and  later  of  two  parties;  but  during  all  the 
time  they  were  known  as  the  firm  of  J.  D.  Lyon  &  Co.  It  fur- 
ther appears  that  J.  D.  Lyon  was  a  partner  with  one  M.  J.  Hills 
under  the  firm  name  of  Lyon  &  Hills;  that  the  firm  of  J.  D.  Lyon 
&  Co.  were  doing  business  largely  in  the  northern  part  of  Summit 
county  in  the  manufacture  of  cheese,  and  that  Lyon  &  Hills  were 
engaged  in  the  same  business  and  had  a  factory  at  Earlville,  Port- 
age county.  It  appears  further  that  J.  D.  Lyon,  acting  for  the 
firm  of  J.  D.  Lyon  &  Co.,  purchased  of  Lord,  Bowler  &  Co.  an 
engine  and  other  machinery  for  the  cheese  factory  at  Earlville, 
Portage  county;  that  the  property  wras  bought  under  a  contract 
with  J.  D.  Lyon  &  Co.;  that  it  was  delivered  to  the  cheese  factory 
at  Earlville  then  supposed  to  belong  to  J.  D  Lyon  &  Co.  Shortly 
after  this  sale  to  J.  D.  Lyon  &  Co.  the  firm  failed  -made  an  as- 
signment to  Chaffee.  It  was  within  four  months  after  this  sale 
that  Lord,  Bowler  &  Co.  obtained  their  mechanic's  lien  upon  the 
property  at  Earlville,  making  the  proper  affidavit  to  the  account 
and  filing  it  in  the  proper  place;  so  that  if  J.  D.  Lyon  &  Co.  had 
been  the  owners  of  the  property  in  Earlville  they  would  have  had 
a  valid  mechanic's  lien  and  preferred  claim  upon  the  property. 
The  claim  of  the  plaintiff  was  that  as  J.  D.  Lyon  &  Co.  did  not 
own  the  property — therefore  Lord,  Bowler  &  Co.  could  not  get  a 
lien  upon  it,  and  the  assignee  of  J.  D.  Lyon  &  Co.  was  not 
obliged  to  regard  it  as  a  preferred  claim  and  pay  it  as  such. 

It  is  assigned  as  error  occurring  at  the  trial  that  the  court  erred 
in  ruling  out  evidence  offered  by  the  plaintiff  in  error.  The  evi- 
dence is  as  follows:  [On  direct  examination  of  Bowler,  one  of  the 
defendants  below.]  "Q. — What  information  did  you  obtain  from 
Mr.  Lyon  or  Mr.  Hill  in  regard  to  the  property?"  This  question 
was  objected  to,  the  objection  sustained  and  exception  taken.  It 
is  sufficient  to  say  in  respect  to  this  question  that  it  does  not  appear 
what  was  proposed  to  be  proved  by  the  answer  of  the  witness.  It 
was  argued  that  Hill  probably  would  have  said  that  the  property 
belonged  to  J.  D.  Lyon  &  Co.  If  there  was  any  presumption  about 
it  it  would  be  the  other  way.  The  record  very  fairly  shows  that 
they  did  not  own  that  property.  It  could  scarcely  be  presumed 
that  he  would  testify  to  what  was  not  the  fact,  and  it  might  be  ob- 
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jected  further  that  it  would  not  be  competent  for  him  even  to  state 
that  fact.     We  think  there  was  no  error  in  that  particular. 

It  is  next  said  that  the  court  erred  in  its  charge  of  the  law  to 
the  jury  and  the  court  erred  in  its  refusal  to  charge  certain  re- 
quests. 

None  of  the  requests  are  attached  to  the  bill  of  exceptions 
and  that  matter  was  waived.  To  the  charge  of  the  court  the  ex- 
ceptions are  specific.  As  to  that  part  of  the  charge  which  states 
that  the  plaintiff  claimed  that  the  defendants  were  only  general 
creditors.  The  court  in  stating  the  case  said  to  the  jury,  "It  is  not 
denied,  in  fact  it  is  assumed,  that  Lord,  Bowler  &  Co.  had  a  claim 
against  the  estate  of  which  the  plaintiff  was  the  assignee,  but  the 
claim  of  the  plaintiff  is  that  they  were  only  general  creditors; 
that  they  were  only  entitled  to  be  paid  the  same  as  other  creditors." 

Now,  it  is  very  true  that  in  the  petition  it  is  denied  that  they 
had  any  claim  at  all,  but  the  record  is  very  clear  that  upon  both 
sides  it  was  assumed  that  they  did  have  a  valid  claim  against  the 
firm  of  J.  D.  Lyon  &  Co.,  so  that  the  court  was  right  in  stating  the 
case  to  the  jury  as  they  treated  it.  It  is  the  province  of  the  court 
to  state  to  the  jury  the  issues.  Of  course,  the  court  need  not  make 
new  issues,  but  it  was  fairly  within  the  province  of  the  court  to 
state  that  they  had  waived  certain  averments  in  the  petition.  There 
could  not  have  been  any  error  in  that.  The  court  said  to  the  jury 
that  if  the  plaintiff  established  the  proposition  that  the  money  was 
paid  by  mistake,  then  the  plaintiff  was  entitled  to  recover;  but  he 
was  very  clear  in  proceeding  to  state  the  other  proposition  incident 
to  it  and  necessary  to  the  establishment  of  that,  such  as  the  owner- 
ship of  the  property  by  this  particular  firm,  and  the  presentation 
of  the  claim.  If  all  of  those  facts  were  presented  by  the  court  to 
the  jury  in  connection  with  the  statement,  that  that  was  the  real 
central  point  in  the  case — did  the  assignee  pay  that  money  by  mis- 
take?— if  he  did,  says  the  court,  then  he  ought  to  recover  it  back, 
if  he  did  not  he  ought  not  to  recover  it  back.  But  as  a  part  of  the 
proposition  he  proceeded  to  tell  them  all  about  the  effect  of  this 
lien;  how  it  could  be  created;  how  it  must  be  established;  how  it 
must  be  shown, — all  of  those  things  necessary  and  incident  to  the 
establishment  of  that  proposition. 

Now,  taking  the  charge  as  a  whole,  upon  thai  subject  we 
think  the  court  was  clearly  right.  It  is  not  just  to  the  court  sim- 
ply to  take  that  one  clause  and  exclude  all  acts  explanatory  of  it 
and  then  say  that  was  error. 

The  next  part  of  the  charge  relates  to  what  would  give  the 
defendant  a  mechanic's  lien  upon  the  Earlville  property.  The 
court  in  that  connection  said  "a  man  who  furnished  machinery,  or 
does  work  towards  the  erection  and  repair  of  a  building  of  this 
kind — a  cheese  factory — if  he  does  not  go  any  further  than  that — a 
man  who  furnishes  a  boiler  and  does  any  w»rk  in  connection  with 
it  upon  a  cheese  factory  of  this  kind  under  a  contract  with  the 
owner,  may  have  a  mechanic's   lien  upon  it  within  four  months 
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from  the  time  the  contract  was  made.  Now,  they  took  the  necessary 
steps  within  four  months  in  order  to  entitle  them  to  a  lien.  To  de- 
termine the  question  that  they  did  have  a  lien  the  lien  must  have 
been  placed  upon  the  property  of  this  firm  J.  D.  Lyon  &  Co.,  and 
it  must  have  been  under  a  contract  with  J.  D.  Lyon.  It  is  said 
that  Mr.  Lyon  was  a  member  of  two  firms,  and  one  firm  owned  this 
factory  at  Earlville,  and  another  firm  owned  the  factory  at  North- 
field.  *  *  *  Now,  I  say  to  you  in  order  to  make  this  a  lien 
upon  the  property  of  J.  D.  Lyon  &  Co.,  if  there  were  two  separate 
firms  composed  of  distinct  individuals,  their  rights'  would  be  just 
as  separate  as  though  they  had  been  two  single  individuals,' '  and 
then  proceeds  to  illustrate  that  matter. 

Now,  what  objection  can  there  be  to  that  charge?  It  charges 
that  in  order  to  make  it  a  lien  the  property  *must  have  been  2gg 
sold  by  contract  to  J.  D.  Lyon  &  Co.,  and  be  put  upon  the 
property  of  J.  D.  Lyon  &  Co.  It  is  precisely  the  language  of  the 
statute.  There  can  be  no  doubt  but  what  that  is  the  law.  The 
court  said  that  in  order  to  make  this  a  lien  upon  that  property  it 
must  at  that  time  have  been  owned  by  J.  D.  Lyon  &  Co. 

Now,  it  was  argued  that  if  J.  D.  Lyon  &  Co.  held  themselves 
out  as  the  owners  of  the  Earlville  property,  that  fact  would  author- 
ize the  parties  selling  the  property  to  them  under  such  representa- 
tions to  treat  that  as  their  property.  That  is  a  remarkable  proposi- 
tion. A  man  represents  that  he  owns  property  that  belongs  to 
somebody  else,  and  upon  that  representation  property  is  sold  to  him 
and  put  upon  the  property  thus  represented  to  belong  to  him,  and 
the  seller,  relying  upon  the  misrepresentations  of  the  purchaser, 
files  a  mechanic's  lien,  and  thereby  gets  a  lien  upon  property  that 
does  not  belong  to  the  purchaser. 

The  court  would  have  been  very  far  from  right  if  it  had  given 
such  a  proposition  to  the  jury.  On  the  other  hand  the  court  was 
right  in  saying  that  if  they  trusted  them  without  learning  the  facts 
it  was  their  misfortune.  The  court  in  illustrating  this  matter  sim- 
ply say  that  if  Lyon&  Co.  were  the  purchasers  and  the  property 
belonged  to  another  firm  that  would  not  authorize  the  seller  to  get 
a  lien  on  the  property  of  the  other  firm.  The  proposition  is  too 
clear  for  discussion. 

Now  as  to  that  part  of  the  charge  of  the  court  as  to  what  con- 
situtes  a  copartnership,  and  as  to  what  would  constitute  a  copart- 
nership among  themselves.  In  the  first  place,  there  was  no 
question  made  but  what  J.  D.  Lyon  &  Co.  was  a  distinct  copartner- 
ship and  that*  Lyon  &  Hill  was  a  distinct  copartnership,  and  we 
think  the  court  clearly  defined  the  relations  of  the  parties  to  each 
other. 

The  court  said  in  another  part  of  the  charge:  "The  argu- 
ment in  this  case  has  taken  a  very  wide  range,  and  I  say  to  you 
that  the  law  as  given  to  you  by  the  court  is  to  control  you  in  your 
findings  in  this  matter.  If  counsel  have  mistaken  the  issues,  dis- 
cussed questions  before  you  which,  in  the  opinion  of  the  court,  an 
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not  pertinent  to  the  issue  at  all  they  should  be  entirely  neglected 
by  the  jury,  and  it  is  only  for  the  jury  to  answer  questions  which 
the  court  has  submitted  to  you." 

I  had  always  supposed  it  was  the  duty  of  the  jury  to  follow 
the  law  as  given  them  by  the  court  as  distinct  from  the  law  as 
claimed  by  counsel.  The  court  very  wisely  said  to  the  jury  that 
that  was  their  duty. 

In  regard  to  the  third  defense  as  to  what  was  necessary  for 
the  plaintiff  to  do,  the  court  charged  that  if  there  was  a  mistake  it 
was  the  duty  of  the  plaintiff,  as  soon  as  he  discovered  it,  to  notify 
the  defendants  of  the  fact  and  demand  of  them  to  return  the  money 
paid. 

In  regard  to  the  second  defense  the  court  said  that  it  consti- 
tuted no  defense  even  if  the  facts  set  up  were  true. 

There  can  be  no  estoppel  as  against  the  assignee  to  recover  the 
money  back  that  belonged  to  the  creditors  of  the  firm  of  Lyon  & 
Co.  He  had  never  taken  possession  of  this  property  of  Lyon  & 
Hill;  he  had  no  control  of  it,  and  no  right  to  control  it.  We  think 
the  court,  therefore,  was  right  in  thus  disposing  of  the  second  de- 
fense, that  it  really  constituted  no  defense.  The  judgment  is  af- 
firmed. 

Marvin  &  Hart,  for  plaintiff  in  error;  George  H.  Foster,  for  de- 
fendant in  error. 


OFFICIAL  BONDS— JUDGMENT— SURETIES. 

[Cuyahoga  District  Court,  March  Term,  1879.] 
Watson,  Hale  and   Tibbals,  JJ. 

1"Wm.  Backus  et  al.  v.  The  Fire   and  Marine  Ins.  Co. 

1.  In  an  action  against  a  principal  and  sureties  on  an  official  bond,  interest  as 

well  as  principal   on  the  amount  of  defalcation,  may  be  included  when 
the  debt  and  interest  do  not  exceed  the  penalty  of  the  bond 

2.  In  an  action  on  the  official  bond   of  a  delinquent  agent,  the  defendant  be- 

ing in  default  the  plaintiff's  attorney  may  waive  a  jury  and  submit  the 
case  to  the  court  to  hear  the  account  and  assess  the  damages. 

3.  A  judgment  by  default  on  an  official  bond,  against  all  the  defendants  as 

principals,  without  stating  therein  which  were  sureties  is  not  ground  for 
reversal  on  error. 

4.  A  new  trial  does  not  lie  because  judgment  by  default  was  taken  through 

negligence  of  counsel. 

Hale,  J. 

The  action  in  this  case  below  was  upon  a  bond  executed  by 
William  Backus  as  principal  and  L.  Schlather  and  another  as  sure- 
ties. Backus  was  appointed  agent  of  this  insurance  company  in 
Cleveland  on  the  10th  of  February,  1875.     The  condition  of  the 


tSee  2  Cleve.,  204,  for  common  pleas  decision. 
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bond  was  that  he  should  keep  a  correct  account  of  the  moneys  re- 
ceived by  him  belonging  to  the  company  and  pay  over  the  same  to 
the  company,  and  faithfully  perform  his  duties  as  agent  in  accord- 
ance with  the  instructions  given  to  him  by  the  company  through 
its  proper  officers. 

The  petition  in  the  case  was  filed  on  the  6th  day  of  July,  1878, 
alleging  a  default  on  the  part  of  the  agent — that  he  had  collected 
prior  to  May,  18.78,  something  over  $1,100  which  he  had  neglected 
to  pay  over  to  the  company,  and  a  judgment  was  asked  against  the 
makers  of  the  bond.  A  judgment  was  entered  by  default.  The 
record  shows  that  there  was  no  answer  filed;  that  the  party  plain- 
tiff appeared;  that  the  court  took  an  account  of  the,  amount  due 
and  rendered  a  judgment. 

The  first  error  complained  of  is  this:  That  the  judgment  was 
rendered  against  all  as  principals,  whereas  it  should  have  been  ren- 
dered against  Backus  as  principal,  and  the  others  as  sureties.  A 
short  answer  to  that  is  that  it  was  held  by  the  supreme  court  in  the 
case  of  Kelly  et  al.  v.  Collins,  11th  Ohio,  310,  upon  a  statute  the 
legal  effect  of  which  was  precisely  in  accordance  with  the  provi- 
sions of  the  code  as  they  now  exist,  that  a  matter  of  that  kind  can 
not  be  taken  advantage  of  on  error.  That  case  is  squarely  in 
point.  The  next  error  alleged  is  that  a  judgment  was  taken  for  a 
large  sum,  more  than  appeared  to  be  due. 

The  petition  in  stating  the  cause  of  action  gives  the  proper 
•amount.  The  statement  made  by  counsel  in  argument  is  hardly 
sufficient  to  disturb  this  verdict. 

The  other  ground  of  complaint  is  this:  That  interest  was  ad- 
ded to  the  amount  of  the  default  without  a  demand  upon  the  sure- 
ties. A  case  was  cited  to  us  in  which  it  was  distinctly  held  that 
interest  could  not  be  added,  but  in  looking  at  that  case  we  find  that 
it  was  a  case  upon  a  bond,  and  a  judgment  was  taken  for  the 
full  penalty  of  the  bond.  The  court  held  that  interest  could  not 
be  added  on  the  penalty  of  the  bond.  That  is  not  this  case. 
Suppose  this  case  was  against  Backus  alone.  The  money  was  due 
from  him  to  the  company  from  the  time  he  should  have  paid  it  over 
to  the  company.  Now  the  amount  of  the  default  with  the  interest 
added  to  it,  falls  considerably  short  of  the  penalty  of  the  bond.  We 
think  under  our  statute,  under  the  condition  of  this  bond,  that 
the  court  properly  added  interest  to  the  amount  of  money  due. 

The  last  ground  of  error  is  that  the  court  took  this  account. 
The  record  shows  that  the  defendant  being  in  default  the  attorney 
for  the  plaintiff  offered  to  waive  a  jury. 

Without  enlarging  upon  the  statute  its  language  certainly  is 
very  comprehensive,  "may  take  an  account,  hear  the  proof  and  as- 
sess the  damages."  All  we  need  to  hold  is  that  in  a  case  of  this 
kind  where  the  action  is  upon  a  bond  of  this  nature,  the  defendant 
being  in  default,  the  plaintiff  appearing  may  waive  a  jury  and  sub- 
mit the  case  to  the  court  for  the  assessment  of  damages  by  the 
court  without  the  intervention  of  a  jury,  and  the  party  not  appear- 
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ing  cannot  take  advantage  of  that  on  error  and  ask  that  the  case  be 
reversed  because  of  error  in  his  not  having  a  jury  trial. 
300  *Those  are  all  the  errors  that  are  complained  of  in  this 

record,  and  we  think  we  cannot,  even  though  it  may  result  in 
a  hardship,  disturb  this  verdict. 

Hutchins  &  Campbell,  for  plaintiffs  in   error;  Mix,  Noble  & 
White,  for  defendant  in  error. 


305  *HDSBAND  AND  WIFE— CONTRACT. 

[Cuyahoga  Common  Pleas,  September  Term,  1879.] 

Henry  L,.  Hills  et  al.  v.  R.  H.  Lambert  et  al. 

No  judgment  can  be  recovered  against  a  married  woman  on  a  contract  with  a 
real  estate  broker  to  pay  a  commission  for  the  sale  or  exchange  of  her 
separate  real  estate. — Ed.  Law  Reporter. 

Cadwell,  J.  ™ 

In  this  case  there  is  a  demurrer  by  the  defendant  Amelia  Lam- 
bert, to  the  amended  petition.  The  petition  alleges  that  the  de- 
fendants, R.  H.  Lambert  and  Amelia  Lambert,  as  husband  and 
wife,  entered  into  a  contract  with  the  plaintiffs,  who  aver  that  they 
are  real  estate  brokers  and  agents,  whereby  it  was  agreed  if  the 
plaintiff  should  succeed  in  selling  or  exchanging  property  belong- 
ing to  the  wife  for  certain  other  property,  that  they*  would  pay  to 
the  plaintiff  the  sum  of  two  per  cent,  upon  the  value  of  the  prop- 
erty sold  and  exchanged,  (and  that  amount  was  $5,000)  and  that 
the  plaintiffs  are  entitled  to  recover  from  the  defendant  the  sum  of 
$100,  the  two  per  cent.  A  personal  judgment  is  asked.  The  peti- 
tion contains  the  further  allegation:  "The  plaintiffs  further  say 
that  said  obligation  on  the  part  of  said  defendant,  Amelia  Lambert, 
was  incurred  for  the  benefit  of  her  separate  estate  and  property,  and 
for  the  improvement  of  the  same;  wherefore  the  plaintiffs  pray  for 
a  judgment  against  the  said  Amelia  Lambert  for  the  sum  of  $100 
and  interest,' '  etc. 

Prior  to  the  law  of  1866  no  judgment  could  be  obtained  against 
a  married  woman  upon  a  contract  entered  into  by  her.  That  stat- 
ute gives  the  right  to  a  married  woman  to  make  contracts  for  labor  and 
materials  for  improving,  repairing  and  cultivating  her  real  estate; 
but  it  is  not  broad  enough  t*j  embrace  a  contract  with  a  real  estate 
broker  to  sell  or  exchange  her  real  estate.  It  cannot  come  under 
the  head  of  improving  real  estate,  hence  no  personal  judgment 
can  be  rendered  against  her  by  any  court,  either  justice  or  common 
pleas  upon  a  contract  of  that  kind.  The  plaintiff  merely  asks  for 
a  personal  judgment,  and  there  can  be  no  other  relief  because  there 
is  no  specific  property  described  in  the  petition  which  is  sought  to 
be  charged.     The  demurrer  is  sustained. 
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Higgins  v.  Pel  ton,  Treasurer.  Vol.  II. 

PLEADINGS-ASSESSMENTS  -PAYMENTS. 

[Cuyahoga  Common  Pleas,  September  Term,  1879.] 

Peter  Higgins  v.  Frederick  W.  Pelton,  Treasurer. 

1.  In  an  action  to  recover  back  the  payment  of  an   assessment,  an   averment 

that  the  assessment  is  illegal  ana  void  is  not  demurrable  as  a   legal   con- 
clusion, but  is  a  fact  to  be  objected  to  by  motion  for  indefiniteness. 

2.  In  an  action  to  recover  installments  of  an  illegal   and  void  assessment 

paid  annually,  such    installments  do  not  constitute  separate  causes  of 
action,  so  as  to  be  separately  stated  and  numbered. 

3.  Paying  under  protest  an  illegal  and  void  street  assessment  placed  on  the 

tax  duplicate,  is  an  involuntary  payment. 

Hamilton,  J. 

The  plaintiff  brings  his  action  to  recover  the  amount  of  an  as- 
sessment paid  during  the  years  1876  and  1877  for  widening  St. 
Clair  street,  in  this  city,  upon  the  ground  that  the  assessment  was 
illegal  and  void.  The  assessment  was  paid  in  several  instalments, 
and  they  are  all  grouped  together  in  the  petition  as  one  cause  of 
action. 

It  is  claimed  on  behalf  of  the  defendant  that  the  payment  of 
each  instalment  constituted  a  separate  cause  of  action,  and  a  mo- 
tion is  made  to  require  the  plaintiff  to  separately  state  and  number 
his  causes  of  action . 

On  behalf  of  the  plaintiff  it  is  contended  that  there  being  but 
one  assessment  it  is  but  one  act — liken  it  to  a  contract  for  the  sale 
4  of  land,  or  anything  else  where  the  purchase  price  is  payable  in  in- 
stalments, where  instalments  have  fallen  due  that  an  action  may  be 
brought  to  recover  upon  the  contract  in  a  single  count  in  the  peti- 
tion, whatever  may  be  due.  They  also  liken  it  to  a  note  of  hancl, 
payable  in  instalments,  and,  when  interest  is  payable  annually — that 
it  would  be  idle  to  say  that  these  instalments  and  interest  payable 
annually  should  be  declared  upon  as  separate  and  distinct  causes  of 
action,  but  that  whatever  is  due  upon  the  note  ought  to  be  sued 
for  in  one  count  in  the  petition. 

It  seems  to  the  court  that  in  analogy  to  contracts,  wrhere  differ- 
ent payments  are  falling  due  at  different  times,  and  to  a  lease 
where  rent  is  falling  due  at  different  times,  that  all  may  be  included 
in  one  cause  of  action. 

We  are  of  the  opinion  that  it  would  *not  be  good  practice  30g 
to  permit  a  party  thus  having  a  contract  or  lease  with  different 
instalments  due  at  divers  times  to  bring  separate  actions  for  each 
instalment;  that  it  would  be  making  unnecessary  costs  to  the  de- 
fendant. So  in  the  case  of  this  assessment,  if  the  treasurer  was 
suing  for  the  different  instalments  due,  we  think  that  he  should  be 
required  to  put  them  in  one  action.  We  do  not  think  any  division 
of  damages  or  of  the  action  ought  to  be  permitted.     If  then  the 
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treasurer,  if  he  was  commencing  an  action  for  these  assessments, 
should  unite  them  in  one  cause  of  action,  may  not  the  other  party 
who  has  paid  the  illegal  assessments  recover  them  back  in  one 
cause  of  action?  The  only  answer  that  can  be  well  made  to  that 
position,  if  any  can  be  made,  it  seems  to  me,  is  upon  the  theory 
that  the  action  against  the  treasurer  is  founded  in  tort.  That  every 
time  he  collects  such  a  tax  he  commits  a  tortious  act,  and  if  he 
thus  commits  a  tortious  act  is  it  any  answer  for  him  to  say  that  he 
founds  his  authority  for  committing  the  separate  and  distinct  tor- 
tious acts  upon  a  common  ground?  It  is  certainly  not  a  continu- 
ous trespass  or  tort,  and  therefore  the  acts,  if  tortious,  it  seems  to 
me,  would  be  separate  and  independent  acts,  the  collection  of  each 
instalment  resting  upon  its  own  foundation. 

But  can  the  act  of  the  treasurer  be  regarded  as  tortious?  I  am 
aware  that  there  are  many  authorities  that  hold  that  a  treasurer 
who  seizes  property  to  pay  a  tax  that  is  assessed  without  color  of 
law  is  guilty  of  trespass.  That,  unquestionably,  was  the  former 
holding  in  this  state.  At  the  same  time  it  was  held  that  if  the 
law  providing  for  the  tax  was  valid,  but  the  assessment  was  illegal 
because  of  some  omission  or  irregularity  on  the  part  of  those 
charged  with  making  the  assessment,  and  the  duplicate  is  regular 
upon  its  face,  that  the  treasurer  should  be  protected,  and  that  suit 
in  such  case  should  be  brought  against  the  parties  who  illegally  as- 
sessed the  tax  or  caused  it  to  be  done.  The  treasurer  was  pro- 
tected in  the  same  way  that  a  sheriff  or  constable  would  be  by  the 
regularity  of  the  process  served  by  him. 

It  seems  to  the  court  that  since  the  passage  of  the 
law  of  1856  the  character  of  the  transaction  has  been 
changed,  and  that  the  treasurer  may  be  sued  in  emy  case 
to  recover  an  illegal  tax  paid,  not  only  when  he  commits  an  actual 
trespass  in  its  collection,  but  when  the  tax  has  simply  irregularly 
gotten  upon  the  books;  that  he  stands  as  the  representative  of  the 
parties  making  the  assessment  and  is  liable  to  a  suit  at  law  upon 
two  conditions:  (1)  That  the  tax  is  illegal.  (2)  That  he  has  col- 
lected it. 

Under  the  terms  of  this  statute  we  therefore  think,  there  hav- 
ing been  as  the  supreme  court  said,  practically  no  relief  for  the  tax- 
payer either  in  equity  or  at  law  prior  to  its  passage,  that  it  was  the 
object  of  the  legislature  to  furnish  this  remedy  for  the  collection  of 
an  illegal  tax,  and  the  right  of  recovery  does  not  depend  upon  the 
tortious  character  of  the  collection  at  all.  Eliminating  from  it 
then  by  this  process  of  reasoning,  if  we  are  correct  in  it,  the  char- 
acter of  tortiousness,  we  think  it  comes  under  the  head  of  one 
transaction,  and  the  action  should  be  for  the  recovery  of  the  instal- 
ments altogether  as  one  cause  of  action.  It  is  said  that  a  demur- 
rer might  lie  to  some  of  these  instalments.  We  think  that  objec- 
tion is  not  well  taken,  as  a  demurrer  will  lie  to  so  much  of  the 
petition  as  is  shown  upon  the  face  of  the  petition  to  be  barred  by 
the  statute  of  limitations.     We  are,  therefore,  of  the  opinion  (and 
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have  arrived  at  it  with  considerable  hesitation)  that  no  injustice 
will  be  done  to  these  parties  by  permitting  these  actions  to  go  for- 
ward in  their  present  form  without  separately  stating  and  number- 
ing the  causes  of  action,  and  that  under  the  law  they  are  not  sepa- 
rate and  distinct  causes  of  action  in  the  sense  that  they  are  required 
to  be  stated  separately.  The  motions,  therefore,  in  these  cases 
will  be  overruled. 

The  argument  in  support  of  the  demurrer  in  this  case,  as  I  un- 
derstood it,  proceeded  upon  the  theory  that  the  causes  of  action 
appear  upon  their  face  to  be  groundless  for  the  reason  that  the  pay- 
ment of  the  tax  was  voluntary.  If  in  any  of  the  cases  the  ques- 
tion is  made  by  special  demurrer  to  any  count,  whether  or  not  the 
statute  of  limitations  has  run  against  an  assessment  or  part  of  an 
assessment,  may  be  presented  to  me  at  some  future  time.  But  I 
proceed  to  examine  the  question  upon  the  suggestion  made  that  the 
petition  contains  such  a  state  of  facts  as  shown  on  its  face  that  the 
assessments  were  made  voluntarily.  So  far,  therefore,  as  a  deci- 
sion will  go  in  this  case,  upon  that  ground  the  entries  may  be  made. 
Do  these  petitions  show  then  that  the  causes  of  action  cannot  be 
maintained  because  the  payments  were  voluntary?  It  is  declared 
in  the  petition  that  the  assessment  was  made  at  a  certain  time,  was 
divided  into  instalments,  and  that  these  instalments  were  from  time 
to  time  placed  upon  the  duplicate,  and  that  payments  half-yearly 
were  made  from  time  to  time  upon  these  instalments  as  they  were 
entered  on  to  the  duplicate.  It  is  further  averred  in  the  petitions 
that  these  payments  were  made  under  the  solemn  protest  of  the 
parties  paying  to  prevent  their  lands  from  being  returned  delin- 
quent and  sold.  It  is  now  said  that  that  is  not  sufficient  to  make  a 
protest,  that  it  was  necessary  for  the  parties  to  wait  until  the  half- 
yearly  payment  had  been  returned  delinquent,  sent  back  again  to 
the  auditor,  again  returned  to  the  treasurer  and  the  other  half  of 
the  taxes  returned  delinquent  and  sent  back  to  the  auditor,  then  to 
the  treasurer  again,  and  then  wait  until  the  next  year's  instalments 
fall  due  and  the  lands  are  finally  advertised,  and  the  auditor  or- 
dered to  sell; — that  then  payment  may  be  made  under  protest  and 
not  until  then;  that  if  it  is  paid  before,  when  there  is  no  present 
danger  of  sale,  it  is  not  paid  under  protest;  in  other  words,  that  a 
protest  is  not  enough  in  all  cases  to  make  a  payment  involuntary.  A 
good  many  authorities  have  been  cited  to  that  effect.  Such  un- 
doubtedly was  the  rule  of  the  common  law,  and  perhaps  the  rule  in 
this  state  prior  to  the  passage  of  the  act  of  1856,  but  in  the  27th  O. 
S.,  this  subject  comes  under  review  at  great  length  by  the  court, 
and  while  the  syllabus  of  that  case,  which  we  concede  is  what  we 
are  to  be  governed  by,  is  not  broad  enough  to  include  this  question 
in  its  terms,  yet  we  think  from  the  reasoning  of  the  court  that  it 
clearly  appears  that  there  are  but  two  things  necessary  in  order  to 
maintain  a  right  of  action,  to  wit :  that  the  tax  is  illegal  and  void, 
and  that  the  collection  has  I  een  made  under  and  by  virtue  of  pro- 
cess of  law  and  authority  vested  in  the  treasurer  by  the  law  to  col- 
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lect  it.  It  is  needless  for  me  to  examine  at  any  considerable  length 
all  these  authorities.  We*  think  that  the  clear  holding  of  the 
court  in  that  case,  whatever  might  have  been  the  law  prior  to  that 
time  is  as  we  have  stated,  and  unless  the  petition  itself  shows  that 
the  payments  were  voluntary,  the  taxes  paid  may  be  recovered 
back.  We  do  not  think,  from  the  statements  contained  in  the 
petition,  that  the  payments  were  voluntary  under  the  rule  as  laid 
down  in  that  case.  The  demurrer,  therefore,  must  be  overruled. 
In  some  of  the  petitions  it  is  simply  averred  that  these  assess- 
ments are  wholly  illegal  and  void.  It  was  claimed  in  the  argument 
307  on  the  demurrer  *that  was  an  averment  simply  of  a  legal  con- 
clusion, and  that  the  demurrer  should  be  sustained  for  that 
reason.  In  other  of  the  petitions  the  averment  is  that  the  assess- 
ments are  illegal  and  void,  and  have  been  declared  so  by  the 
supreme  court  of  Ohio  in  an  action  wherein  the  present  defendant 
was  also  defendant.  But  upon  the  single  averment  that  they  were 
illegal  and  void  in  their  inception,  it  seems  to  the  court  that  it  is 
also  an  averment  of  a  fact.  Swan,  in  his  Treatise  upon  Pleading, 
states,  that  if  the  averment  is  that  by  the  mutual  dealings  between 
the  parties,  the  mutual  account,  the  defendant  is  indebted  to  the 
plaintiff  that  a  demurrer  will  not  lie;  that  although  such  an  aver- 
ment may  be  a  conclusion  from  certain  other  facts,  not  represented, 
it  is  nevertheless  an  averment  of  a  fact;  that  it  has  some  of  the 
elements  of  facts  in  it,  and  that  a  motion  should  be  made  to  make 
it  more  definite  and  certain  in  that  regard,  instead  of  a  demurrer. 
Holding  these  views  of  the  case  the  demurrer,  as  to  this  point  also, 
will  be  overruled. 

Grannus  &  Griswold,  attorneys  for  plaintiff;  Heisley  &  Wen, 
for  defendant. 


313  *PLEAD1NGS. 

[Cuyahoga  Common  Pleas,  September  Term,  1879.] 

Second  National  Bank  of  Cleveland  v.  Marbach  et  al. 

A  motion  to  strike  out  an  entire  defense  as  being  redundant  and  irrelevant, 
where  there  are  several,  is  bad,  for  such'  motion  supposes  there  is  some- 
thing in    the  defenses,  or  in   the  action,  that  is  good. 

Hamilton,  J. 

This  is  an  action  brought  upon  certain  promissory  notes 
secured  by  a  mortgage.  Certain  defenses  are  interposed  by  the  de- 
fendant Niarbach,  which  are  separately  stated  and  numbered.  It  is 
said  that  the  matter  set  up  in  some  two  or  three  of  these  defenses 
is  not  sufficient  in  law  to  constitute  a  defense  to  the  cause  of  action 
set  forth  in  the  petition;  that  it  is  irrelevant  and  redundant  matter, 
and  a  motion  is  made  to  strike  out  those  defenses  for  that  reason. 
We  think  that  much  of  this  matter  is  redundant  and  that  the  most, 

524 


CLEVELAND  LAW  REPORTER.  313 


Boest  et  al.  v.  Dorau.  Vol.  II. 


if  not  all,  of  them  are  subject  to  demurrer.  We  think,  however, 
the  proper  method  to  reach  it  is  by  demurrer.  A  moticn  to  strike 
out  redundant  and  irrelevant  matter  supposes  that  there  is  some- 
thing in  the  defenses,  or  in  the  action  that  is  good.  If  the  pur- 
pose of  the  motion  is  to  strike  out  the  entire  defense,  it  is  taking 
the  place  of  a  demurrer,  a  practice  that  ought  hot  to  be  permitted. 

The  motion  will  be  overruled  and  leave  given  to  demur. 

B.  R.  Beavis,  for  plaintiff;  A.  Zehring,  for  defendant. 


PLEADINGS. 

[Cuyahoga  Common  Pleas,  September  Term,  1879.] 
Harriet  L.  Martin  v.  John  Garwood. 

A  petition  to  recover  an  amount  for  the  use  of  certain  furniture,  meat,  drink, 
candles,  fire,  attendance,  chattels  and  other  necessaries,  furnished  defend- 
ant by  plaintiff,  is  open  to  a  motion  to  make  more  definite  and  certain. 

Hamilton,  J. 

This  action  was  brought  before  a  justice  of  the  peace  to  recover 
the  sum  of  $15,  and  comes  into  this  court  on  appeal.  The  cause  of 
action  is  stated  in  the  petition  to  be  "for  the  use  and  occupation  of 
certain  furniture  and  for  certain  meat,  drink,  fire,  candles,  attend- 
ance, chattels  and  other  necessaries,  which  said  plaintiff  furnished 
to  the  defendant/ '  for  all  of  which  the  plaintiff  says  the  defendant 
is  indebted  to  her  in  the  sum  of  $15.  A  motion  is  made  to  make 
the  petition  more  definite  and  certain  by  stating  the  kind  of  chat- 
tels, drinks  and  necessaries.  We  think  the  defendant  is  entitled  to 
know  something  about  it. 

Benjamin,  for  plaintiff;  Schindler,  for  defendant. 


SPECIFIC  PERFORMANCE— STATUTE  OF  FRAUDS. 

[Cuyahoga  Common  Pleas,  September  Term,  1879.] 

BOEST   ET   AL.   V.    DORAN. 

A  verbal  proposition  fur  the  exchange  of  property,  conditioned  on  certain 
modifications,  and  as  a  consequence  plaintiff  paid  down  money  to  bind 
the  bargain,  for  which  defendant  gave  a  receipt;  Held,  that  this  receipt 
still  leaves  it  necessary  to  prove  by  parol  that  defendant  accepted  the 
proposition,  and  therefore  does  not  satisfy  the  requirements  of  the 
statute  of  frauds. 

Hamilton,  J. 

The  action  in  this  case  is  brought  for  the  purpose  of  enforcing 
the   specific   performance  of  a  contract  for   the  exchange   of  real 
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estate.  The  plaintiffs  say  that  at  a  certain  date  they  were  pos- 
sessed of  certain  lands  in  Michigan;  that  the  defendant  was  the 
owner  and  .was  possessed  of  a  certain  house  and  lot  on  Taylor 
street,  in  the  city  of  Cleveland,  which  he  had  put  into  the  hands 
of  a  real  estate  agent  for  sale  or  exchange,  which  agent  on  behalf 
of  the  defendant  made  a  proposition  to  the  plaintiff  specifying  the 
terms  upon  which  he  would  exchange  the  same  for  lands  of  the 
plaintiff  located  in  Michigan.  That  subsequently  the  plaintiff 
wrote  a  letter  in  reply  to  that  proposition  accepting  it,  provided 
certain  modifications  were  made  in  the  contract.  It  is  said  that 
these  modifications  were  subsequently  accepted  by  the  plaintiff, 
and  that  the  plaintiff  further  required  that  some  money  be  paid 
down  to  bind  the  bargain,  to  wit:  the  sum  of  ten  dollars,  and  he 
says  in  his  receipt,  *  'Received  of  E.  E.  Boest  ten  dollars  as  part 
purchase  money  on  house  and  lot  No.  191  Taylor  street,  as  per 
agreement/ '  signed  by  said  Doran. 

It  is  claimed  that  the  signing  of  this  receipt  by  Doran,  together 
with  the  former  correspondence  between  the  parties,  makes  a  con- 
tract in  writing  so  as  to  take  it  out  of  the  statute  of  frauds.  A 
demurrer  is  filed  to  this  petition  on  the  grounds  that  the  contract 
is  within  the  statute  of  lrauds.  The  transaction  was  simply  this: 
A  proposition  was  made  by  one  party  to  the  ether  which  was  net 
accepted.  He  wrote  back  that  he  would  accept  certain  other  terms. 
It  is  said  that  was  accepted,  and  that  subsequently  he  took  ten  dol- 
lars in  money  on  that  bargain  and  gave  a  receipt.  The  receipt 
314  *re^erre^  to  it  as  a  part  of  the  purchase  price  of  the  house 
and  lot  as  per  agreement.  The  agreement  referred  to  must  be 
the  last  proposition  coming  from  the  defendant,  which  he  says  he 
accepted.  It  does  not  appear  that  this  acceptance  of  this  proposition 
was  in  writing,  unless  it  can  be  said  having  signed  this  receipt  for 
ten  dollars,  it  is  an  acceptance  in  writing.  We  think  that  this 
leaves  the  agreement  to  be  established  by  verbal  testimony,  to  wit: 
that  he  accepted  the  proposition.  We  think  that  this  accept- 
ance should  be  averred  to  have  been  in  writing  otherwise  we  do 
not  find  anything  in  writing  to  bind  this  party.  Taking  the  whole 
petition  together  we  think  the  demurrer  should  be  sustained. 

Estep  &  Squire,  for  plaintiff;  Foran  &  Williams,  for  defendant. 


OFFICIAL  BONDS. 

[Cuyahoga  Common  Pleas,  September  Term,  1879.] 

State  of  Ohio,  v.  David  R.  Watson  et  al. 

A  bond  made  without  naming  any  obligee,  is  void, and  in  an  action  to  recover 
the  penalty  without  seeking  reformation,  no  recovery  can  be  had,  either 
against  the  principal  or  surety. 
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Hamilton,  J. 

This  action  is  brought  to  subject  the  defendants  to  liability 
upon  a  penal  bond,  given  in  the  sum  of  $10,000  for  the  faithful  ex- 
ecution of  the  duties  of  the  defendant  Watson,  who,  it  is  averred, 
was  elected  and  qualified  as  the  treasurer  of  the  school  board  of 
Berea  village,  it  being  alleged  that  as  such  treasurer  he  got  some 
ten  thousand  and  odd  dollars  of  money  into  his  hands,  which  he 
has  converted  to  his  own  use,  and  that  he  executed  this  bond  with 
the  other  defendants  as  sureties. 

A  copy  of  the  bond  is  set  out  as  a  part  of  the  petition.  It  ap- 
pears from  the  bond  that  there  is  no  obligee  named  in  it;  neither  is 
there  any  blank  left  for  the  name  of  the  obligee.  It  is  filled  up 
regularly,  but  nobody  named  to  whom  payment  is  to  be  made. 

Watson  makes  no  answer.  The  sureties  answer,  and  deny 
that  they  ever  executed  any  writing  obligatory'  whatever — they  say 
it  is  not  a  bond.  They  do  not  deny  that  they  signed  this  paper, 
but  they  say  that  there  is  no  obligation  resting  upon  them  to  pay 
this  money. 

The  case  is  submitted  to  the  court  upon  this  petition  an  answer 
and  the  opinion  of  the  court  is  asked  as  to  whether  there  is  a  liabil- 
ity in  favcr  of  the  state  of  Ohio,  for  the  use  of  this  board  as 
against  these  parties. 

We  have  come  to  the  conclusion  that  we  must  answer  this 
proposition  in  the  negative — that  there  is  no  liability  under  this 
bond. 

It  will  be  noticed  that  this  is  not  a  petition  seeking  to  reform 
this  bond — to  carry  out  the  intention  of  the  parties — but  that  it  is 
a  suit  upon  the  bond. 

The  supreme  court,  speaking  about  questions  of  this  character, 
say  that  such  a  construction  may  be  regarded  as  somewhat  techni- 
cal, and  that  the  ends  of  justice  really  require  that  the  intention  of 
the  parties  should  be  carried  out,  and  that  they  should  be  obliged 
to  pay  what  they  evidently  intended  to  pay,  to  wit:  the  defaults 
of  the  principal;  but  they  say,  nevertheless,  that  the  common  law 
doctrine  is  that  there  must  be  an  obligor  and  an  obligee  in  every 
bond,  and  that  while  the  bond  may  be  left  blank  as  to  the  date  and 
name  of  the  obligor,  where  the  bend  is  signed  at  its  conclusion, 
those  blanks  being  immaterial,  and  such  as  can  be  filled  up  at  any 
time  (and  whether  filled  up  or  not  an  action  might  be  maintained 
upon  the  bond),  yet  where  a  blank  is  left  for  the  penalty,  and  a 
blank  left  for  the  name  of  the  obligee,  the  bond  is  void. 

There  is  a  case  reported  in  the  5th  North  Care  Una  Repcrts 
which,  as  I  apprehended,  is  precisely  like  this.  That  was  an  action 
brought  by  the  administrator  of  a  constable.  Judgment  had  been 
rendered  against  a  certain  party;  the  judgment  creditor  had  issued 
an  execution  and  delivered  it  to  the  constable,  who  made  a  levy 
upon  the  personal  property,  and  took  a  redelivery  bond,  leaving 
the  property  in  the  hands  of  the  defendant.  The  bond  did  not 
state  to  whom  it  was  payable,  but  stated  that  the  property  should 
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be  forthcoming  for  the  use  of  the  plaintiff  in  the  execution,  nam- 
ing him;  and  the  court  held  that  the  obligor  and  an  obligee  were 
both  material  and  essential  parts  of  a  bond,  and  not  being  named 
there  could  be  no  recovery  upon  the  bond. 

As  to  whether  or  not  this  is  an  instrument  that  can  be  re- 
formed in  a  proceeding  in  equity,  it  is  not  necessary  now  to  determ- 
ine; but  holding  as  we  do  that  it  is  void  as  a  bond,  there  can  be  no 
recovery  upon  it  against  these  sureties.  Neither,  though  Watson 
does  not  answer,  can  there  be  any  recovery  against  him.  It  is  sim- 
ply void — payable  to  no  one.  Still,  Watson,  doubtless,  can  be 
made  responsible  irrespective  of  the  bond  upon  propef  allegations. 

Judgment  will  therefore  be  rendered  for  the  defendants. 

S.  M.  Eddy  for  plaintiff;  Henderson  &  Kline  for  defendant. 


32 1  *  EVICTION— PLEADING, 

[Cuyahoga  Common  Pleas,  May  Term,  1879.] 

t  Rosa  M.  Stow  v.  N.  A.  Gilbert  kt  al. 

In  an  actiou  for  breach  of  covenants  of  title,  an  averment  by  the  plaintiff 
that  there  was  a  prior  incumbrance  outstanding,  which  has  been  fore- 
closed and  order  of  sale  made,  and  sale  had  and  confirmed  to  a  party,  a 
stranger  to  the  action ;  Held,  that  is  a  sufficient  averment  of  eviction, 
whether  the  action  be  on  the  covenant  against  incumbrances  or  of 
warranty. 

Hamilton,  J. 

The  petition  is  brought  to  recover  on  account  of  an  alleged 
breach  of  certain  covenants  contained  in  a  deed  made  by  these  de- 
fendants, Gilbert  and  Smith,  to  the  plaintiff.  It  is  averred  that 
upon  a  certain  day  the  premises  described  in  the  petition,  were  sold 
and  conveyed  by  these  defendants  to  this  plaintiff  for  the  considera- 
tion of  about  twenty- five  hundred  dollars;  that  eight  hundred  dol- 
lars of  it,  a  cash  payment  was  paid,  and  that  the  balance  was 
subordinate  to  a  mortgage  of  $1,700  given  by  these  defendants  to 
Linn,  from  whom  they  had  purchased  the  premises  and  given  back 
this  $1,700  mortgage  to  secure  the  purchase  money. 

It  is  set  out  in  the  petition  that  this  was  a  warranty  deed,  war- 
ranting the  premises  to  be  free  from  all  incumbrances  whatso- 
ever, except  this  mortgage  of  $1,700,  and  with  the  usual  covenants 
of  seizen  attached,  and  that  by  the  express  terms  of  the  agreement 
between  them  she  was  to  assume  and  pay  this  mortgage  of  $1,700; 
and  set  out  that  she  did  pay  this  mortgage  debt,  and  paid  it  before 
its  maturity.  It  is  further  averred  in  the  petition  that  there  was 
a  mortgage  running  to  one  Chase,  covering  these  lots  and  a  large 
number  of  other  lots,  being  for  the  original  purchase  price  of  the 
entire  tract  of  which  these  lots  constituted  a  part.-     That  subse- 
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quently  to  this  sale  to  the  plaintiff  by  these  defendants  that  mort- 
gage was  foreclosed,  and  the  premises  covered  by  the  mortgage, 
including  these  lots,  were  sold.  She  avers  that  her  title  was  there- 
fore lost  to  her,  and  she  was  evicted  from  the  premises. 

The  case  was  before  the  court  sometime  ago  upon  a  motion  to 
make  the  petition  more  specific  and  certain.  That  motion  was 
overruled.  An  answer  was  interposed,  setting  up  substantially  this 
state  of  things :  admits  that  they  made  such  a  deed ;  that  they  made 
such  covenants  of  warranty  of  seizen  and  against  incumbrances, 
and  that  she  assumed  to  pay  the  debt;  that  she  did  pay  it;  that  she 
paid  it  before  maturity.  It  denies  all  else  in  the  petition,  and  sets 
up  a  special  defense,  that  notwithstanding  they  made  this  deed,  as 
averred  in  the  petition,  expressly  admitted  by  them,  containing  all 
these  covenants  of  warranty,  as  a  matter  of  fact  Linn  of  whom  the 
premises  were  purchased  by  these  defendants  was  at  the  time  insol- 
vent; that  he  has  been  so  ever  since;  that  they  were  well  apprised 
of  the  existence  of  tHs  Chase  mortgage,  and  that  this  plaintiff 
was  apprised  ot  its  existence  also,  and  for  the  purpose  of  protect- 
ing the  interest  of  these  defendants  in  the  premises  at  the  time  they 
executed  their  mortgage  and  notes  to  Linn,  they  endorsed  upon 
the  notes  the  following  stipulations,  to  wit:  "Not  transferable 
until  the  land  described  by  the  mortgage  securing  this  note  is 
cleared  from  all  incumbrances. " 

They  say  that  this  was  for  the  purpose  of  protecting  them  so 
that  in  case  the  prior  mortgage  of  Chase  against  which  Linn  had 
covenanted  by  his  deed  to  them  was  not  paid,  that  they  might  make 
a  defense  as  to  this  purchase  money;  and  they  say  she  knew  of 
these  facts,  and  state  that  before  those  notes  matured  she  went  on 
and  paid  them  to  a  party  who  claimed  to  own  them.  That  a  cer- 
tian  amount  of  discount  was  made  on  the  notes  by  reason  of  their 
being  paid  before  maturing,  and  they  say  in  this  state  of  facts, 
equity  and  fair  dealing  would  require  that  this  plaintiff  should  not 
have  paid  those  notes  before  maturity;  neither  should  she  have  paid 
them  after  maturity  until  this  incumbrance  upon  the  property  had 
been  taken  off.  Otherwise  it  leaves  them  without  any  protection 
at  all  in  the  case. 

Now,  we  are  inclined  to  the  opinion  that  this  is  a  good  defense 
to  this  action.  Here  are  the  covenants  made  by  these  defendants 
in  express  terms  warranting  these  lots  against  all  incumbrances  ex- 
cept their  own  mortgage.  It  seems  to  me  that  they  are  bround  by 
the  terms  of  their  written  *covenant  and  that  they  are  322 
estopped  from  saying  that  such  a  mortgage  existed,  and  that 
she  should  have  acted  in  view  of  that  fact.  They  further  set  up 
that  they  were  obliged  to  bid  in  this  land  through  another  party; 
that  the  time  this  land  was  foreclosed  under  this  order  of  sale  that 
they  made  arrangements  with  Chase,  if  he  could,  to  bid  in  this  land 
for  these  defendants  for  the  sum  of  $900,  and  that  in  pursuance  of 
that  arrangement  he  did  bid  in  this  land  and  convey  it  to  these  de- 
fendants sometime  in  March    prior  to  the  commencement  of  this 
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action.  So  that  they  say  that  the  title  to  these  lots  never  was  lost 
— never  did  pass  away — that  they  were  bid  in  by  Chase,  as  he  agreed 
to  do,  in  trust  for  them.  That  subsequently  they  got  this  deed 
and  the  title  to  the  lands  became  perfect  in  them ;  and  therefore  as 
a  matter  of  fact  there  never  was  any  evidence  in  law,  because  they 
had  made  their  covenants  good. 

Now  we  are  inclined  to  think  that  this  is  not  a  good  defense. 
When  the  case  was  previously  before  the  court  the  court  held — 
upon  the  face  of  the  pleadings — it  being  averred  that  the  title  had 
been  entirely  lost  to  her,  swept  away  by  reason  of  those  outstand- 
ing incumbrances,  against  which  they  had  warranted — that  her 
action  was  maintainable  for  the  consideration  money  that  she  had 
paid,  that  she  might  regard  it  as  gone,  and  that  she  need  not  wait 
for  an  actual  eviction;  that  it  was  equivalent  to  an  eviction.  But 
when  this  answer  comes  in  and  sets  up  a  different  state  of  facts — 
denying  that  proposition — saying  as  a  matter  of  fact  that  the  title 
has  always  been  good;  that  she  never  has  been  disturbed,  neither 
in  fact  nor  in  law,  we  think  that  constitutes  a  good  defense  to  this 
action.  In  deciding  the  case  before,  the  court  cited  the  following: 
Rawle  on  Covenants,  p.  164:  "When  an  incumbrance  is  such  as 
entirely  to  defeat  the  estate,  conveyed,  but  its  consequences  have 
not  been  such  as  to  cause  an  eviction  within  the  scope  of  a  cove- 
nant of  warranty,  the  damages  are  measured  by  the  consideration 
money  and  interest.  Where  the  incumbrance  was  changed  into  a 
title  adverse  and  indefeasable,  the  plaintiff  was  entitled  to  recover 
the  money  he  had  paid  for  the  land  with  interest;  for  in  such  case 
the  estate  conveyed  is  entirely  defeated,  and  tie  purchaser  cannot 
remove  the  incumbrance  nor  can  he  enter  upon  and  enjoy  the  land; 
and  it  would  be  idle  to  require  him  to  purchase  it  in  order  that  he 
might  be  entitled  to  his  damages  for  the  break  of  the  covenant 
against  incumbrances. ' ' 

Such  was  the  law  at  that  time,  and  such,  we  think,  would  be 
good  law  today. 

Under  this  state  of  facts  it  appears  that  the  title  has  not  been 
defeated,  and  that  the  incumbrance  has  not  been  changed  into  a 
title  adverse  and  indefeasible.  We  do  not  think  that  this  special 
defense  that  is  set  up  here,  the  payment  by  the  plaintiff  of  this  $1,- 
700  before  its  maturity — establishes  any  equity  in  favor  of  the  de- 
fendants at  all,  so  that,  notwithstanding  she  had  paid  precisely 
what  she  had  covenanted  to  pay,  the  $1,700  mortgage  in  full,  they 
ought  to  be  entitled  by  this  equity  to  get  back  this  $900,  and  have 
a  personal  judgment  against  her  for  that  amount.  We  do  not  think 
there  would  be  any  equity  in  such  a  claim. 

The  demurrer  to  the  answer  is  overruled. 

Robison  &  White  for  plaintiff;  Ranney  for  defendant. 
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JUDICIAL  SALES. 

[Cuyahoga  Common  Pleas,  September  Term,  1879.] 

Warner  et  al.  v.  Bente  et  al. 

Where  an  individual  interest  in  certain  lands  was  decreed  to  be  sold,  without 
a  finding  as  to  what  that  interest  was;  Held>  that  this  proceeding  was 
defective  and  the  sale  should  be  set  aside. 

Hamilton,  J. 

This  case  is  before  the  court  on  a  motion  to  set  aside  a  sale. 
On  looking  into  the  order  made  I  find  that  the  master  was  directed 
to  sell  "the  undivided  interest  of  F.  Bente  in  three  several  parcels 
of  land." 

In  the  first  petition  filed  in  the  case  it  was  averred  that  the 
interest  was  an  undivided  one-eighth  in  common  in  these  three  par- 
cels of  land.  It  is  subsequently  discovered  that  the  principal  de- 
fendant, F.  Bente,  was  insane  and  in  the  asylum,  and  the  plaintiff 
comes  in  and  asks  leave  to  file  an  amended  petition,  and  in  that 
petition  he  sets  out  that  F.  Bente  had  an  undivided  interest  in  these 
three  parcels  of  land,  but  fails  to  aver  the  extent  of  the  interest, 
whether  it  was  one-eighth  or  some  other  amount,  and  goes  on  to 
set  out  the  fact  that  the  plaintiff  obtained  a  judgment  before  a  jus- 
tice of  the  peace,  filed  a  transcript,  issued  an  execution  and  levied 
on  this  undivided  interest. 

One  of  the  other  defendants  sets  up  in  an  answer  and  cross- 
petition  substantially  the  same  state  of  facts;  saying  that  on  his 
judgment  execution  was  levied  on  the  undivided  interest  of  Bente 
in  these  three  parcels  of  land.  Therefore  it  does  not  appear  any- 
where in  the  pleadings  upon  which  this  decree  was  taken  what  in- 
terest F.  Bente  had. 

One  of  the  objects  of  this  creditor's  bill  must  have  been  to  de- 
termine that  very  question  as  to  what  that  undivided  interest  was: 
but  instead  of  a  determination  of  that  question  the  decree  goes  on 
to  say  that  the  court  takes  an  account,  finds  the  respective  amounts 
due  upon  these  judgments;  that  they  are  liens  upon  the  property, 
and  then  orders  the  interest  of  F.  Bente  in  these  premises  sold. 
An  order  of  sale  is  issued  to  sell  that  undivided  interest. 

The  master  under  that  order  called  three  appraisers,  who  make 
a  return  to  the  court  that  they  have  appraised  the  undivided  inter- 
est of  F.  Bente  in  this  property.  From  an  affidavit  made  by  the 
appraisers,  and  filed  in  the  case,  it  appears  that  they  appraised  a 
one-eighth  interest  in  common  in  the  three  parcels  of  land  subject 
to  the  dower  interest  of  the  mother  of  F.  Bente,  a  defendant  in  the 
case,  he  having  inherited  the  property  from  his  father,  and  subject 
also  to  the  dower  interest  instead  of  F.  Bente's  wife.  It  ought  to  be 
remarked,  perhaps,  that  neither  F.  Bente  nor  his  wife  has  made  any 
answer  in  the  case  at  all.  Neither  does  it  appear  that  F.  Bente's 
wife  had  any  guardian  ad  litem  appointed  for  her. 
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It  is  said  by  the  attorney  who  drew  this  decree  and  amended 
petition  that  he  did  not  allege  what  the  undivided  interest  was, 
because  he  did  hot  know  what  it  was.  The  court  did  not  ascertain 
what  it  was,  no  evidence  was  offered  on  the  subject,  and  yet  the 
master  was  ordered  to  sell  an  undivided  interest,  which  the  attor- 
ney did  not  know  what  it  consisted  of,  and  the  appraisers  go  for- 
ward and  from  their  acquaintance  with  the  family  they  undertake 
to  find  out  what  the  undivided  interest  of  F.  Bente  is  and 
appraise  it. 

The  motion  to  set  aside  the  sale  is  on  various  grounds:  the  in- 
formality in  the  sale,  the  failure  of  the  master  to  take  certain  bids 
which  he  might  have  taken.  It  is  sufficient  to  say  upon  that 
branch  of  the  question  that  the  court  has  already  decided  that  the 
motion  is  not  well  taken.  But  the  question  still  remains  as  to 
whether  under  that  state  of  facts,  such  an  order,  such  decree  and 
such  pleadings  in  the  case  there  could  be  any  sort  of  an  appraise- 
ment in  accordance  with  law. 

We  are  unable  to  determine  how  these  appraisers  could  ap- 
praise an  interest  which  is  not  ascertained,  which  they  could  not 
know,  except  from  outside  information,  the  correctness  of  which 
nobody  can  tell. 

323  It  seems  to  me  there  is  a  radical  defect  *in  this  decree; 

that  it  is  uncertain,  and  never  can  be  executed;  that  there 
never  ought  to  be  a  confirmation  of  a  sale  thus  made.  Nobody  can 
tell  whether  the  real  interest  was  appraised  or  not.  Upon  a  deed 
being  made  the  auditor  can  make  no  transfer  of  it  because  nobody 
can  tell  what  the  amount  was.  We  think  under  this  state  of  facts 
the  sale  should  be  set  aside,  leaving  the  parties  to  such  remedies  as 
they  think  they  have,  either  by  reinstating  the  case  and  determin- 
ing what  this  undivided  interest  is  or  tc  take  such  other  course  as 
they  see  fit. 

J.  B.  Fraser  for  plaintiff. 

DeWolf  &  Schwan  and  J.  T.  Sullivan  for  defendants. 


GUARDIAN  AND   WARD. 

[Cuyahoga  Common  Pleas,  May  Term,  1879.] 

Isabella  Dangleheisen  v.  A.  Alexander. 

Where  the  ward  was  *  married  woman,  and  there  was  no  agreement  with  her 
guardian  that  her  separate  estate  should  be  liable,  and  as  the  law  im- 
poses the  obligation  on  her  husband,  board  for  the  ward,  her  husband 
and  children,  by  the  guardian,  cannot  be  charged  in  his  account. 

329      *McMATH,J. 

This  action  is  brought  by  plaintiff,  a  married  woman,  against 
the  administrator  of  her  guardian,  who  was  her  mother.   Before  the 
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settlement  of  the  estate  by  the  guardian  she  died,  and  Alexander, 
her  administrator,  is  called  to  account  for  the  amount  in  his  hands 
belonging  to  the  plaintiff.  The  mother  of  the  plaintiff  by  the  last 
will  and  testament  of  the  plaintiff's  father  was  made  the  guardian 
of  the  plaintiff  and  had  the  absolute  control  of  the  estate  subject 
to  •  certain  conditions — that  she  was  to  rear,  educate  and  maintain 
the  children  out  of  the  proceeds  of  the  estate  until  they  became  of 
age,  and  whatever  remained  of  the  proceeds  of  the  estate  after 
providing  for  the  children  she  might,  under  the  will,  appropriate  to 
her  own  use. 

The  case  is  before  the  court  on  the  confirmation  of  the  report  of 
the  referee.  In  the  report  of  the  referee  the  plaintiff  is  charged 
with  an  item  of  $350,  to  which  is  added  interest  for  the  period  of 
ten  years  for  board  of  plaintiff,  her  husband  and  her  children  by 
the  guardian  for  a  period  of  about  twenty  months.  It  is  the  opin- 
ion of  this  court  that  the  testimony  does  not  sustain  the  finding  of 
the  referee.  There  was  no  agreement  between  the  plaintiff  and 
her  guardian  that  the  separate  estate  of  the  plaintiff  should  be 
charged  for  the  maintenance  of  herself,  husband  and  children.  In 
the  absence  of  any  express  agreement  the  law  imposed  that  obliga- 
tion upon  the  husband.  It  is  doubtful  whether  such  an  agreement 
would  be  binding  upon  the  wife,  if  made,  but  that  question  is  not 
fairly  raised  in  the  case.  Whatever  may  be  due  for  the  support  of 
tjie  plaintiff,  her  husband  and  her  children  to  the  estate  of  the 
plaintiff's  mother,  is  due  from  the  plaintiff's  husband,  and  not  from 
the  plaintiff.  In  respect  to  that  item,  therefore,  the  report  of  the 
referee  is  overruled. 

Arnold  Green  for  plaintiff;  Stone  &  Hessenmueller  for 
defendant. 


HUSBAND  AND  WIFE. 

[Cuyahoga  Common  Pleas,  September  Term,  1878.] 
Max  E.  Sand  v.  Anna  M,  Sirl. 

A  petition  alleging  that  a  married  woman  owns  separate  real  estate,  and  that 
she  buys  goods  in  her  own  name,  and  that  she  agreed  to  charge  her  sep- 
arate estate  with  the  purchase  of  the  goods ;  Held%  that  an  answer  deny- 
ing that  she  ever  agreed  or  intended  to  charge  her  separate  property,  is 
bad  on  demurrer,  as  this  would  be  a  mere  denial  of  a  conclusion  of  law, 
as  deduced  from  the  facts  alleged  and  admitted  in  the  petition  and 
answer. 

Hamilton,  J. 

This  action  is  brought  to  subject  the  property  of  Anna  M.  Sirl, 
who,  it  is  alleged,  is  a  married  woman,  for  the  payment  of  the 
claim  set  forth  in  the  petition.  The  claim  in  the  petition  is  that 
at  the  date  of  receiving  the  goods  named  therein  she  was  a  mar- 
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ried  wpman,  carrying  on  business  in  her  won  name,  to  wit:  the 
grocery  business;  that  she  owned  real  estate  in  her  own  right  as* 
her  separate  property;  and  that  she  also  owned  the  fixtures  and 
goods  in  the  grocery  establishment  of  which  she  was  the  pro- 
prietor; that  while  this  state  of  facts  existed  she  purchased  of  the 
plaintiff  a  certain  amount  of  goods  for  her  grocery  business,  and 
that  she  then  and  there  agreed  to  charge  her  separate  estate  with 
the  payment  of  the  amount  of  the  bill  thus  purchased. 

She  denies  that  she  ever  promised  or  agreed  to  pay  this  claim 
330  out  °*  ker  separate  property,  and  says  that  she  *never  in- 
tended to  and  did  not  charge  her  separate  property  with  the 
payment  of  the  claim. 

To  this  answer  the  plaintiff  demurs  upon  the  ground  that  it 
does  not  state  facts  sufficient  to  constitute  a  defense.  We  think 
the  demurrer  is  well  taken. 

The  averment  in  the  petition  is  that  she  bought  these  goods  for 
her  separate  use  to  be  used  in  this  business  which  she  was  conduct- 
ing. It  is  conceded  in  the  answer  that  she  was  the  owner  of  the 
real  estate  and  personal  goods  named  in  the  petition;  that  she  re- 
ceived the  goods  upon  her  request  and  to  be  used  in  her  separate 
business,  and  then  denies  she  ever  intended  to  or  did  charge  her 
separate  estate.  It  seems  to  me  to  be  a  denial  of  the  conclusion 
of  law  which  would  result  from  the  facts  set  forth  in  the  petition. 
It  would  seem  to  the  court  that  if  these  facts  be  true,  which  she 
concedes  to  be  true,  that  the  law  would  imply  an  obligation  upon 
her  part  to  pay  the  debt,  and  would,  as  a  matter  of  equity,  charge 
her  separate  property  with  its  payment,  and  to  deny  that,  in  terms, 
she  made  any  express  agreement  to  pay  for  the  goods  is,  we  con- 
clude, not  a  sufficient  answer  to  this  petition. 

It  would  be  analagous,  it  seems  to  me,  to  a  defendant  coming 
in  and  admitting,  when  sued  upon  an  account,  that  he  had  the 
goods  at  his  request,  and  that  they  were  of  the  value  named,  deny- 
ing that  he  ever  promised  to  pay  for  the  goods. .  The  demurrer  will 
be  sustained. 

Weed  &  Dellenbaugh,  attorneys  for  plaintiff;  Kelley  and  Ar- 
nold, for  defendant. 


LIMITATIONS  OF    ACTIONS. 

[Cuyahoga  Common  Pleas,  September  Term,  1878.] 

Jones,  Ex'r.,  v.  Kirby,  Ex'r. 

Where  a  person  agrees  in  writing  to  pay  another  money  out  of  what  he  col- 
lects on  a  debt,  his  obligation  is  upon  the  instrument,  and  where  he  has 
wholly  disclaimed  any  trust  relation,  such  person  does  not  hold  as  on  a 
continuing  trust,  and  after  the  statute  of  limitations  has  run  against  the 
the  writing,  the  liability  is  also  barred. 
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Hamilton,  J. 

This  is  an  action  brought  upon  certain  writirg  obligatory  ex- 
ecuted by  the  defendant's  testator  to  the  testator  of  the  plaintiff. 
The  petition  sets  up  the  fact  that  the  plaintiff,  Mary  C.  Jones,  was 
duly  appointed  the  executrix  of  one  Jones,  and  that  the  defendant, 
Kirby,  has  been  duly  appointed  the  executor  of  another  Jones.  It 
goes  on  to  set  out  that  sometime  in  August,  1859,  defendant's  tes- 
tator executed  and  delivered  to  the  plaintiff's  testator  the  following 
instrument: 

Cleveland,  O.,  Aug.  1,  1879. 

I  promise  for  value  received  to  pay  to  the  order  of  Alanson  G. 
Jones  out  of  a  debt  due  from  Nathan  S.  Jones  to  my  partner 
Nathan  G.  Jones,  amounting  to  about  eighteen  hundred  dollars, 
more  or  less,  and  the  sum  of  $300  with  interest  from  date.  Said 
payment  to  be  made  out  of  the  first  moneys  that  shall  be  collected 
on  said  debt,  after  satisfying  prior  claims  given  to  Garrett  Voor- 
hiet  and  Emeline  Voorhiet  his  wife,  and  another  to  George  B. 
Holbrooke  and  Salina  Holbrooke  his  wife,  and  another  claim  now 
negotiating  if  given  to  Galvin  Jones.  E.  M.  Jones." 

It  further  says  that  E.  M.  Jones  during  his  lifetime,  made  this 
collection  in  full  of  $1,800  and  more,  and  that  there  was  more  than 
enough  to  pay  this  claim  which  is  prior,  in  point  of  time,  to  the 
payment  of  the  plaintiff's  claim,  and  that  he  has  wholly  failed  and 
refused  to  pay  over  to  the  plaintiff's  testator  during  his  lifetime  the 
amount  of  the  claim,  and  that  she,  as  the  executrix,  has  duly 
presented  this  claim  for  allowance  to  the  defendant,  and  that  it  was 
by  him  refused.  She  further  says  that  the  claim  sued  upon  origi- 
nated in  a  trust  obligation  of  E.  M.Jones,  deceased;  that  he  became 
possessed  of  this  money ,r to  wit:  one  thousand  eight  hundred  dol- 
lars, that  was  coming  to  the  father  of  E.  M.  Jones  and  of  the  de- 
ceased testator  as  a  trust  for  the  benefit  of  Alanson  G.  Jones,  and 
all  the  other  parties  named  in  the  instrument.  And  that  he  has 
never  executed  this  trust,  but  that  he  collected  it  sometime  in  1866, 
and  that  ever  since  its  collection  he  has  failed  and  refused  to  pay 
it  over,  and  therefore  he  never  has  executed  this  trust. 

The  defendant  for  one  defense  answers  and  pleads  the  statute 
of  limitations.  First  he  denies  all  the  allegations  in  the  petition 
practically.  For  a  second  defense  he  denies  the  fact  that  such  a 
collection  was  made,  or  if  it  was  that  there  was  nothing  in  it,  for 
the  reason  that  more  than  fifteen  years  had  elapsed  and,  therefore, 
the  action  |is  barred.  To  this  second  defense  a  demurrer  is  filed 
and  it  is  said  that  the  statute  of  limitations  does  not  operate  in 
this  case,  because  this  fund  being  a  trust  fund  by  the  express  pro- 
vision of  the  statute  it  does  not  operate  against  a  continuing  and 
subsisting  trust,  it  being  provided  by  the  express  provisions  of  the 
statute  that  it  does  not  operate  against  a  continuing  and  subsisting 
trust. 

It  would  seem  to  the  court  that  this  case  is  somewhat  anal- 
agous  to  a  case  where  a  person  is  authorized  to  collect  a  debt  and 
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he  collects  it,  and  fails  to  pay  over  the  money.  In  such  a  case  the 
trust  is  always  created,  and  the  obligation  arises  in  that  way.  It 
would  seem  to  the  court  further  that  this  action  is  founded  upon 
this  writing  obligatory,  and  upon  the  promise  to  pay  expressed  in 
that  writing;  and  it  is  expressly  averred  in  the  petition,  that  he 
wholly  refused  to  recognize  the  obligation  of  the  instrument  imme- 
diately upon  its  collection  by  him — wholly  disclaimed  ever  since 
any  trust  relation  or  anything  else — denied  any  obligation  arising 
under  it  and  refused  to  pay  the  money.  That  seems  to  be  the  sub- 
stance of  the  declaration. 

I  suppose  if  an  attorney  should  collect  money  as  an  attorney, 
and  should  give  his  note  for  that  money,  the  liability  would 
depend  upon  his  obligation  upon  that  instrument,  and  after  the 
statute  of  limitations  has  ran  against  the  note,  it  could  not  be  said 
it  was  a  subsisting  and  continuing  trust. 

It  is  averred  the  defendant  come  into  possession  of  this  money 
by  reason  of  being  a  trustee  and  has  continued  in  possession  ot  it 
by  reason  of  being  trustee.  Is  it  a  continuing  and  subsisting 
trust?  Is  it  not  rather  in  direct  negation  of  that  assertion — in  vio- 
lation of  any  such  idea?  Simply  denies,  disclaims  any  obligation 
under  it  at  all. 

In  the  1st  O.  S.  this  language  is  used:  "Although  it  is  true, 
as  a  general  rule,  that  as  between  trustee  and  cestui  que  trust  laps 
of  time  is  no  bar,  yet  it  is  equally  true  that  where  the  former,  with 
the  knowledge  of  the  latter  disclaims  the  trust  either  expressly  or 
by  acts  that  necessarily  imply  a  disclaimer,  and  that  unbroken  pos- 
session falls  in  the  trustee  and  those  claiming  under  him  for  a 
period  equal  to  that  described  in  the  act  of  limitations  to  consti- 
tute a  bar,  lapse  of  time,  under  such  circumstances,  may  be  relied 
upon  as  a  defense. :' 

Now,  here  was  a  disclaimer,  certainly  by  the  acts  of  the  parties 
refusing  to  pay — disregarding  the  obligation  under  it — refusing  to 
recognize  any  obligation.  The  case  of  subsisting  or  continuing 
trust,  we  can  well  understand.  For  instance:  One  party,  A,  gets 
B  to  sign  a  note  for  him  as  surety.  To  secure  B  he  transfers  a 
piece  of  land  to  C.  And  then  B  has  subsequently  paid  that  note. 
By  reason  of  his  being  surety  the  statute  of  limitations  runs 
against  the  claim  as  a  money  claim,  yet  the  property  which  was 
put  in  the  hands  of  C  being  a  continuing  and  subsisting  trust  in 
C's  hands,  for  the  purpose  of  paying  and  protecting  the  interests 
33 1  of  B  as  surety  may  be  subjected  to  the  ^payment  of  that  claim 
notwithstanding  the  claim  itseH  would  be  barred.  But  we 
think  this  obligation  rests  upon  this  note.  There  is  no  fund  spec- 
ially set  apart  as  a  trust  fund,  so  that  it  could  be  said  it  was  a  con- 
tinuing and  subsisting  trust. 

With  these  views  we  think  the  demurrer  must  be  overruled. 

Robinson  &  White,  for  plaintiff;  Mix,  Noble  &  White,  for 
defendant. 
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James  Bohaslav  v.  The  Standard  Oil  Co. 

[Cuyahoga  District  Court,  March  Term,  1879.] 

Rouse,  Letnmon  and  Finnefrock,  JJ. 

In  an  action  for  damages  for  personal  injuries,  the  question  of  contributory 
negligence  on  the  part  of  the  plaintiff  should  be  submitted  to  the  jury. 

Finnefrock,  J. 

The  plaintiff  in  his  petition  states  that  on  the  17th  day  of 
July,  1875,  and  for  a  long  time,  previous  to  that  time,  he  was  in 
the  employ  of  the  defendant,  and  on  said  day  was  running  a  plan- 
ing machine,  which  in  the  testimony,  is  called  a  floater,  used  for 
planing  off  barrel  heads,  and  that  while  running  this  machine  he 
was  injured,  had  his  left  hand  cut  off,  through  the  negligence  and 
misconduct  of  the  defendant;  that  on  his  part  he  used  due  care. 
It  is  also  stated  in  the  petition  that  while  he  was  in  the  employ  of 
the  company  he  was  put  at  one  thing  and  at  another.  This  machine 
at  which  he  was  injured  was  used  in  the  cooper  shop  designated  by 
the  company  as  No.  3.  That  his  superior  who  was  placed  over  him 
in  shop  No.  3  set  the  plaintiff  to  running  this  machine,  and  they 
were  engaged  in  bringing  staves  with  a  wheelbarrow  to  where  they 
were  to  be  put  on  a  platform,  and  the  machine  stood  close  to  the 
passage  way  between  two  doors;  that  there  were  no  guards  placed 
behind  him,  and  the  space  behind  him  where  persons  came  by  with 
the  staves  was  very  narrow.  It  is  claimed  that  there  was  negli- 
gence of  the  company  first  in  this:  that  the  company  did  not  fur- 
nish proper  machinery  and  proper  conveniences  to  bring  the  staves 
and  headings  to  this  platform,  and  he  says  there  was  negligence  in 
this,  that  they  used  a  wheelbarrow  for  that  purpose  having  but  one 
wheel,  and  that  it  was  easily  tipped  over,  and  by  tipping  over  the 
person  who  was  feeding  this  machine  was  liable  to  be  thrown  into 
the  machine  and  thus  injured.  Again,  the  plaintiff  complains  that 
there  should  have  been  a  guard  put  up  behind  him,  that  the  com- 
pany allowed  this  handcart  to  be  taken  back  and  forth  between  him 
and  the  wall,  and  that  there  was  danger  resulting  from  that.  He 
says  the  company  was  also  negligent  in  not  furnishing  a  table  upon 
which  these  headings  could  be  placed  which  should  have  been 
placed  between  him  and  the  wheelbarrow. 

To  this  petition  there  is  an  answer  substantially  denying  every- 
thing set  up  in  the  petition,  except  the  fact  that  the  defendant  is  a 
corporation  doing  business  in  this  city,  and  that  the  plaintiff  was 
in  his  employ. 

The  answer  then  states  that  this  wheelbarrow  and  platform  were 

t Affirmed  by  supreme   court,   November  28,  1882,  without   report.      On 
authority  of  24  O,  S.,  83,  8  B.,  287,  fly  leaf. 
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such  as  were  in  ordinary  use  in  a  business  of  the  kind  in  which 
they  were  being  used,  and  that  there  was  no  necessity  for  the  other 
protection  for  the  want  of  which  the  plaintiff  complained:  and 
states,  in  short,  that  the  plaintiff  knew  all  about  the  condition  of 
things  as  they  existed  before  he  commenced  this  employment; 
therefore,  that  he  entered  upon  that  employment  with  his  eyes 
open,  assuming  all  the  risks  incident  to  that  employment. 

This  case  has  been  tried  several  times.  This  probably  was  the 
fourth  trial.  The  plaintiff  offered  his  evidence  and  rested  his  case. 
The  defendant  then  made  a  motion  for  a  non-suit  upon  the  ground 
that  there  was  no  evidence  tending  to  establish  or  sustain  the  claim 
made  by  the  plaintiff  in  his  petition.  It  was  also  claimed  that 
there  was  contributory  negligence  on  the  part  of  the  plaintiff  and, 
therefore,  he  could  not  recover.  But  we  are  not  required  to  pass 
upon  the  question  as  to  whether  a  court  has  a  right  when  called 
upon  to  examine  a  question  as  to  whether  a  non-suit  should  be 
granted  or  not  to  say  whether  there  was  contributory  negligence 
on  the  part  of  the  plaintiff  in  the  case.  We  apprehend,  however, 
if  that  question  is  raised  it  could  very  easily  be  disposed  of;  that  it 
is  not  for  the  court  to  say  whether  there  was  contributory  negli- 
gence, but  that  it  should  go  to  the  jury.  But  a  motion  was  made 
to  arrest  the  testimony  from  the  jury  and  render  judgment  for  the 
338     defendant.     Where   there  is  an  entire  want  of  evidence*  to 

sustain  the  plaintiff's  claim,  the  court  may  direct  the  jury  to 
return  a  verdict  for  the  defendant.     (24  O.  S.,  83.) 

We  were  informed  in  the  argument  that  the  court  in  this  case 
directed  the  jury  that  there  was  nc  testimony  at  all  sustaining  the 
plaintiff's  claim  and  that  the  verdict  must  be  for  the  defendant, 
and  the  verdict  was  so  found.  A  motion  was  made  to  set  aside  the 
verdict  which  was  overruled  and  a  bill  of  exceptions  was  taken, 
and  the  action  of  the  court  below  is  now  before  us  for  review. 

The  only  question  which  is  before  the  court  is  this:  whether 
the  plaintiff  in  the  case  offered  any  evidence  which  tended  to  estab- 
lish his  claim.  The  law  is  well  settled  that  where  there  is  any  evi- 
dence tending  to  establish  the  claim  of  the  plaintiff  it  is  error  for 
the  court  to  take  the  testimony  from  the  jury.  Under  our  system 
the  jury  is  to  be  the  judge  of  the  facts. 

It  is  claimed  that  there  must  be  testimony  tending  to  establish 
all  the  points  necessary  to  be  established  to  constitute  a  cause  of 
action;  that  if  there  are  two  points  to  be  established  and  upon  one 
of  them  no  proof  is  offered  that  the  court,  in  such  a  case,  ought 
not  to  hesitate  to  take  the  case  from  the  jury. 

The  question  presented  for  our  consideration  is  simply,  is  there 
any  evidence  in  the  case,  tending  in  any  degree  to  establish  the 
plaintiff's  claim.  [The  court  here  recited  the  testimony  and  con- 
tinued.] This  being  the  state  of  the  proof  ought  this  evidence  to 
have  gone  before  the  jury?  The  court  below  in  disposing  of  this 
case  said  that  he  would  not  allow  the  testimony  to  go  before  the 
jury  because  there  was  no  evidence  tending  to  make  out  the  plain- 
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tiff's  case,  the  evidence  showing  that  the  plaintiff  was  guilty  of 
contributory  negligence.  That  contributory  negligence  is  said  to 
be  this,  that  the  plaintiff  knew  these  circumstances;  that  he  knew 
that  this  car  was  passing  behind  him,  and  knew  the  character  of 
tjie  wheelbarrow,  and  knew  what  kind  of  a  load  was  brought  upon 
it.  It  is  further  claimed  that  any  man  who  takes  charge  of 
machinery  is  presumed  to  know  the  character  of  machinery*  the 
dangers  that  attend  the  running  it — is  presumed  to  know  as  much 
about  it  as  the  best  mechanic  in  the  world,  and  if  he  undertakes 
to  run  it  without  knowing  the  character  of  it  he  assumes  the  risk 
of  all  dangers  incident  to  running  it.  We  apprehend  that  is  not 
quite  correct.  [The  court  here  reviewed  the  case  of  Railroad  Com- 
pany v.  Fitzpatrick,  31  O.  S.,  479.] 

Now,  taking  this  case  upon  the  question  presented  here. 
Grant  that  the  plaintiff  knew  of  this  wheelbarrow,  its  character, 
how  it  was  loaded,  how  it  came  up,  how  the  heading  was  taken 
from  it,  that  there  was  no  table  between  him  and  the  wheelbarrow, 
that  there  was  no  guard  behind  him,  that  there  were  persons  pass- 
ing between  him  and  the  wall  with  the  wheelbarrow,  and  knew  this 
handcart  was  being  run  to  and  fro  there  by  permission  of  the  de- 
fendant all  the  while,  but  how  could  he  know  that  this  wheelbar- 
row when  brought  up — this  handcart  running  back  of  him  would 
strike  him  and  tip  these  boards  over  behind  him  from  which  he  might 
receive  an  injury?  We  think  this  was  a  question  to  go  to  the  ;ury 
to  say  whether  he  was  guilty  of  any  contributory  negligence.  If 
the  plaintiff  was  guilty  of  some  negligence  on  his  part  it  does  not 
follow  thst  he  is  thereby  precluded  from  c  recovery,  for,  notwith- 
standing the  negligence  on  his  pert,  if  the  defendant  by  the  exer- 
cise of  ordinary  care  and  diligence  could  have  avoided  the  injury 
the  plaintiff  will  still  be  entitled  to  recover.  So  that  in  any  event 
if  we  say  that  the  plaintiff  was  negligent  in  taking  these  risks,  to 
some  extent  at  least,  yet  it  is  a  question  for  the  jury  in  the  first 
place,  to  say  whether  he  was  negligent  in  taking  the  risks,  and,  if 
he  was,  whether  the  defendant  did  not  exercise  proper  care  and 
diligence,  and  if  by  the  exercise  of  proper  care  and  diligence 
the  injury  would  have  been  prevented  then,  in  that  case, 
we  apprehend  the  plaintiff  would  be  entitled  to  recover.  These 
are  all  questions  of  fact  for  the  jury;  and  we  think  the  evidence  in 
this  case  was  of  such  a  character  that  it  should  have  been  left  to 
the  jury  to  say  what  the  facts  were  in  the  case,  as  to  the  plaintiffs 
right  to  recover.  For  these  reasons  we  think  the  judgment  below 
must  be  reversed. 

Stone  &  Hessenmueller,  for  plaintiff  in  error;  M.  R.  Keith  and 
J.  E.  Ingersoll,  for  defendant  in  error. 
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[Cuyahoga  Common  Pleas,  September  Term,  1878.] 

Charles  E.  Reader  v.  Andrew  Platt. 

In  an  action  for  libel,  allegations  that  defendant  wrote  and  published  a  letter* 
and  setting  out  a  copy  of  the  letter,  in  substance,  that  the  plaintiff,  'soon 
after  the  fire  went  away ;  that  this  and  the  amount  of  insurance  paid 
caused  considerable  comment  among  the  neighbors ;  and  that  an  inves- 
tigation might  be  beneficial,  does  uot  support  an  innuendo  that  a  charge 
of  arson  was  meant.  The  general  statement  that  the  defendant  published 
false  and  scandalous  matter,  without  alleging  which  matter  of  the  letter 
it  is,  is  too  indefinite. 

Hamilton,  J. 

This  is  an  action  in  which  the  plaintiff  seeks  to  recover  the 
sum  of  $25,000  damages  for  the  .publication  of  a  libel  by  the  de- 
fendant. The  plaintiff  sets  out  that  at  a  certain  time  his  wife  was 
the  owner  of  a  certain  stable  and  horses  that  were  insured;  that 
they  were  lost  by  fire  and  the  loss  was  paid.  It  is  then  alleged 
that  the  defendant  "falsely,  wrongfully  and  maliciously  contriving 
to  injure  the  said  plaintiff,  wrote  a  letter  and  published  in  the  letter 
certain  false,  scandalous  and  defamatory  matter  concerning  the 
said  plaintiff,"  and  then  sets  out  a  copy  of  the  letter.  The  letter, 
which  is  a  letter  to  the  insurance  company,  substantially  says,  that 
the  writer,  Platt,  the  defendant  in  this  case,  held  a  mortgage  upon 
this  personal  property  and  that  he  was  away  in  Pennsylvania  at  the 
time  the  fire  occurred;  that  the  parties,  Mr.  and  Mrs.  Reader,  soon 
after  the  fire  went  away,  and  he  says  that  the  amount  of  the  loss 
paid,  and  these  facts  caused  considerable  comment  among  the 
neighbors  in  relation  to  the  fire.  He  therefore  thinks  that  an  in- 
vestigation might  be  beneficial  in  the  case.  That  is  the  substance 
ol  the  letter  and  all  there  is  of  it. 

The  plaintiff  goes  on  to  say  by  way  of  innuendo  that  the  de- 
fendant meant  to  charge  the  plaintiff  with  the  crime  of  arson;  that 
he  meant  to  charge  that  he  burned  the  property  for  the  purpose  of 
taking  possession  of  it  and  of  preventing  the  defendant  from  taking 
possession  of  it  and  getting  the  insurance  money.  It  is  not  quite 
apparent  how  he  could  have  any  such  intention  as  getting  posses- 
sion of  it  to  prevent  the  plaintiff  from  getting  possession  of  it,  and 
getting  the  insurance  money  upon  an  insurance  contract  to  which 
he  was  not  a  party,  the  property  belonging  to  the  wife. 

It  is  stated  that  the  defendant  published  certain  false  and 
scandalous  matter  and  a  copy  of  the  letter  is  given.  There  is  no 
allegation  as  to  the  particular  matters  in  the  letter  that  are  false 
and  scandalous,  but  that  certain  facts  in  the  letter  wrere  false. 
What  facts?  The  petition  is  too  indefinite  to  make  any  charge  in 
the  language  used,  and  the  demurrer  is  sustained. 

S.  E.  Adams  and  R.T.  Morrow,  for  plaintiff;  S.  B.  Buxton,  for 
defendant. 
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[Cuyahoga  Common  Pleas,  September  Term,  1878.] 

Stone  v.  Becker  et  al. 

Where  a  mortgagor  sells  the  land  to  one  who  assumes  the  debt,  an  action  to 
foreclose  may  include  claims  for  personal  judgments  against  both  the 
mortgagor  and  his  grantee. 

Hamilton,  J. 

This  is  an  action  brought  to  foreclose  a  mortgage  given  by- 
John  F.  Becker  and  Eliza  Becker,  his  wife,  to  secure  a  note  made 
by  Beckers.  It  seems  also  by  the  petition  that  the  grantors  of  the 
mortgage  have  assigned  their  equity  of  redemption  by  deed  to  the 
defendant  Edward  Bronson,  and  that  he  has  assumed  and  promised 
to  pay  the  mortgage  indebtedness.  It  further  appears  by  the  peti- 
tion that  the  indebtedness  grew  out  of  a  loan  of 
money  made  by  Amasa  Stone  to  Louisa  Becker  for 
the  purpose  of  purchasing  real  estate  now  owned  by  her, 
other  than  that  included  in  the  mortgage.  The  action  is  an  ordinary 
one  to  foreclose  a  note  and  mortgage  and  asking  for  a  personal  judg- 
ment against  John  F.  Becker  in  the  first  cause  of  action,  and  in  the 
second  cause  of  action  asking  a  personal  judgment  against  Bronson, 
the  present  owner  of  the  land,  on  his  obligation  in  assuming  and 
promising  *to  pay  the  note  and  mortgage.  The  third  cause  of  -._ 
action  is  against  Eliza  Becker,  a  married  woman,  seeking  to 
subject  her  separate  estate  other  than  that  included  in  the  mortgage, 
by  certain  averments  in  the  petition  saying  that  at  the  time  of  the 
execution  and  delivery  of  this  mortgage  she  was  the  owner  of  cer- 
tain other  separate  property  in  her  own  right,  and  that  this  loan  was 
perfected  for  the  purpose  of  enabling  her  to  purchase  this  property, 
and  that  it  was  her  intention  on  the  execution  and  delivery  of  this 
note,  and  that  she  did  charge  this  other  separate  property,  and  there- 
fore asks  that  this  separate  property  of  hers  other  than  that  included 
in  the  mortgage  be  also  subjected  to  the  payment  of  this  claim. 
The  fourth  cause  of  action  is  for  the  foreclosure  of  the  mortgage 
and  asking  the  sale  of  the  mortgaged  premises. 

Demurrers  to  this  petition  are  interposed  by  John  F.  Becker 
and  his  wife,  Eliza  Becker,  separate  demurrers,  but  for  the  same 
reasons.  The  first  is  that  several  causes  of  action  are  improperly 
joined ;  second,  the  several  causes  of  action  against  the  several  de- 
fendants are  improperly  joined. 

This  court  at  the  present  term  has  held  that  a  judgment  might 
be  obtained  against  the  purchaser  of  mortgaged  premises,  where  he 
had  expressly  assumed  and  promised  to  pay  the  mortgaged  indebt- 
ness  as  a  part  of  the  purchase  price  of  the  land,  in  the  same  action 
in  which  the  mortgage  was  foreclosed,  and  a  personal  judgment 
had  against  the  maker.     This  decision  was  made  in  following  what 
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was  supposed  to  be  a  prior  decision  made  by  another  branch  of  this 
court.  No  reasons  were  given  at  the  time,  because,  if  I  may  be  al- 
lowed to  speak  for  myself,  I  see  none.  I  do  not  believe  in  the  doc- 
trine. I  am  of  the  opinion  that  a  separate  cause  of  action  against 
the  party  who  assumes  the  mortgage  indebtedness  and  promises  to 
pay  it — an  independent  obligation — should  be  brought  in  a  separate 
action,  and  ought  not  to  be  joined  with  the  other  action  to  foreclose 
the  mortgage  and  get  a  personal  judgment.  But  while  in  some  sense 
it  may  be  connected  with  the  subject  matter  of  the  transaction, what 
is  there  to  bring  it  within  the  provisions  of  the  code,  so  as  to  allow 
a  personal  judgment  against  the  party  thus  assuming  it  ?  It  cer- 
tainly does  not  affect  the  other  defendants  in  the  action.  It  is  not 
enough  that  all  the  parties  to  the  transaction  are  connected  with  the 
subject  of  the  transaction,  but  the  judgment  in  each  cause  of  action 
must  in  some  way,  though  unequally,  perhaps,  affect  all  the  defend- 
ants in  the  action.  I  give  that,  however,  as  my  own  individual 
opinion,  not  concurring  in  the  doctrine  that  they  may  be  united. 
But  passing  that,  the  ruling  of  the  court  being  otherwise,  I  desire 
to  follow  it  simply  to  have  unanimity  in  the  holdings. 

Then  the  question  arises  whether  this  cause  of  action  in  this 
case,  where  the  separate  property  of  the  wife  independent  of  the 
mortgaged  property,  is  sought  to  be  subjected  to  the  payment  of 
this  claim,  can  be  united  also  without  making  it  objectionable  upon 
the  ground  taken  in  this  demurrer.  It  is  my  opinion  that  it  cannot 
be  so  united,  but  I  am  not  prepared  to  extend  the  doctrine  for  the 
reasons  already  suggested,  going  beyond  what  I  suppose  to  be  the 
rule  of  this  court. 

Now,  Eliza  Becker  having  parted  with  all  the  interest  she  had 
in  that  mortgage  property,  was  not  a  necessary  party  to  the  fore- 
closure at  all  of  the  mortgage.  She  might  in  some  sense  be  called 
a  proper  party,  so  that  it  she  did  claim  any  interest  in  the  mort- 
gaged premises  she  might  be  brought  in  and  she  could  disclaim  it, 
or  simply  refuse  to  answer  at  all,  so  that  her  interest  might  be 
finally  disposed  of.  Where  the  record  discloses  the  fact  that  the 
party  has  parted  with  her  interest  in  certain  realty,  it  might  have 
been  parted  with  to  a  trustee,  for  instance,  and  she  might  still  have 
a  beneficiary  interest  in  it,  and  I  see  no  objection  to  making  such  a 
party  a  party  to  a  proceeding  to  foreclose.  While  I  say  she  is  not 
a  necessary  party,  still  she  might  be  regarded  as  a  proper  party  for 
that  purpose.  But  not  being  a  necessary  party,  she  has  upon  the 
record  apparently  no  adverse  interest.  And  how  it  can  be  said  that 
we  can  make  an  independent  cause  of  action  against  her  to  subject 
her  interest  in  separate  property  which  she  owns  outside  of  the 
mortgage  to  the  payment  of  this  claim,  and  still  say  it  affects  the 
other  party  to  the  transaction  sued  here,  I  am  unable  to  see.  Cer- 
tainly the  purchaser  of  this  land,  Bronson,  has  no  interest  in  this 
other  property  at  all,  and  it  is  entirely  immaterial  to  him  about  the 
other  property.  He  has  no  sort  of  interest  or  connection  with  or 
pretense  of  any  connection  with  her  other  property.     It  does  seem 
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• 
to  me  that  it  in  no  sense,  therefore,  affects  him.     For  this  reason  we 
think  this  demurrer  is  well  taken ;  that  all  these  causes  of  action 
can  not  thus  be  joined  in   one  proceeding ;  that  it   raises  separate 
issues  and  makes  an  amount  of  costs  for  somebody  to  pay. 

We  think  they  are  joined  improperly.     For  these  reasons  we 
are  compelled  to  sustain  the  demurrer. 

R.  E.  Knight,  for  plaintiff. 

Charles  Coates,  for  defendant. 


CORPORATIONS. 


[Cuyahoga  Common  Pleas,  September  Term,  1878.] 

Henry  Morris   v.  The  Collamer  &  St.  Clair  St.  R.  R.  Co. 

Where  some  of  the  defendant  stockholders  claim  to  be  creditors,  and  ask  an 
adjustment  of  their  rights,  and  a  reply  of  the  corporation  alleging  that 
they  had  agreed  to  manage  tbe  company  for  a  time  and  pay  specified 
debts,  and  asking  an  accounting  and  damages  for  breach  of  the  agree- 
ment, is  not  to   be  dismissed,  as  not  proper  to  be  settled  in  the  case. 

Hamilton,  J. 

This  is  a  motion  to  strike  out  portions  of  the  answer  and  cross- 
petition  in  this  case.  The  action  was  brought  by  Henry  Morris  as 
a  judgment  creditor  of  this  railroad,  company.  He  avers  that  he 
obtained  a  judgment  upon  his  claim;  that  execution  issued;  that  it 
was  returned  "no  property, "  and  that  the  company  was  insolvent, 
and  then  sets  out  the  names  of  the  stockholders  so  far  as  he  is  able  to 
as  certain  them ;  and  further  avers  that  whether  or  not  the  amount  of 
the  stock  has  all  been  paid  in  by  the  stockholders  he  is  unable  to  say, 
but  asks  that  the  company  and  stockholders  both  answer  and  dis- 
close the  facts  in  reference  to  them,  and  that  if  there  be  any  un- 
paid stock,  he  seeks  to  subject  it  to  his  claim  and  to  the  claims  of 
all  the  other  creditors,  the  action  being  brought  in  behalf  of  himself, 
and  all  the  other  creditors  of  the  company ;  and  he  further  seeks  to 
subject  the  statutory  liability  of  the  stockholders. 

Among  the  stockholders  who  are  made  defendants  in  this  action 
are  the  parties  who  are  making  this  motion.  These  parties  come  in 
and  by  way  of  answer  and  cross-petition  set  up  the  fact  that  they 
are  the  creditors  of  the  company  by  reason  of  holding  certain  bonds 
of  the  company,  each  one  of  them  setting  up  by  way  of  answer  and 
cross-petition  that  he  holds  certain  of  these  bonds,  and  avers  that 
the  company  is  indebted  to  the  amount  of  that  bond  to  him  respec- 
tively, and  asks  that  this  matter  be  taken  into  account  in  establish- 
ing their  liability,  and  for  equitable  relief  generally  in  this  case. 

The  company,  by  way  of  reply  to  this  answer  and  cross-petition 
of  these  parties,  avers  that  at  a  certain  time  these  parties  entered 
into  a  written  contract  with  the  railroad  company  by  which  they 
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were  to  become  purchasers  of  the  rolling  stock,  the  horses  and  all 
the  movable  property  of  the  company,  and  were  to  run  the  road 
348  *^or  a  certa*n  lengtn  of  time,  and  one  of  the  considerations  of 
this  contract  was  that  they  were  to  pay  this  identical  debt  of 
the  plaintiff  in  this  action  and  some  others ;  that  as  a  matter  of  fact 
they  did  enter  into  possession  of  the  road  and  this  stock,  and  they 
did  run  it  for  a  certain  length  of  time,  and  they  perhaps  see  the 
property  going  into  the  hands  of  a  receiver.  They  say  now  they 
want  an  account  taken  of  the  time  that  they  have  run  the  road,  and 
want  to  be  allowed  for  it  in  the  adjustment  of  these  matters  between 
the  company  and  these  defendant  stockholders,  who  are  in  one 
sense  also  plaintiffs  in  the  case,  so  far  as  their  claims  against  the 
company  are  concerned — either  want  this  account  taken  or  want 
damages  for  the  non-fulfilment  of  this  contract  which  was  thus  en- 
tered into  in  writing.  A  copy  of  that  agreement  is  set  up  in  this 
answer  and  cross-petition  of  the  company. 

To  this  answer  and  cross-petition  of  the  company  these  defend- 
ants make  the  following  motion  :  To  strike  out  the  so-called  amended 
answer  of  the  defendant,  the  Collamer  &  St.  Clair  St.  R.  R.  Co.,  or 
so  much  thereof  as  purports  to  be  a  cross-petition, or  is  in  the  nature 
of  a  cross-petition  against  these  defendants,  to-wit :  that  part  there- 
of which  commences  in  these  words :  commencement  and  termina- 
tion given  in  the  motion.  It  substantially  strikes  out  all  the  aver- 
ments in  relation  to  this  claim  which  the  company  has  against  these 
parties  as  thus  averred  in  the  cross-petition.  Second,  to  dismiss  the 
cross-petition  of  the  defendants,  said  railroad  company,  on  its  appli- 
cation for  affirmative  relief  against  them,  because  it  does  not  con- 
tain a  proper  subject  matter  to  be  litigated  against  these  defendants 
in  this  case,  the  theory  of  the  movers  of  this  motion  being  that 
this  is  an  action,  as  they  say,  to  subject  the  statutory  liability  of  the 
stockholders  in  this  company  to  the  payment  of  these  claims.  It 
is,  however,  something  more ;  it  seeks  to  subject  any  unpaid  sub- 
scription or  unpaid  stock  as  well  as  the  statutory  liability,  it  being  a 
suit  on  both  of  these  causes  of  action  to  subject  both  of  these  funds. 

It  has  been  decided  repeatedly  by  our  supreme  court  that  both 
of  these  things  may  be  thus  subjected  in  an  action.  But  it  is  claimed 
that  this  being  an  action  either  for  damages  or  for  an  account  upon 
this  contract,  really  the  gist  of  the  action  is  for  a  breach  of  this 
contract ;  that  this  case  having  gone  to  a  referee,  that  it  raises  ques- 
tions to  be  tried  by  a  jury,  and  the  referee  can  not  try  it ,  that  the 
parties  have  a  right  to  be  heard  in  court  to  a  jury  upon  these  ques- 
tions, and  that  it  is  not  a  proper  subject  matter  to  be  litigated  here 
in  this  form  of  action ;  that  they  must  go  forward  and  subject  this 
unpaid  stock  and  the  statutory  liability  of  these  stockholders,  and 
if  they  have  any  rights  as  between  themselves  they  may  litigate 
between  themselves,  but  that  creditors  are  not  obliged  to  wait  until 
the  whole  equitable  affairs  of  the  company  are  settled  up  and  dis- 
posed of  and  the  assets  subjected  to  the  payment  of  the  claim  before 
the  statutory  liability  is   reached ;  in   other   words,  where  you  sue 

544 


CLEVELAND  LAW  REPORTER.  348 

Morris, v.  Street  Ry.  Co.  .    Vol.  II. 

upon  the  statutory  liability  of  both  causes  of  action,  the  unpaid 
subscription  and  statutory  liability,  it  is  entirely  immaterial  about 
these  questions  •  of  outside  matters,  these  assets  of  the  company, 
and  claim  that  the  company  should  proceed  at  once  to  get  judgment 
against  the  stockholders  without  litigating  these  thousand  and  one 
claims  of  the  company,  as  a  matter  of  fact  outstanding,  and  of  an 
equitable  character,  but  not  legally  assets  that  can  be  reached  on 
execution. 

I  do  not  know  that  this  question  has  ever  been  presented  and 
passed  upon  directly  by  this  court,  but  I  have  given  it  such  exami- 
nation as  I  have  been  able  to,  and  against  my  first  impression  ot  this 
matter  I  have  come  to  the  conclusion  that  the  only  equitable  way  to 
dispose  of  this  whole  transaction  is  to  hav'e  all  these  claims  litigated 
in  this  action.  It  is  for  the  purpose  of  subjecting  the  statutory  lia- 
bility as  well  as  the  other,  and  no  way  can  be  found  of  subjecting  it 
or  knowing  what  it  is  until  those  equitable  assets  are  disposed  of. 
To  a  certain  extent  it  may  be  that  the  court  has  power  to  say  how 
far  this  thing  shall  go,  or  how  far  it  shall  be  litigated  before  proceed- 
ing upon  the  statutory  liability.  I  think,  as  a  general  proposition, 
that  the  equitable  assets  should  first  be  subjected  before  the  statu- 
tory liability  is  reached.  You  may  commence  an  action  against 
both  funds. 

But  the  process  of  effecting  the  purposes  of  the  action  will  be 
first  to  subject  the  equitable  assets  and  then  the  statutory  liability. 
I  see  no  other  equitable  way  of  disposing  of  the  matter.  I  am  re- 
ferred to  Thompson's  Liability  of  Stockholders.  I  see  he  holds  a 
different  doctrine.  The  main  proposition,  however,  which  he  asserts 
is  that  both  actions  may  be  commenced  at  the  same  time;  you  may 
commence  an  action  to  subject  both  lunds  at  once  without  first  wait- 
ing to  dispose  of  the  equitable  assets  before  commencing  against 
the  statutory  liability.  That  has  also  been  held  in  our  own  supreme 
court.  But  there  :s  a  case  in  Georgia  which  seems  to  warrant  the 
doctrine  that  you  need  not  wait  in  a  case  of  that  character.  Suppose 
the  defendant  comes  in  and  pleads  that  he  has  equitable  asseis.  It 
is  not  necessary  to  wait  to  dispose  of  those  equitable  assets  until 
you  proceed  against  the  statutory  liability.  That  seems  to  be  the 
general  tenor  of  a  paragraph  in  Thompson  on  the  Liability  of  Stock- 
holders, and  in  support  of  the  doctrine,  refers  mainly  to  a  case  in 
Georgia  in  which  there  is  a  very  elaborate  decision  by  the  supreme 
court  of  Georgia  upon  that  proposition.  That  was  an  action  against 
stockholders  of  a  bank  to  subject  them  to  liability  under  a  statute 
in  that  state  for  the  nonpayment  of  the  bills  of  1he  bank,  the  bank 
having  become  in  a  measure  insolvent.  Under  that  statute  it  seems 
that  bill  holders  were  permitted  to  sue  the  stockholders  in  a  court  of 
law,  and  the  stockholders  were  liable  to  respond  in  an  action  at  law 
to  the  extent  of  the  whole  of  the  indebtedness  of  the  bank,  and 
each  stockholder  was  to  pay  such  a  proportion  of  the  indebtedness 
as  the  amount  rjf  the  stock  owned  by  him  bore  to  the  whole  amount 
of  the  stock.     It  will  be  seen  by  looking  at  that  case  that  it  was  ac- 
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tion  at  law  especially  authorized  to  be  brought  under  their  statute. 
This  is  an  equitable  action  and  held  by  our  supreme  court  to  be  a 
proper  method  of  reaching  these  sort  of  liabilities.  That  case  in 
Georgia,  when  it  is  looked  at,  I  think  will  be  found  to  be  simply  an 
authority  in  support  of  the  doctrine  that  an  action  may  be  brought 
at  law  where  it  is  so  warranted  by  statute. 

Now,  it  would  seem  from  some  of  the  decisions  of  our  court, 
where  a  bill  in  equity  is  filed  against  this  statutory  liability  and 
against  this  unpaid  subscription  to  subject  these  funds,  so  far  as  the 
stockholders  themselves  are  concerned,  and  the  company  the  parties 
to  the  transaction,  it  is  maintained  that  an  equitable  lien  has  been 
acquired  by  the  commencement  of  the  actions  against  those  specific 
parties;  if  so,  it  simply  becomes  a  question  of  the  order  in  which 
those  equitable  funds  shall  thus  be  subjected.  This  Georgia  decision 
sustains  the  position  that  these  equitable  assets  should  first  be  sub- 
jected before  reaching  the  statutory  liability. 

By  the  express  language  of  our  constitution  and  the  statute 
340  passed  to  carry  out  that  provision  there  is  made  an  *ultimate  sec- 
ondary fund,  the  primary  fund  being  the  assets  of  the  company, 
including  unpaid  stock.  That  view  of  the  case,  I  think,  is  expressly 
sustained  by  a  case  in  Ohio  and  by  the  opinion  of  one  of  the  judges 
in  Ohio  in  deciding  a  case  of  this  character.  ( 20  O.  S.,  195.)  The 
action  in  that  case  was  brought  to  subject  the  statutory  liability, 
also  the  unpaid  subscription  to  the  payment  of  the  claims  set  up  in 
the  petition.  They  hold  that  the  action  is  well  brought.  In  com- 
menting upon  the  case  the  judge  delivering  the  opinion  uses  this 
language,  but  it  is  made  no  part  of  the  syllabus  which  is  the  real 
thing  decided : 

"  It  seems  to  us  that  these  causes  were  properly  joined  in  the 
same  action.  The  plaintiffs  sought  to  subject  two  funds  to  the  pay- 
ment of  his  judgments.  One  of  these  funds,  the  balance  due  on 
the  subscriptions,  was  primarily  liable.  In  the  event  of  its  insuffi- 
ciency, and  in  that  event  only,  he  might  resort  to  the  other  fund, 
the  Pro  rata  for  the  stockholders  were  individually  liable.  It  is  the 
peculiar  province  of  equity  to  marshall  and  apply  such  funds,  and 
this  can  best  be  done  where  all  the  parties  are  before  the  court/ ' 

I  do  not  think  there  can  be  any  question  as  to  the  opinion  of 
that  judge  upon  that  subject.  We  think  the  doctrine  of  that  case 
in  favor  of  that  theory  although  it  is  not  a  part  of  the  syllabus. 
Maintaining  these  views  we  think  the  motion  should  be  overruled. 

M.  R.  Keith,  for  plaintiff. 

H.  C.  Ranney,  for  defendant. 
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[Cuyahoga  Common  Peas,  1879.] 

J.  S.  Upson  v.  The  Rocky  River  Stone  Quarry  Co. 

1,  A  forfeiture  of  stock  by  order  of  the  directors  although  doubtless  good  be- 

tween the  stockholders  and  the  corporation,  yet  as  to  ontside  parties 
would  be  fraudulent  and  may  be  enjoined. 

2.  In  an  action  against  a  corporation  to  subject  unpaid  subscriptions   a  tem- 

porary injunction  against  the  directors  will  not  be  dissolved,  where  part 
of  the  officers  are  insolvent,  the  solvency  of  the  company  doubtful,  and 
as  it  is  uncertain,  if  allowed  to  collect  the  unpaid  subscriptions,  they  will 
apply  them  properly.  But  a  receiver  will  pot  be  appointed  where  bond  is 
given  that  fund  will  go  where  it  belongs. 

Hamilton,  J. 

This  is  an  action  to  subject  the  statutory  liability  of  the  stock- 
holders and  unpaid  subscriptions  of  the  stockholders.  A  preliminary 
injunction  was  had,  restraining  the  directors  from  making  an  assign- 
ment, or  otherwise  interfering  with  or  disposing  of  the  assets  of  the 
concern ;  it  being  averred  that  the  company  is  insolvent;  that  the 
directors  are  insolvent ;  that  the  treasurer  is  insolvent,  and  that  it 
was  doing  a  great  peril  to  the  creditor's  interests  to  permit  that 
company,  under  those  circumstances,  to  go  forward  and  make  its 
collections. 

The  answer  denies  the  insolvency,  and  upon  an  examination 
of  the  case,  it  appears  that  all  the  property  of  the  company  has  been 
mortgaged  for  its  value  and  perhaps  beyond,  if  the  affidavits  of  the 
plaintiff  are  to  be  relied  upon ;  perhaps  not  to  the  full  extent  of  the 
affidavits  of  the  defendant  are  to  be  relied  upon.  It  is  mortgaged  to 
the  extent  of  some  six  or  seven  or  eight  thousand  dollars,  so  that 
there  is  nothing  tangible  to  be  reached  on  execution.  Execution 
has  been  issued  and  returned  no  property. 

The  evidence  would  seem  to  disclose  that  four  out  of  the  seven 
directors  are  insolvents ;  it  would  seem  further  to  disclose  that  the 
acting  treasurer  is  wholly  insolvent,  and  some  fifteen  witnesses  pro- 
duced here  by  the  plaintiff  state  that  all  the  property  of  the  concern, 
land  f»nd  personalty,  is  worth  about  $5,000.  By  the  affidavits  filed 
here  on  the  part  of  the  defendants,  the  value  of  the  property  is  put 
at  $14,000.  There  is  some  controversy  about  the  debts.  About  six 
or  seven  or  eight  thousand  dollars  secured  debts,  covering  up  by 
way  of  mortgages,  this  property.  Then  there  are  other  debts,  mak- 
ing the  whole  indebtness  reach  somewhere  from  twelve  to  seventeen 
thousand  dollars.  The  company  has  ten  thousand  dollars  of  stock, 
forty  per  cent  of  which  has  been  called  in.  There  is  not  more  than 
twenty  thousand  dollars  of  stock  that  is  good  for  anything. 

It  appears  that  the  operations  of  this  company  have  not  been 
such  as  they  ought  to  have  been,  having  failed  to  pay  their  debts 
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for  a  series  of  several  months;  perhaps  years,  have  not  paid  their 
laborers  ;  that  several  of  these  directors  are  making  claims  against 
this  company  ;  that  they  are  issuing  notes  to  each  other,  and  that 
there  is  no  sort  of  security  or  safety  in  permitting  this  concern,  as 
at  present  organized,  to  go  forward  and  make  these  collections. 
These  matters  are  all  denied.  It  is  claimed  that  these  directors  are 
all  acting  in  perfect  good  faith  ;  while  it  is  claimed  upon  the  other 
side,  that  they  have  threatened  to  go  forward  and  make  these  collec- 
tions and  forfeit  any  stock  that  was  not  paid  to  them. 

The  plaintiffs  say,  therefore,  that  it  would  endanger  their  liability 
to  forfeit  the  stock,  by  non-payment,  as  by  forfeiting  the  stock,  the 
unpaid  subscriptions  could  not  be  reached  by  the  creditors.  I  doubt 
whether  there  is  very  much  in  that  theory,  because  under  such  cir- 
cumstances, if  the  debt  has  accrued  and  the  directors  attempt  to  for- 
feit the  stock  for  non-payment  of  an  assessment  and  it  works  preju- 
dice to  existing  creditors,  it  would  be  considered  fraudulent  by  a  court 
of  equity.  I  am  aware  there  are  decisions,  holdiug  that  it  does  forfeit 
the  stock  ;  that  you  cannot  hold  them  to  a  liability  after  you  have 
done  away  with  the  benefits  they  might  have  reaped  from  holding 
stock.  This,  as  between  the  parties,  is  undoubtedly  correct.  So  far  as 
it  affects  outside  parties,  it  does  not  have  anything  to  do  with  it.  I 
am  inclined  to  think  it  ought  to  be  held  fraudulent,  so  far  as  the 
creditors  are  concerned.  Yet,  under  the  whole  state  of  this  case 
without  going  into  it  in  all  its  details,  I  am  not  willing  to  let  this 
company  go  forward  in  its  present  shape  and  make  these  assessments 
and  these  collections  without  any  assurance  that  the  funds  will  be 
applied  where  they  belong. 

Application  is  made  for  a  receiver  and  for  a  reference ;  and  the 
other  application  is  to  dissolve  this  injunction.  N  jw,  I  am  inclined 
to  think,  that  under  the  statute  providing  in  case  of  the  insolvency 
of  a  corporation  or  danger  of  insolvency,  so  that  peril  comes  to  the 
plaintiff,  then  a  receiver  should  be  appointed.  If  the  doctrine  be 
true,  that  by  the  filing  of  this  petition  they  have  got  what  is  termed 
an  equitable  lien  upon  this  fund,  as  between  the  parties  to  the 
transaction,  to- wit:  the  unpaid  subscription  and  this  statutory  lia- 
bility which  is  a  trust  fund  in  the  hands  of  the  court,  as  seems  to  be 
held  in  the  22d  of  Howard,  cited   here   in   argument,   it   would   be 

manifestly  unjust,  *after  attachment  has   been    had,  so   far  as 

these  stockholders  are  to  be  regarded  as  garnishees  in  the  case, 
it  certainly  would  be  inequitable  and  unjust  to  .permit  the  defendant 
in  the  case  to  take  this  fund  thus  secured  by  attachment  or  by  this 
equitable  lien,  and  unless  these  parties  are  willing  to  come  forward 
with  a  bond,  so  that  the  court  can  be  assured  that  the  fund  will  go 
where  it  belongs  when  collected,  a  receiver  will  be  appointed  in 
this  case,  and  a  reference  will  be  had,  as  of  coutse  it  must  follow, 
and  the  injunction  will  not  be  disturbed,  because  it  will  be  a  pro- 
tection to  the  receiver. 

If  we  appoint  a  receiver  under  the  statute,  he  should  have 
authority  to  make  all  the  orders  necessary  to  effectually  carry  out 
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the  receivership.  While  under  the  provisions  of  the  statute,  it  may 
be  somewhat  difficult  to  maintain  this  injunction,  yet,  the  fact  of 
the  fractional  insolvency  of  the  company,  and  the  fact  that  a  receiver, 
as  I  think,  must  be  appointed — under  this  state  of  facts  I  think  it 
unnecessary  to  disturb  the  injunction. 

E.  H.  Eggleston,  for  plaintiff. 

C.  M.  Stone  and  B.  R.  Beavis,  for  defendant. 


^CORPORATIONS— RECEIVER.  362 

[Cuyahoga  Common  Pleas,  November  Term,  1879.] 

Henry  C.  White,  Receiver,  etc.,  v.  J.  E.  Ingersoll  et  al. 

Receiver  of  an  insolvent  corporation  cannot,  as  such  officer,  brinjr  action  to 
subject  the  statutory  liability  of  stockholders  of  such  corporation,  to  pay- 
ment of  its  debts. 

*BARBER,  J.  363 

This  is  a  demurrer  to  the  second  cause  of  action  in  the  petition. 

1.  That  the  plaintiff  has  not  capacity  to  sue.  * 

2.  The  petition  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action. 

The  action  is  brought  by  Henry  C.  White,  receiver  of  the  At- 
water  coal  company,  and  in  the  second  cause  of  action,  seeks  to 
collect  of  the  stockholders  of  the  Atwater  coal  company,  which  is 
averred  to  be  a  corporation,  an  amount  equal  to  the  amount  of  stock 
held  by  each  on  account  of  their  collateral  statutory  liability. 

The  petition  first  states  that  plaintiff  is  receiver  of  the  property 
and  assets  of  the  Atwater  coal  company  and  trustee  for  the  creditors 
of  said  company,  as  hereinafter  stated.  It  then  sets  forth  the  or- 
ganization of  the  corporation,  the  subscription  to  the  stock,  entrance 
upon  business — incurring  of  liabilities  and  insolvency  of  the  corpo- 
ration and  dissolution  of*  the  corporation  by  decree  of  the  late  su- 
perior court,  at  its  June  term,  1875 ;  and  plaintiff's  appointment  as 
receiver  of  all  and  singular  the  assets  and  effects  of  said  corporation 
and  trustee  for  its  creditors  agreeable  to  the  statutes  of  Ohio ;  that 
he  qualified  and  entered  upon  his  duties.  That  he  has  assets  to  the 
amount  of  $3,000  and  no  more  to  meet  liabilities.  That  debts  to  a 
large  amount  have  been  proved — to  such  an  extent  that  after  ap- 
plying all  of  the  assets  of  the  corporation,  an  assessment  of  at  least 
fifty  per  cent,  upon  the  solvent  stockholders  of  their  personal  statu- 
tory liability  will  be  required  to  pay  all  the  liabilities.  And  he 
prays  an  account  may  be  taken,  audit  may  be  ascertained  how  much 
will  be  required  to  be  assessed  on  the  stockholders,  and  that  the 
several  stockholders  may  be  ordered,  adjudged  and  decreed  to  pay 
into  the  hands  of  plaintiff  such  assessment  on  their  stock  to  the  ex- 
tent of  the  lawful  liability  of  such  as  shall  be  necessary  and  adequate 
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to  pay  the  just  debts  and  bona  fide  creditors  and  the  costs  and  ex- 
penses of  this  suit  and  the  winding  up  and  settlement  of  the  affairs 
of  the  corporation. 

To  this  petition  the  above  demurrer  is  filed  by  one  of  the  stock- 
holders. 

It  is  necessary  only  to  pass  upon  the  first  question  made  by  the 
demurrer :  Has  the  plaintiff  capacity  to  sue  in  this  action  to  sub- 
ject the  statutory  liability  of  stockholders  ? 

The  plaintiff  is  appointed  under  the  provisions  of  an  act  to  pro- 
vide for  the  voluntary  dissolution  of  corporations.  Section  476 
reads :  "Such  receivers  shall  be  vested  with  all  the  estate,  real  and 
personal,  of  such  corporation  from  the  time  of  their  having  filed  the 
security  hereinbefore  required  and  shall  be  trustees  of  such  estate 
for  the  benefit  of  the  creditors  of  such  corporation  and  of  its  stock- 
holders." Section  477  :  "Such  receiver  shall  have  all  the  power 
and  authority  conferred  by  law  upon  trustees  to  whom  assignments 
have  been  made  for  the  benefit  of  creditors." 

Receivers  then  have  by  statute  only  the  same  power  with  re- 
spect to  the  statutory  liability  of  stockholders  as  trustees  to  whom 
assignments  have  been  made  for  the  benefit  of  creditors — and  in  the 
case  of  Wright  et  al.  v.  McCormick  et  al.  (17  O.  St.,  86)  expressly 
holdrfhat  such  trustee  has  no  authority  or  control  over  that  liabil- 
ity, but  that  it  is  collateral  and  conditional  to  the  principal  obliga- 
tion which  rests  on  the  creditors  and  is  to  be  resorted  to  by  the  con- 
ditions only  in  case  of  the  insolvency  of  the  corporation  or  when 
payment  cannot  bb  enforced  against  it  by  the  ordinary  process.  It 
is  a  security  provided  by  law  for  the  exclusive  benefit  of  creditors 
over  which  the  corporate  authorities  can  have  no  control. 

The  rights  of  the  receiver  are  limited  to  the  estate,  real  and 
personal,  of  the  corporation  of  which  alone  they  are  trustees.  As 
to  that  estate  they  act  for  the  creditors  and  for  the  stockholders. 
No  authority  is  given  them  to  act  for  the  creditors  as  to  anything 
else. 

The  plaintiff  cites  the  case  of  Story  v.  Furman,  25  N.  Y.,  214. 
That  was  a  case  based  upon  a  local  statute  for  the  county  of  Her- 
kimer passed  April  16,  1852,  in  which  authority  was  given  the  re- 
ceiver to  collect  the  personal  liability  of  the  stockholders  and  the 
principal  question  in  that  case  was  whether  that  act  was  constitu- 
tional. The  judge  (Smith)  expressly  states  the  general  doctrine  in 
that  state,  the  law  with  respect  to  personal  liability  of  stockholders 
being  substantially  the  same  as  ours,  to  be  that  the  receiver  cannot 
maintain  such  an  action.  So  far  as  that  case  is  authority  in  this 
case  it  is  against  the  plaintiff. 

The  demurrer  must  be  sustained. 

Baldwin  &  Ford,  for  demurrer. 

Robison  &  White,  contra. 
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[Cuyahoga  Common  Pleas,  November  Term,  1879.] 

James  M.  French  v.  J.  B.  McConnell  et  al. 

Where  property  has  been  forfeited  to  the  state  the  taxes  due  at  time  of  for- 
feiture and  which  have  since  accrued,  are  payable  out  of  the  proceeds  of 
the  sale,  as  the  title  to  the  property  is  in  the  state  merely  as  security  for 
taxes  due  and  owing,  and  the  forfeiture  of  itself  does  not  pay  the  tax  due 
the  public. 

Barber,  J. 

This  case  is  before  the  court  on  a  motion  to  pay  taxes  out  of 
proceeds  of  sale  of  lands. 

The  lands  in  question  pending  proceedings  to  sell  were  offered 
for  sale  at  delinquent  tax,  not  sold  for  want  of  bidders — and  were 
thereby  forfeited  to  the  state.  No  sale  has  been  made  of  the  for- 
feited lands,  but  they  stand  on  the  duplicate  in  the  name  of  the 
state,  with  the  taxes  charged  thereon,  subject  to  be  redeemed  by  the 
former  owner,  and  on  failure  to  be  so  redeemed  to  be  sold  in  the 
name^f  the  state  for  those  delinquent  and  all  subsequent  taxes. 

If  the  lands  had  not  been  forfeited  to  the  state,  but  stood  in  the 
duplicate  charged  with  these  taxes,  although  delinquent,  if  is  con- 
ceded and  cannot  be  questioned,  that  the  taxes  should  be  paid  out 
of  the  proceeds  of  the  sale  under  the  last  clause  of  section  77  of  the 
tax  law,  S.  &  C,  1465. 

The  only  question  to  be  decided  on  this  motion  is  :  Does  the 
forfeiture  to  the  state  change  the  character  of  the  charge  on  this 
land  for  taxes  so  that  it  is  no  longer  taxes  — so  that  the  proceeds  of 
the  sale  cannot  be  applied  to  its  payment  ? 

The  subject  of  the  application  of  payment  of  taxes  out  of  pro- 
ceeds of  sale  was  before  the  supreme  court  in  Ketchum  v.  Ketches, 
13  O.  St.,  201.  The  effect  of  that  decision  is  that  while  the  charge 
against  the  land  for  taxes  remains  as  a  debt  due  to  the  public  and 
unsatisfied  upon  the  tax  duplicates,  it  is  a  tax  to  be  paid  under  sec- 
tion 77  out  of  the  proceeds  of  the  judicial  sale,  but  the  taxes  have 
been  paid  to  the  public  and  the  lien  therefor  transferred  to  a  pur- 
chaser at  tax  sale,  the  claim  did  not  longer  exist  as  a  tax. 

Does  the  forfeiture  pay  the  tax  to  the  public  ?  The  law  does 
not  so  treat  it.  75  O.  D.,  497,  section  1,  requires  all  such  lands  to  be 
preserved  on  the  duplicates  until  sold  or  redeemed,  and  the  taxes 
thereon  to  be  regularly  assessed  in  the  name  of  the  state. 

And  section  2  provides  that  the  former  owner  may,  at  any  time 
before  the  state  shall  have  disposed  of  such  land,  "  pay  all  the  taxes 
and  penalties  due  thereon  at  the  time  of  the  forfeiture,  and  the  ac- 
crued taxes — and  then  the  auditor  shall  transfer  the  land  on  the  du- 
plicate from  the  state  to  the  former  owners."  If  the  taxes  and 
penalties  are  not  paid  the  4th,  5th,  6th,  7th  and  8th  sections  provide 

tSee  also  1  Cleve.  187. 
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for  the  sale  of  lands  "to  satisfy  such  taxes  and  penalties  "  If  by 
forfeiture  to  the  state  the  taxes  are  paid  the  charge  of  the  public 
against  the  land  for  the  taxes  would  be  satisfied ;  but  section  6  ex- 
pressly provides  that  the  lands  shall  be  exposed  for  sale  in  order  to 
satisfy  said  taxes  and  penalties.  If  there  could  be  any  doubt  on  the 
question  the  supreme  court  in  N.  Sherwin  v.  Lessee  of  Slocum,  16 
O.,  519,  define  the  purpose  and  effect  of  a  forfeiture  to  the  state. 
The  court,  in  the  opinion,  says :  "  The  legislature  has  never  treated 
this  forfeiture  as  vesting  the  title  in  the  state  for  any  other  purpose 
than  as  security  for  taxes  due  and  owing." 

Motion  granted  and  the  taxes  and  penalties  ordered  to  be  paid 
out  of  the  proceeds  of  the  sale: 

Gilbert  &  Johnson,  for  Plaintiff. 

J.  J.  Carran  and  J.  M.  Jones,  for  Defendant. 


AGENCY. 

[Cuyahoga  Common  Pleas,  November  Term,  1879.] 

Thomas  Kilfoyl  v.  E.  R.  Hull. 

Where  an  agent  is  sent  out  to  paint  sign  on  building,  conditioned  that  he  first 
get  the  proper  authority;  field,  that  such  agency  is  special,  and  therefore 
the  principal  is  not  liable  to  any  owner  if  the  agent  only  got  leave  from 
the  tenant  to  paint  such  signs  upon  the  buildings  of  the  landlord. 

Charge  of  Hamilton,  J.: 

Gentlemen  of  the  Jury: — This  is  an  action  brought  by 
the  plaintiff,  Thomas  Kilfoyl,  against  E.  R.  Hull,  defendant,  in 
which  the  plaintiff  in  substance  alleges  that  at  the  time  of  the  com- 
mission of  the  grievances  alleged  in  the  petition,  the  plaintiff  was 
370  *^e  owner  °f  a  large  l°t  °f  land,  to-wit :  about  fifty  acres  sit- 
uated on  the  St.  "Clair  road,  in  the  township  of  Euclid,  in  this 
county  and  state,  and  still  continues  to  be  such  owner.  That  upon 
said  lands  there  were  certain  barns  situated,  which  he  describes  as 
being  about  forty  feet  in  length  by  twenty  feet  in  width,  substanti- 
ally built  and  painted. 

He  also  avers  that  the  defendant  was  at  that  time  a  wholesale 
and  retail  dealer  in  ready-made  clothing  in  this  city,  doing  business 
on  Ontario  street,  and  that  on  or  about  the  15th  day  of  May,  1877, 
the  defendant,  without  the  knowledge  or  consent  of  the  plaintiff, 
entered  within  the  close  and  upon  the  said  premises  of  the  plaintiff, 
and  then  and  there,  without  the  knowledge  or  consent  of  the  plain- 
tiff, wrongfully  and  unlawfully  disfigured  and  defaced  the  said  barn 
of  plaintiff  by  covering  one  entire  side  of  said  barn  with  paint  of  a 
different  color  from  the  rest  of  said  barn,  and  then  and  there  wrong- 
fully and  unlawfully  did  paint,  print  and  mark  upon,  and  affix  to 
said  barn,  without  the  consent  of  said  plaintiff,  the  owner  thereof, 

552 


CLEVELAND  LAW  REPORTER.  370 

Kilfoy}  v.  Hull.  Vol.  II. 

the  words,  letters  and  figures  referring  to  and  advertising  said  busi- 
ness of  defendant,  to  the  damage  of  the  plaintiff  in  the  sum  of  one 
hundred  dollars,  for  which  he  asks  judgment  against  said  de- 
fendant. 

The  defendant,  by  way  of  answer,  denies  each  and  every  alle- 
gation set  forth  in  the  fourth  paragraph  of  said  answer,  which  avers 
the  gist  of  this  offense,  towit ;  the  entering  upon  the  premises  and 
unlawfully  painting  on  this  barn  as  alleged. 

He  then  sets  out  as  a  first  defense  that  the  barn  was  located 
upon  certain  premises,  which  was  at  the  time  of  the  alleged  griev- 
ance in  the  possession  of  one  Black  as  tenant  of  this  plaintiff;  that 
at  the  time  the  plaintiff  had  no  possession  of  it  himself,  and  that  he 
has  not  had  since.  On  the  contrary,  this  tenant  was,  and  has  been 
since,  in  the  lull  and  exclusive  possession  of  said  barn  and  farm  as 
tenant  of  the  plaintiff  from  year  to  year,  which  said  tenancy  does 
not  expire  until  on  or  about  the  1st  day  of  April,  1878. 

For  a  second  defense  he  sets  out  that  on  or  about  the  15th  day 
of  May,  1877,  the  defendant's  agent,  who  was  sent  out  by  the  plain- 
tiff with  express  instructions  to  paint  bills  upon  such  barns  only  as 
he  could  obtain  due  permission  of  those  haviug  the  same  in  charge. 
He  applied  to  one  Black,  who  then  had  full  and  exclusive  control  of 
the  barn  as  well  as  the  farm,  for  permission  to  paint  the  name  of 
"  E.  R.  Hull's  One  Price  Clothing  Store  "  on  one  side  of  the  barn ; 
that  that  permission  was  given  by  the  tenant,  and  in  pursuance  of 
that  permission  he  so  placed  these  words,  letters  and  painting  upon 
the  barn,  and  that  this  is  the  grievance  complained  of  in  the  peti- 
tion. 

Thirdly,  he  says  again  that  the  said  Black  was  in  full  and  exclu- 
sive possession  of  said  barn  and  farm  as  said  tenant,  and  that  said 
tenancy  was  from  year  to  year,  states  when  it  expires,  and  that  the 
defendant's  agent  requested  of  Black  permission  to  so  place  this  paint- 
ing upon  the  barn,  and  that  the  agent  then  supposed  that  said  ten- 
ant was  the  owner  of  said  barn  and  farm  ;  and  that  said  tenant  gave 
full  and  complete  assent  and  author. ty  to  paint  these  letters,  and 
that  the  plaintiff  and  defendant  knew  nothing  of  the  transaction 
until  several  days  afterward.  N 

Now,  the  issues  presented  by  these  pleadings  are  what  you  are 
sworn  to  determine  upon  the  evidence  that  has  been  given  to  you, 
and  under  such  instructions  as  to  the  law  of  the  case  as  shill  be 
given  you  by  the  court. 

This  action  was  commenced,  it  appears  from  the  pleadings,  be- 
fore a  justice  originally,  as  an  action  of  trespass,  it  being  undoubt- 
edly good  law  that  a  justice  of  the  peace  would  have  no  jurisdic- 
tion ot  this  action  in  any  other  form.  That  is  to  say,  what  would 
have  been  an  old  action  on  the  case  for  damages  for  this  reversionary 
interest  of  the  plaintiff  could  not  be  tried  before  a  justice  of  the 
peace.  That  case  was  tried  below  and  appealed  to  this  court.  A 
declaration,  or  a  petition  as  it  is  now  termed,  was  then  framed  and 
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filed  in  this  court  by  the  plaintiff,  in  which  he  sets  out  the  aver- 
ments which  I  have  already  enumerated,  and  claims  damages. 

I  do  not  discover  in  the  petition  any  averment  that  the  plain- 
tiff was  in  possession  of  the  premises  at  the  time  of  the  alleged 
grievances.  I  do  not  think  that  the  case  as  presented  in  the  peti- 
tion, and  there  made,  makes  a  case  of  trespass.  In  the  case  as  pre- 
sented in  the  petition  issue  was  taken  by  the  defendant.  I  am  of 
the  opinion  that  whether  or  not  this  case  could  have  been  disposed 
of  had  proper  remedy  been  pursued,  it  being  a  case  not  appealable 
to  this  court  or  not  triable  in  this  court  as  an  action  on  the  case  as 
already  stated,  that  having  taken  issue  upon  this  question,  the 
issues  thus  made  by  these  pleadings  are  now  to  be  tried  ii  respective 
of  any  question  of  whether  they  are  properly  here  on  appeal  or  not. 
I  therefore  say  to  you  that  this  action  as  it  is  now  before  you  is  not 
an  action  of  trespass.  If  it  was  it  could  not  be  maintained  in  this 
court  for  a  moment — that  is,  I  mean  an  action  of  trespass  for  break- 
ing and  entering  the  close.  It  is  not  such  an  action.  If  it  were, 
then  the  owner  of  the  fee  of  that  farm  and  barn,  not  being  in  pos- 
session, could  not  maintain  such  an  action.  But  I  am  of  the  opin- 
ion that  he  can  maintain  an  action  for  an  injury  of  a  permanent 
character  to  his  reversionary  interest  in  that  farm,  if  such  injury  has 
occurred  as  averred  in  the  petition. 

I  may,  in  passing  upon  this  point,  so  that  I  may  not  recur  to  it 
again,  say  to  you  that  in  any  event,  whatever  may  be  your  finding 
in  this  case  upon  other  points,  if  you  should  come  to  the  conclu- 
sion at  any  time  that  there  should  be  a  recovery  here  in  favor  of  this 
plaintiff,  that  he  cannot  recover  for  any  damages  which  he  has  sus- 
tained, or  claims  to  have  sustained,  if  said  claim  be  made  for  any 
entry  and  violation  of  the  possession  of  these  premises.  The  pos- 
session was  not  his ;  the  right  of  possession  was  not  his  ;  it  was  in 
the  tenant.  He  had  no  right  to  enter  upon  those  premises,  without 
the  consent  of  the  tenant,  for  the  purpose  of  putting  up  such  a 
sign  or  authorizing  such  a  sign  to  be  put  up.  Now,  therefore,  I  say 
to  you  that  for  any  damages,  or  supposed  damages,  if  such  be 
claimed  in  this  case,  for  a  trespass  in  breaking  into  the  close — going 
upon  the  premises  itself — for  that  act  with  the  act  itself  of  putting 
it  on  except  as  consequential  damages  may  have  resulted  to  this  re- 
maining interest  of  his  he  cannot  recover.  So  that  you  will  lay 
aside  all  considerations  of  that  kind  from  your  verdict  in  any  event. 

Now,  was  there  any  injury  in  this  case  to  this  plaintiff's  re- 
versionary interest  ?  To  constitute  such  an  injury  it  must  be  per- 
manent in  its  character.  By  that  word  "  permanent"  I  mean  that 
you  shall  understand  something  of  an  enduring  character — taking 
the  word  in  its  ordinary  acceptance,  that  you  shall  be  able  to  say 
that  the  act  that  was  done  there  upon  that  barn,  was  of  such  a  last- 
ing character  as  to  affect  his  reversionary  interest  to  injure  it.  If  it 
was  of  a  mere  temporary  character,  such  as  placing  or  hanging  a 
sign  upon  the  barn  that  could  be  taken  down  without  any  injury  to 
anybody,  it    would   be    no    injury    to   that    reversionary  interest 
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of  this  plaintiff.  If,  however,  it  was  of  such  a  character 
that  its  effects  would  exist  after  the  termination  of  the  tenancy  and 
*affected  its  value  at  the  time  it  was  done  so  that  if  it  had  to  -_. 
be  sold  it  would  have  to  be  sold  for  less  than  it  would  other- 
wise sell  for,  then  it  was  such  a  consequential  injury  to  that  rever- 
sionary interest,  other  things  concur  permitting  it,  he  may  recover 
or  should  recover  to  the  extent  as  you  are  convinced  by  this  injury 
that  he  has  suffered  damage. 

Now,  look  at  the  testimony.  What  injury  has  he  sustained  in 
view  of  the  evidence  narrated  here  ?  What  injury  do  you  say  this 
reversionary  interest  has  sustained  ?  Has  he  lost  anything  by  it  ? 
If  he  has  he  should  be  made  good  provided  the  facts,  as  applied  to 
the  law  that  shall  be  further  on  given  to  you,  will  warrant  a  recov- 
ery at  all. 

To  get  at  the  foundation  of  this  action,  and  as  a  starting  point, 
you  will  inquire,  was  this  thing  done?  Perhaps  there  is  not  much 
controversy  upon  that  from  the  evidence.  Secondly,  under  what 
circumstances  was  it  done,  and  who  did  it  ?  Did  this  defendant  do 
it,  or  did  somebody  do  it  for  whose  acts  this  defendant  is  responsi- 
ble ?  Now,  I  say  to  you  that,  in  my  judgment,  the  character  of 
this  agency  was  special ;  that  he  was  authorized,  having  been  a 
clerk  in  the  store  heretofore,  to  go  out  to  do  a  special  thing,  to  wit : 
put  up  these  signs — was  sent  out  a  few  days  to  do  that.  There  is 
no  dispute  upon  that  point. 

He  was  sent  out,  it  is  claimed,  with  specific  instructions.  It  is 
said  that  these  instructions  were  general,  that  at  the  time  that  he  went 
out  to  do  this  work  he  had  no  special  instructions,  but  that  he  had 
received  his  instructions  a  few  days  before  when  he  went  out  to  do 
similar  work ;  which  instructions  continued  in  force,  and  under 
which,  it  is  claimed,  this  agent  was  acting.  It  is  said  that  his  in- 
structions were  that  he  was  to  put  up  signs  in  the  manner  indicated 
as  being  put  up  here,  upon  getting  proper  authority  for  doing  so. 

It  is  further  said  that  he  was  to  get  proper  authority,  or,  as  it 
is  claimed  by  this  plaintiff,  he  was  authorized  to  do  so  by  this  de- 
fendant if  he  got  the  permission  of  the  party,  or  the  occupant  or 
party  in  charge  of  the  premises. 

Now,  that  is  a  question  for  you  to  determine,  what  were  his 
instructions.  And  I  say  to  you  as  a  matter  of  law,  this  agency, 
being  of  the  special  character  which  I  have  named,  if  he  went  out- 
side of  his  authority,  and  put  signs  upon  this  barn  without  having 
complied  with  the  instructions  given  him  bjr  his  principal  before 
doing  so,  his  act  was  unauthorized  by  his  principal,  and  for  such 
act  his  principal  is  not  responsible.  In  other  words,  I  state  it  to  be 
a  general  proposition,  that  if  the  agent  does  that  which  he  is  not 
authorized  to  do  in  the  execution  of  a  special  agency,  where  the 
agency  is  not  general  in  its  character,  and  where  he  has  no  general 
power  to  act  for  his  principal,  I  say  in  such  case  where  he  does  the 
act  outside  of  the  authority  of  his  principal,  then  it  is  not  the  act 
of  the  principal,  but  is  the  act  of  the  agent,  and  for  that  act  of  the 
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agent,  or  of  the  party  doing  it,  the  principal  is  not  responsible.  It 
is  no  more,  in  my  judgment,  than  it  a  party  doing  an  act  for  one  of 
you  as  your  agent ;  you  authorize  him  to  do  something — go  from 
here  to  some  other  point  and  execute  something,  and  while  going 
there  he  steps  out  of  his  course  and  commits  an  assault  and  battery 
upon  some  one  driving  a  wagon,  or  otherwise  commits  a  willful,  in- 
tentional assault,  the  act  of  the  agent  is  not  the  act  of  the  prin- 
cipal. 

Now,  what  are  the  facts  in  this  case  ?  Was  he  to  get  proper 
authority,  or  was  he  to  get  simply  the  permission  of  the  party  in 
charge  and  was  that  to  be  sufficient  ?  If  the  authority  was  that  he 
was  to  get  proper  authority,  those  were  the  instructions,  and  he  did 
not  get  the  authority  of  the  owner,  for  instance,  of  these  premises, 
as  that  word  will  hereafter  be  defined  to  you,  then  he  was  acting 
without  the  authority  of  the  principal,  and  the  principal  would  not 
be  responsible  for  his  acts.  But  if  his  instructions  were  simply  to 
get  the  authority  of  any  man  whom  he  might  find  in  charge  of 
those  premises,  and  that  that  should  be  sufficient  for  his  guidance, 
and  he  then  mi^ht  proceed  and  put  the  signs  on  the  barn  and  he 
did  that,  then  for  that  action  the  principal  would  be  responsible. 
That  is  to  say,  the  ageut  would  be  acting  for,  instead  of  and  in 
place  of  his  principal.  But  the  effect  of  having  so  acted  is  to  be 
further  discussed  before  finishing  the  case.  That  is  the  effect  of 
getting  consent  for  the  agent  to  do  it. 

Upon  that  branch  of  the  case  I  simply  say  to  you  now  that 
there  seems  to  have  been  considerable  conflict  in  the  holdings  of 
the  different  branches  of  this  court,  as  to  whether  the  tenant  being 
in  possession  of  those  premises  could  give  consent  for  the  owner, 
or  whether  or  not  he  was  the  owner  of  the  premises  at  the  time,  it 
being  contended  on  the  part  of  the  defendant  in  this  case  that  the 
tenant  in  such  case  is  the  owner  to  all  intents  and  purposes,  being 
in  possession  of  the  premises. 

Mr.  Gary — He  is  only  claimed  to  be  the  owner  within  the 
meaning  of  the  statute.        9 

The  Court — I  will  say  it  is  contended  within  the  meaning  of 
this  statute  he  was  the  owner  and  had  authority  to  give  consent. 
Upon  that  branch  of  the  subject  I  may  say  this,  that  if  this  was  a 
criminal  prosecution  it  might  be  urged  with  a  good  deal  of  force 
that  the  tenant  would  be  the  owner  within  the  meaning  of  that 
statute,  and  that  statute  is  passed  for  no  other  purpose,  apparently, 
than  to  punish  somebody  for  a  violation  of  it.  It  is  a  criminal 
statute  in  its  nature. 

My  own  ideas  of  this  case  are  that  that  statute  does  not  con- 
trol this  action.  Where  the  language  of  the  statute  is  given  at  all 
it  characterizes  the  act  as  criminal  in  its  nature  if  done.  But  sup- 
pose there  had  been  no  such  statute.  I  apprehend  that  a  remedy 
would  still  exist  for  a  violation  of  the  rights  of  the  owner  of  the 
premises,  and  it  does  not  depend  upon  that  statute  for  the  right  of 
recovery  in  this  case.     Now,  while  this  opinion,  as  I  am  informed, 
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is  not  in  consonance  with  the  opinion  of  one  branch  of  this  court 
for  whose  opinion  I  entertain  the  profoundest  respect,  and  hesitate 
when  I  find  myself  not  concurring  with  it.  Yet  there  is  the  opin- 
ion of  two  branches  of  the  court  already  varying  upon  this  same 
proposition,  as  I  am  informed.  I  do  not  understand  that  the  case 
has  been  decided  in  the  district  court  practically  upon  this  feature 
of  it.  Therefore,  we  have  no  finding  or  holding  of  the  district 
court  upon  that  subject.  But  I  am  of  the  opinion,  and  shall  give 
it  to  you  as  the  law  of  this  case,  that  a  tenant  in  possession  from 
year  to  year  has  no  authority  himself  to  injure  the  reversionary  in- 
terest of  the  landlord,  and  having  no  authority  himself  he  cannot 
depute  authority  to  any  one  else  to  so  injure  it. 

It  seems  to  me  that  if  one  of  you  gentlemen  should  rent  a 
house,  and  within  a  day  or  two,  or  a  week  or  two,  or  a  month  or 
two  before  the  expiration  of  your  tenancy,  some  one  should  come 
along  and  desire  to  put  an  advertisement  upon  the  front  of  that 
house,  covering  it,  and  you  stand  by  and  say,  "Yes,  you  may  do  so. 
I  don't  care  whether  you  do  it  or  not.  I  am  going  out  within  a 
day  or  two,"  and  thus  authorize  it  in  terms,  and  it  effects  au  injury 
that  is  permanent  in  its  character,  goes  over  onto  the  reversionary 
interest  of  the  owner,  that  tenant  in  that  case  would  be  a  joint 
*wrong-doer,  and  the  remedy  would  lie  against  both  or  either.     3_2 

The  burden  of  proof  in  this  case  rests  upon  the  plaintiff 
to  establish  affirmatively  every  material  averment  in  the  petition  by 
proof  before  the  plaintiff"  can  recover.      The  burden  is  on  him  to 
show  that  the  act  was  done  without  his  consent,  and  that  it  was  a 
wrongful  act  without  his  autnority. 

Now,  I  am  requested  to  say  something  about  the  measure  of 
damages  in  case  there  should  be  a  recovery  in  this  case.  I  say  to 
you  that  the  measure  of  damages  is  what  this  plaintiff's  loss  was  in 
the  premises.  If  he  suffered  no  injury  then  he  is  not  entitled  to 
any  damage  at  your  hands.  You  must  gather  this  from  the  evidence 
in  the  case,  what  loss,  what  damage  it  has  been  to  him.  If  he  has 
suffered  such  damage,  if  you  are  satisfied  of  it  from  all  the  evi- 
dence, and  facts  and  circumstances  in  the  case,  then  say  by  your 
verdict  what  it  was  in  case  you  find  for  the  plaintiff"  under  the  in- 
structions already  given. 

E.  M.  Brown,  for  plaintiff. 

M.  B.  Gary,  for  defendant. 


*  ADMINISTRATOR— VENUE.  377 

[Cuyahoga  Common  Pleas,  November  Term,  1879.] 

M.  H.  Steel  et  al.  v.  James  H.  Burgert  et  al. 

Where  an  action  is  commenced  in  a  county  in  which  one  of  several  defend- 
ants resides,  one  of  the  defendants  being  an  administrator  who  was  ap- 
pointed, and,  at  the  time  of  the  commencement  of  the  action,  resided  in  a 
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county  other  than  that  in  which  the  action  is  brought,  the  same  being 
upon  a  tort  alleged  to  have  been  committed  by  the  intestate  in  his  life- 
time jointly  with  the  other  defendants,  summons  against  such  adminis- 
trator may  issue  to  the  county  in  which  he  resides. 
2.  Section  10,  chapter  5,  75  O.  L.,  611,  does  not  exempt  an  administrator  from 
being  compelled  to  answer  an  action  rightly  brought  in  any  other  county 
than  that  wherein  he  was  appointed  or  resides. — [Ed.  Law  Reporter. 

Barber,  J. 

This  action  is  brought  against  Jas.  H.  Burgert,  Amos  Burgert 
and  Adam  Burgert  as  administrator  of  David  Burgert,  deceased. 
The  petition  represents  that  James  H.  Amos,  and  David  Burgert  in 
the  lifetime  of  David  Burgert  were  partners  doing  business  in  the 
city  of  Cleveland  under  the  name  of  D.  Burgert  &  Sons.  Fourteen 
causes  of  action  were  set  up,  all  of  the  same  character,  charging 
certain  fraudulent  transactions  against  the  members  of  said  firm  in 
their  firm  transactions,  whereby  the  defendants  became  indebted 
to  the  plain  tiffs  in  a  large  sum  of  money — about  $4,000.  Summons 
appears  to  have  been  served  on  James  H.  Burgert  in  this  county  and 
on  the  other  two  defendants  in  Lucas  county. 

Adam  Burgert  answers  only  for  the  purpose  of  pleading  to  the  jur- 
isdiction of  this  court  as  to  him  as  administrator.  He  says  that  his  in- 
testate at  the  time  of  his  decease  resided  in  Lucas  county,  and  after  his 
decease  he  was  appointed  administrator  of  his  estate  by  the  probate 
court  of  Lucas  county  and  he  is  still  feting  under  said  appointment  as 
sole  administrator  of  said  e.-tate.  That  he  then  and  ever  since  then 
has  resided  in  said  county  of  Lucas,  and  that  the  summons  in  this  ac- 
tion was  served  upon  him  in  the  county  of  Lucas,  and  he  claims 
that  this  court  has  not  thereby  acquired  jurisdiction  over  him  or 
over  the  subject  matter  of  the  action  as  to  him. 

To  this  answer  the  plaintiff  replies  that  his  co-defendant,  James 
H.  Burgert,  was  and  is  a  resident  of  Cuyahoga  county  and  personally 
served  therein.     To  this  reply  this  demurrer  is  filed. 

The  defendant  makes  the  following  points  in  his  brief.  He 
says: 

"  1st.     The  administrator  of  an  estate,  being  administered  in 
Ohio,  can  only  be  sued  as  such,  in  either  the  county  of  his  residence, 
or  of  his  appointment.     (See  O.  L.,  1875,  vol.  75,  *601,  1,  div.  37fl 
2,  chap.  5,  see's,  1  to  10  inclusive.    Seney's  code,  sec.  53.    Same 
70  O.  L.,  138,  passed  April  18,  1873,  S.  and  C.  code,  sec.  53.) 

From  the  foregoing  it  appears  that  the  exception  as  to  the 
place  of  suit  against  the  administrator,  found  in  vol.  75  (1878)  O.  L., 
610,  1,  sec.  10,  was  first  enacted  in  1873,  (O.  L.,  70,  vol.  138),  and 
thence  carried  into  the  codification  of  1878. 

Prior  to  that  time  the  administrator  might  be  compelled  to 
answer  anywhere,  the  same  as  any  other  unincorporated  defendant. 

2d.  The  ground  on  which  it  is  insisted  the  jurisdiction  over 
Adam  Burgert,  administrator,  is  maintained,  is  that  appearing  in 
O.  L.,  vol.  75  (1878)  p.  607,  see's.  14  and  17,  providing  for  joinder 
of  defendants  in  certain  cases.  Arr  examination  of  these  sections 
shows  that  they  are  neither  of  them  applicable. 
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a.  The  first  section  (14)  relates  to  cases  in  the  nature  of  chan- 
cery. 

b.  The  second  section  (17)  relates  to  cases  where  the  liability 
is  several  on  an  instrument  in  writing. 

&d.  There  is  no  warrant  for  the  issuing  and  serving  of  sum- 
mons, on  this  or  any  other  of  the  defendants,  outside  of  the  county 
of  Cuyahoga.  The  liability  is  not  on  an  instrument.  Sec.  4,  chap.  6 
div.  2,  O.  L-,  1878,  613,  gives  the  only  cases,  by  reason  of  joint  lia- 
bility, in  which  summons  may  issue  to  and  be  served  in  another 
county.  Sec.  38,  code  changed,  O.  L.,  1878,  607,  sec.  17,  omitting 
the  word  "obligation,"  leaving  only  "instrument." 

4th.  The  provisions  of  sec.  10,  chap.  5,  div.  2,  O.  L.,  1878, 
provide  for  bringing  to  either  to  the  county  of  the  residence  or  ap- 
pointment, of  any  other  properly  joined  defendant. 

The  wisdom  of  the  change  in  1873,  doubtless  rests  in  the  wish 
to  protect  the  estate  from  the  expense  ot  defending  litigation;  in  any 
and  every  county,  where  the  administrator  could  be  served,  or  a  co- 
obligor  could  be  served  with  summons. 

5th.  The  provisions  of  the  amendment  of  1873  (70  O.  L.,  138) 
are  restrictive  and  not  merely  enabling  and  enlarging.  Before  that 
enactment  the  administrator  could  be  sued  in  any  county  in  which 
any  other  natural  person  could  be  sued. 

It  cannot  be  claimed  that  the  intention  in  the  amendment  was 
to  continue  that  liability,  and  also  to  make  the  administrator  amen- 
able to  suit,  in  addition,  in  the  county  of  his  appointment,  the 
domicile  of  his  decedent.  If  so,  he  and  the  guardian  or  trustee 
might  be  sued  in  more  places  in  the  state  than  any  other  natural 
person. 

The  intention,  we  think,  was  to  leave  it,  the  jurisdiction  to  the 
two  counties,  that  of  residence  and  appointment. 

The  maxim,  Expressio  uniiis  est  exclusio  alterius"  is  applic- 
able 

The  plaintiff  maintains  that  the  exception  in  section  10  referred 
to  is  enlarging  and  not  restrictive  ;  that  it  adds  to  the  places  where 
the  administrator  may  be  sued  the  county  of  his  residence  and  the 
county  wherein  he  was  appointed. 

The  place  where  the  action  may  be  brought,  so  far  as  the  de- 
murring defendant  is  concerned,  depends  upon  the  question  whether  . 
he  is  properly  joined  as  a  defendant  in  the  action  as  well  as  the  con- 
struction of  section  10.  (Drea  v.  Carrington  et  al.,  32  O.  S.,  595). 
In  actions  for  torts  the  plaintiff  has  a  right  of  action  against  all  the 
joint  tort  feasors  either  jointly  or  severally.  He  may  at  his  electioin 
maintain  his  action  against  them  all  or  against  any  of  them.  This 
doctrine  is  as  old  as  the  law  and  needs  no  citations  in  its  support. 
It  does  not  depend  upon  sections  14  or  17  of  chapter  3,  of  the  re- 
vised code,  nor  did  it  depend  upon  the  provisions  of  sections  35  or 
38  of  the  old  code.  Those  provisions  were  inserted  in  the  code  to 
provide  for  ioining  parties  as  defendants  against  whom  a  joint  cause 
of  action  did  not  exist  at  common  law.     So  those  sections  have  no 
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application  in  the  settlement  of  this  question.  David  Burgert,  if  he 
had  lived,  would  be  jointly  liable  to  be  sued  in  this  action  with  his 
co-defendants  for  the  fraud  charged  to  have  been  committed  by 
them  jointly.  And  where  he  would  have  been  a  proper  party  if 
living,  his  administrator  is  a  proper  party  after  his  death. 

The  next  question  raised  by  the  demurrer  is,  can  the  adminis- 
trator, when  he  is  a  proper  party  defendant,  be  sued  in  any  county 
other  than  his  residence  or  where  he  is  appointed,  when  one  of  his 
co-defendants  resides  and  is  served  in  the  county  where  the  action 
is  brought  ?  The  statutory  provision  on  this  subject  is  section  10, 
chapter  5,  75  O.  L ,  611,  which  reads  as  follows:  "Every  other  ac- 
tion must  be  brought  in  the  county  in  which  a  defendant  resides  or 
may  be  summoned,  except  actions  against  an  executor,  administrator, 
guardian  or  trustee,  which  may  be  brought  in  the  county  wherein 
he  was  appointed  or  resides,  in  which  case  summons  may  issue  to 
any  county." 

This  exception  was  first  introduced  into  the  code  by  the  act  of 
April  18,  1873,  (70  O.  L.,  138),  and  the  defendant  concedes  that  prior 
to  that  an  administrator  might  be  sued  and  summoned  the  same  as 
any  other  party—  but  he  claims  that  that  exception  now  exempts 
him  from  being  compelled  to  answer  an  action  brought  in  any  other 
county  than  that  wherein  he  was  appointed  or  resides.  Is  that  a 
fair  construction  of  section  10? 

The  first  part  of  the  section  is  restrictive.  An  action  cannot 
be  brought  in  any  county.  The  place  of  bringing  the  action  is 
limited  to  the  counties  in  which  a  defendant  resides  or  may  be  sum-  \ 
moned.  It  can  be  brought  in  no  other.  This  applies  to  all  actions 
except  those  provided  for  in  the  preceding  sections  of  chapter  5,  and 
to  all  defendants.  The  exception  comes  into  this  restriction.  It  is 
an  exception  to  a  restrictive  act  and  provides  that  the  actions 
covered  by  this  section,  when  administrators,  executors,  guardians 
or  trustees  are  properly  made  defendants,  may  be  brought,  notwith- 
standing the  restriction  in  the  first  part  of  the  section,  in  the  county 
wherein  such  party  was  appointed  or  resides.  The  action  is  prop- 
erly brought  in  this  county.  One  of  the  defendants  having  been 
served  here  and  under  the  provisions  of  section  4,  chapter  10,  75 
O.  L.,  613,  the  summons  could  be  and  was  rightfully  issued  to  Lucas 
•county  and  there  served  on  the  other  defendants. 

The  demurrer  is  therefore  overruled. 

J.  G.  Pomerene  and  Charles  E.  Pennewell,  for  plaintiffs. 

J.  C.  Lee,  for  defendants. 
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George  H.  Wooster,  Assignee,  v.  Lewis  Schaaf. 

Where  a  petition  in  error  was  filed  in  the  supreme  court,  but  no  supersedeas 
bond  given,  afterwards  action  was  begun  before  a  justice  on  an  appeal 
bond  taken  in  the  same  case  before  the  magistrate  :  Held,  that  such  a 
bond  afterwards  given,  operated  on  the  case  and  if  judgment  has  been 
rendered  by  the  justice  refusing  to  recognize  the  stay,  and  a  transcript  for 
execution  filed,  the  court  of  common  pleas  can  vacate  the  levy  and  order 
a  stay  of  proceedings. 

Barber,  J. 

This  case  is  before  the  court  on  a  motion  to  require  the 
return   of  aii  execution  which  it   is  alleged  was  wrongfully  issued. 

The  facts  on  which  the  motion  is  based,  and  about  which  there 
is  no  dispute,  are  of  record — and  as  follows : 

The  plaintiff  recovered  a  judgment  against  one  C.  B.  Clark  be- 
fore a  justice  of  the  peace.  The  defendant  in  this  action  became 
his  surety  on  a  bond  for  appeal  to  the  court  of  common  pleas.  In 
the  common  pleas  on  appeal  a  judgment  was  again  rendered  in  favor 
ot  the  plaintiff.  Proceedings  in  error  were  instituted  in  the  district 
court  to  reverse  that  judgment  and  a  supersedeas  bond  *filed.  In  3_Q 
the  district  court  the  judgment  of  the  common  pleas  court  was  af- 
firmed. Exceptions  were  taken  and  a  petition  in  error  filed  in  the 
supreme  court,  where  the  case  is  now  pending. 

After  the  filing  of  the  petition  in  error  in  the  supreme  court 
and  before  the  filing  of  a  supersedeas  bond,  this  action  was  commenced 
by  the  plaintiff  in  that  action  in  ihe  justice's  court  against  the 
surety  on  the  bond  for  appeal  filed  in  the  justice's  court.  The  case 
went  to  trial.  On  the  same  day,  and  while  the  trial  was  proceeding, 
the  defendant  Clark  in  the  error  proceedings  in  the  supreme  court 
filed  in  the  proper  court  a  supersedeas  bond  to  stay  proceedings  to 
collect  the  judgment  against  him.  After  the  argument  was  con- 
cluded and  before  the  jury  was  charged  a  motion  was  made  by  the 
defendant  Schaaf  to  have  the  case  taken  from  the  jury  and  dismissed, 
and  in  support  of  the  motion,  filed  with  the  justice  a  certificate  from 
the  clerk  of  the  court  showing  that  a  supersedeas  boud  had  been  filed. 

The  justice  overruled  the  motion  to  dismiss  the  action  and  en- 
tered upon  his  docket  a  statement  that  the  case  should  proceed  to 
verdict  and  judgment,  but  no  further  proceedings  could  be  had  in  the 
case  until  a  mandate  should  be  received  from  the  supreme  court. 
A  verdict  was  rendered  for  plaintiff  and  judgment  iendered  thereon. 
No  further  proceedings  were  had  before  the  justice's  court — but  the 
plaintiff  took  a  transcript  and  filed  it  with  the  clerk  of  the  court  of 
common  pleas,  who  entered  it  upon  the  lien  docket — and  thereupon 
on  the  precipe  of  plaintiff  an  execution  was  issued,  to  collect  the 
judgment,  and  a  levy  was  made  on  the  personal  goods  and    chattels 
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of  the  defendant.  This  motion  is  to  set  aside  that  levy  and  order 
the  return  of  the  execution.  Two  objections  are  made  to  its  being 
granted.  First,  that  this  court  has  no  authority  to  act  in  the  premises. 
That  the  duties  of  the  clerk  and  sheriff  are  merely  ministerial — reg- 
ulated by  law  and  not  under  the  control  of  the  court.  Second  that 
the  supersedeas  bond  did  not  operate  on  this  judgment.  Held,  1st, 
The  court  has  jurisdiction  over  an  execution  issued  upon  its  judg- 
ment and  the  proceedings  under  it,  and  may,  if  it  is  wrongfully  issued, 
set  aside  a  levy  made  under  it  and  order  its  return.  It  has  been  so  held 
by  Judge  Premiss  of  this  court,  and  there  are  ni^merous  authorities 
in  its  support. 

Boyle  v.  Zachariac  &  Trimm,  6  Peters,  648.  Herman  on  Execu- 
tions, section  403,  and  cases  there  cited. 

2.  There  can  be  no  doubtbut  that  the  supersedeas  bond  did  operate 
on  this  case.  It  is  not  disputed  but  that  it  operated  on  the  case  of 
Wooster,  assignee,  v.  C.  B.  Clark.  This  proceeding  is  only  an- 
other mode  of  collecting  that  judgment.  If  this  judgment  should 
be  collected  and  the  supreme  court  should  reverse  the  case  pending 
there  the  fruits  of  that  decision  of  the  supreme  court  would  be  lost 
to  the  parties  entitled  to  the  benefit  thereof. 

The  entry  on  the  justice's  docket  was  substantially  a  stay  of 
proceedings  and  it  was  not  vacated  by  filing  it  in  this  court.  The 
execution  was  wrongfully  issued.  The  levy  is  therefore  vacated  and 
the  execution  ordered  to  be  returned,  and  all  further  proceedings 
stayed  until  the  proper  mandate  is  received  from  the  supreme  court. 

Ball  &  Raynolds,  for  plaintiff. 

Marvin,  Laird  &  Caldwell,  for  defendant. 


385  *STREET  ASSESSMENTS. 

[Cuyahojra  Common  Pleas,  May  Term,  1879.] 

Hill  v.  City  of  Cleveland. 

In  a  levy  for  an  assessment  according  to  benefits  for  improving  a  street,  it 
being  claimed  that  the  estimating  and  equalizing  boards  never  made  any 
appraisement  of  benefits  but  proceeded  arbitrarily  to  assess  the  lots,  the 
presumption,  in  the  absence  of  anything  in  the  record  of  the  proceed- 
ings to  the  contrary,  that  these  boards  did  their  duty,  does  not  obtain 
as  to  matters  which  they  were  not  required  to  do.  And  where  the  rec- 
ords do  not  disclose  that  the  essential  things  were  done  cannot  be 
shown  by  parol.. 

Barber,  J. 

On  June  16,  1874,  an  ordinance  was  passed  by  the  city 
council  of  this  city  to  open  and  widen  St.  Clair  street  from 
Wilson  avenue  to  Crawford  road,  and  in  the  ordinance  the  in- 
tention is  declared  to  appropriate  land  from  the  lots  on  the  south 
side  of  the  street  to  make  it  from  a  sixty  feet  to  a  ninety  feet 
street. 
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Appropriative  proceedings  were  had  and  damages  awarded  to 
the  amount  of  $52,012.1.8— costs  $560.29. 

The  city  took  the  land  and  paid  the  damages  awarded. 

February  22,  1875,  a  resolution  was  passed  directing  the  board 
of  improvements  to  make  an  estimated  assessment  to  pay  the  afore- 
said damages. 

April  6,  1875,  the  board  of  improvements  made  and  reported  an 
estimated  assessment. 

June  18,  1875,  referred  to  a  board  of  equalization,  and  on  June 
29,  1875,  estimated  assessment  made  and  reported,  amount  $66.74 
26-100. 

November  5, 1875,  the  report  of  the  equalizing  board  was  adopted 
and  confirmed. 

May  9th  an  ordinance  was  passed  to  make  the  levy  and  assess- 
ment by  installments. 

1.  Levy  not  made  to  pay  costs  of  improvement  when  bonds  have 
been  issued.  No  bonds  were  issued  on  the  faith  of  the  levy.  The 
city  paid  the  damages,  etc.,  out  of  a  general  issue  of  bonds  to  be  paid 
for  by  a  general  tax. 

2.  Having  issued  bonds  as  said  in  1,  the  council  afterwards 
levied  to  pay  the  bonds  so  issued,  and  the  ordinance  is  void.  It  does 
not  specify  how  much  or  what  tax  is  to  be  levied,  nor  upon  what 
lands,  nor  amount  to  be  paid  annually,  nor  whether  to  be  levied  by 
foot  front  or  per  value. 

The  clerk  certified  $66,949.26  as  the  amount  to  be  levied,  one- 
third  of  it  each  year,  to  auditor. 

That  he  has  added  it  to  the  general  tax,  state,  county,  etc.,  and 
refuses  to  take  any  unless  all  is  paid. 

Sixteen  different  plaintiffs  present  their  several  grievances. 

Amendment  to  the  petition.  That  the  city  pretended  to  make 
the  levy  according  to  benefits,  but  the  boards  of  assessment  (estimat- 
ing and  equalizing)  never  made  any  appraisement  of  benefits  to  the 
lands  of  petitioners  but  proceeded  arbitrarily  to  assess  upon  these 
lots  described  the  tax  mentioned  in  the  petition,  which  was  made 
payable  in  three  installments. 

This  they  say  was  illegal  and  they  pray  for  an  injunction  and 
relief. 

•  The  answer  to  the  amended  petition  admits  that  the  assessment 
was  made  payable  in  three  installments,  and  that  all  of  the  install- 
ments have  been  certified  to  the  county  auditor  and  by  him  placed 
on  the  duplicate  and  passed  over  to  the  treasurer  for  collection,  but 
denies  everything  else  and  says  :  1.  The  plaintiffs  are  estopped  be- 
cause they  petitioned  for  the  improvement,  and  because  they  have 
lain  by  for  years  until  the  city  has  issued  its  bonds  and  paid  the  ex- 
pense— without  testing  the  invalidity  of  the  levy  or  that  it  was  made 
on  a  wrong  basfs. 

2.  That  the  interest  included  in  the  levy  is  too  small  by  several 
thousand  dollars. 

The  only  question  now  presented  to  the  court  is,  will  the  court 
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hear  evidence  as  to  whether  or  not  the  estimating  board  did  or  did 
not  estimate  the  benefits  to  the  property  adjacent,  continuous  or 
abutting,  and  if  so  proportion  it  to  the  several  owners  in  the  pro- 
portion the  benefits  to  each  sustains  to  the  whole  benefit. 

The  city  claims  that  it  must  be  presumed  that  this  board  did 
its  duty  according  to  law,  and  that  in  pursuance  of  that  duty  they 
did  properly  estimate  and  apportion  the  benefits,  and  report  the 
assessment  accordingly,  and  that  this  presumption  must  prevail  until 
the  contrary  may  be  made  to  appear  by  proof,  and  that  if  plaintiffs 
claim  no  such  estimate  and  apportionment  was  made  the  burden  of 
386  Pro°f  *s  *on  tnem  to  establish  it.     The  plaintiffs  claim  no  such 

presumption  exists. 

On  this  subject  the  supreme  court  say  in  Chamberlain  v.  City  of 
Cleveland,  34  O.  S.,  %  3  of  the  syllabus,  "  Where  the  proceedings 
in  an  appropriation  assessment  on  the  principle  of  special  benefits, 
merely  show  upon  their  face  that  the  aggregate  amount  of  the 
assessment  is  placed  on  benefited  property  it  will  not  be  conclusively 
presumed  that  the  assessment  is  limited  to  special  benefits  conferred 
or  that  it  has  been  properly  apportioned  amongst  the  several  lots  or 
lands  assessed." 

The  judge  in  rendering  the  opinion  of  the  court  on  this  subject 
says  the  city  council  resolved  that  the  board  of  improvements  be 
required  to  prepare  an  estimated  assessment  as  required  by  law,  of 
the  costs  and  expenses  incurred,  etc.,  and  report  to  the  council. 

The  board  is  not  (by  that  resolution)  required  to  estimate  and 
assess  the  value  of  the  special  benefits  conferred  which  may  or  may 
not  have  been  equal  to  the  cost  of  the  improvement  but  to  prepare 
an  estimated  assessment  of  the  costs  and  expenses,  etc. 

Afterwards  the  board  submitted  an  estimated  assessment  upon 
ike  property  benefited  to  pay  the  costs  and  expenses  incurred  in 
opening  and  extending  Bond  street. 

This  assessment  *  *  is  without  caption  and  conclusion.  It 
locates  the  lots  and  describes  them  by  their  numbers  and  otherwise; 
gives  their  frontage,  the  rate  per  foot  front  of  the  assessment,  and 
the  amount  assessed  on  each  lot,  and  the  aggregate  amount  assessed 
on  all  the  lots    *    *    * 

There  is  nothing  in  all  this  to  show  that  the  special  benefits 
conferred  were  valued  at  all,  or  if  valued  to  show  that  the  assess- 
ment was  apportioned  in  proportion  to  the  special  benefits  that  each 
lot  received.  The  only  thing  to  indicate  that  benefits  were  con- 
ferred at  all  is  found  in  the  report  of  the  assessing  board,  that  the 
assessment  is  "upon  the  property  '  benefited.'  "  But  this  of  itself 
is  of  no  effect.  It  lacks  the  essential  elements  of  valuation  and 
apportionment  above  spoken  of,  without  which  the  assessment  may 
be  arbitrary  and  oppressive.  Presumption,  if  permitted  in  favor  of 
the  validity  of  any  part  of  the  proceeding,  cannot  be  permitted  to 
supply  the  essential  elements  of  a  valid  assessment  that  are  wanting 
here. 

It  is  claimed  that  this  part  of  the  opinion  is  in  conflict  with,  or 
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at  least  not  supported  by  the  syllabus,  and  is  therefore  not  authori- 
tative. It  is  appropriate  therefore  to  look  into  the  question  of  pre- 
sumption in  favor  of  public  officers  and  see  how  far  it  is  applicable 
to  the  proceeding  by  assessing  boards  acting  under  the  authority  of 
municipal  corporations. 

The  statute  law  requires  the  council  of  a  municipal  corporation 
.  to  keep  a  journal  of  its  proceedings  (Municipal  Code,  section  88.) 
Section  104  requires  its  resolutions  and  ordinances  as  well  as  by- 
laws to  be  recorded,  and  further  provides  that  printed  copies,  tran- 
scripts from  its  records  and  journal  and  certified  by  its  clerk,  shall  be 
received  in  evidence  same  as  the  originals,  etc. 

It  is  evident  that  these  records  are  proper  evidence  of  what  they 
contain  and  the  proceedings  of  which  they  purport  to  be  a  record, 
minute  or  journal. 

And  as  to  all  matters  that  the  statute  requires  to  be  entered  in 
the  records,  they  are  the  only  evidence  that  can  be  offered  to  show 
that  such  action  was  taken. 

As  to  everything  else,  all  other  actions  of  the  council  or  au- 
thorities as  officers  of  the  city  or  its  agents,  parol  proof  may  be  heard 
when  the  record  is  silent,  or  when  the  record  speaks  it  may  be  con- 
tradicted. 

Section  100  provides  that  all  by-laws,  resolutions  and  ordinances 
shall  be  recorded,  etc. 

The  board  of  improvements  have  the  supervision  of  all  the  work 
upon  the  streets,  including  improvements. 

This  board  has  an  organization  of  its  own.  They  may  have  a 
clerk  and  are  required  to  keep  a  complete  journal  of  all  their  pro- 
ceedings. 

The  duty  of  making  the  estimated  assessment  to  pay  costs  and 
expenses  of  land  taken  for  public  improvements  is  not  devolved  by 
law  upon  the  board  of  improvements,  but  by  requirement  of  the 
council — section  584 — therefore,  when  they  act  as  an  assessing  com- 
mittee they  act  for  the  council,  and  of  their  proceeding  as  such 
committee  they  are  not  required  to  keep  a  record.  They  are  required 
to  report  their  proceedings  in  that  respect  to  thecouncil — this  report 
must  be  in  writing,  and  a  copy  filed  with  the  clerk  for  the  inspection 
of  all  persons  interested.  Notice  is  required  to  be  given,  and  if  ob- 
jection is  made,  an  equalizing  board  is  to  be  appointed 
and  it  is  made  the  duty  of  this  board  to  equalize  the 
estimated  assessment  already  made.  They  cannot  extend  the  assess- 
ment to  other  lands  not  included  in  the  report  of  the  estimating 
committee  or  board.  Glenn  v.  Waddell,  23  O.  St.,  605.  Nor  can 
they  add  anything  to  the  amount  originally  assessed,  except  for 
their  own  fees — Chamberlain  v.  Cleveland,  34  O.  St.,  but  their  duty 
is  limited  to  an  equalization  of  the  assessment  already  made.  The 
board  of  improvements  or  estimating  committee  are  required  to 
make  the  assessment  according  to  the  benefits.  The  statute  does 
not  require  them  to  keep  any  record  of  their  proceedings  as  an 
assessing  board,   except  that    their  report   must  be    in    writing. 
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Now,  if  this  report  is  silent  as  to  any  material  part  of  what  they  are 
required  to  do  as  such  assessing  board,  can  that  omission  be  supplied 
by  parol  evidence  ? 

In  the  case  before  us  the  resolution  of  the  city  council  directing 
the  board  of  improvement  to  make  and  report  an  estimated  assess- 
ment is  not  set  out  in  haec  verba. 

The  language  of  the  petition  is  that  "  a  resolution  was  passed 
by  the  city  council  directing  the  board  of  improvements,  to  make  an 
estimated  assessment  ot  a  special  tax  to  pay  the  aforesaid  damages 
awarded  to  the  land  owners  and  costs  of  said  proceedings,  and  re- 
port the  same  to  the  council."  What  the  terms  of  the  resolution 
are  does  not  appear,  but  we  are  to  presume,  in  the  absence  of  more 
definite  information,  that  it  was  correct  in  form  and  required  the 
board  to  make  such  an  estimated  assessment  as  the  law  required, 
which  would  be  an  estimated  assessment  of  the  benefits  specially 
accruing  to  the  property  benefited  by  it.  So  that,  with  this  pre- 
sumption, no  fault  can  be  found  with  the  proceedings  of  the  council 
as  to  their  proceedings  so  far.  The  next  step  is  the  proceedings  of 
the  board  of  improvements  in  making  the  estimated  assessment. 
It  is  averred  in  the  amendment  to  the  petition  that  the  board  did 
not  make  an  estimated  assessment  of  the  benefits  or  apportion  it  on 
the  land,  but  did  make  an  assessment  of  the  whole  damages  and 
costs  upon  the  land,  and  this  is  denied  in  the  answer. 

That  report  is  not  before  the  court,  but  it  is  conceded  that  it 
does  not  show  him  the  assessment  was  made.  It  does  not  show 
that  it  was  an  assessment  and  apportionment,  but  it  is  claimed  for 
the  city  that,  although  the  report  does  not  show  that  fact,  it  must  be 
presumed  in  favor  of  the  board  and  their  proceedings  that  the  esti- 
mated assessment  which  they,  in  fact,  did  make,  and  such  as  was  legal 
for  them  to  make,  and  even  if  such  presumption  does  not  follow,  they 
387   may  *show  by  parol  that  the  assessment  was  made  as  the  law 

requires.  The  presumption  is  denied,  and,  it  is  claimed 
that  the  defect  cannot  be  supplied  by  parol  proof.  Even  if  the  re- 
port showed  that  their  proceedings  were  proper,  and  such  as  the  law 
requires,  parol  proof  may  be  heard  to  show  that  the  board  did  not, 
in  fact,  estimate  and  apportion  the  benefits.  Chamberlain  v.  Cleve- 
land, 34  O.  St.  If  the  resolution  requiring  the  board  of  improve 
ments  was  in  proper  form  and  substance,  and  the  report  of  the 
board  was  in  substance  as  in  the  Chamberlain  case-(supra)  I  think 
the  presumption  follows,  that  whatever  the  board  did  in  the  matter, 
was  done  in  pursuance  of  the  resolution,  and  according  to  law,  and 
the  inference  would  be  clear  that  the  assessment  reported  was  an 
estimate  and  apportionment  of  the  benefits. 

The  taxpayer,  by  going  to  the  records  after  publication  of  the 
notice,  would  see  by  the  resolutions  what  the  board  was  required  to 
do  and  their  report  would  show  what  they  had  done.  He  would 
thus  be  put  in  possession  of  all  the  facts  necessary  for  him  to 
know  whether  the  tax  was  legal  and  just  or  not.  If  he  claims  that 
the  board  did  not  in  fact  estimate  and  apportion  the  benefits,    he 
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must  look  for  the  information  outside  of  the  record,  and  the  bur- 
den of  proof  would  then  be  on  him,  and  when  his  proof  was  offered 
it  could  be  rebutted  by  contra  proof  on  the  part  of  the  city. 

But  in  this  case  I  understand  it  is  conceded  that  it  is  parallel 
with  the  Chamberlain  case  except  the  assessment  was  on  the"  prop- 
erty fronting  on  the  street,  and  was  only  for  the  amount  of  dam- 
ages awarded  to  the  property  owners  for  land  taken  and  for  the 
costs  of  appropriation.  If  so,  the  resolution,  instead  of  being  in 
proper  form  and  substance,  is  as  follows:  "That  the  board  of  im- 
provements be  and  they  are  hereby  required  to  prepare  an  estimated 
assessment  as  required  by  law  of  the  costs  and  expenses  incurred  in 
the  extension  of  St.  Clair  street,  and  report  the  same  to  this  council." 

And  the  report  would  show  that  the  board  had  made  an  esti- 
mated assessment  as  required  by  the  resolution  on  the  property 
benefited.  The  thing  the  law  required  to  be  done  was  to  estimate 
the  special  benefits  which  the  improvement  caused,  and  assess  an 
amount  of  cost  and  expense  equal  to  it  upon  all  the  property  spe- 
cially benefited  by  a  proper  apportionment  among  the  several  lots 
or  lands  according  to  the  benefits  secured  by  each.  What  they 
were  required  to  do  was  to  make  an  estimated  assessment  of  the 
whole  cost  on  the  property  benefited,  and  the  claim  is  that  it  is 
now  to  be  presumed  that  the  board  did  in  fact  estimate  and  appor- 
tion the  benefits. 

The  presumptions  in  favor  of  the  action  of  the  board  are  that 
the  board  did  what  they  were  required  to  do  and  that  they  did  it 
according  to  law.  The  presumption  then  in  this  state  of  the  case 
is  that  the  board  estimated  and  assessed  the  whole  cost  and  expense 
on  the  property  benefited.  This  presumption  does  not  extend  to 
anything  outside  of  what  they  were  required  to  do  by  the  resolu- 
tion and  therefore  does  not  extend  to  the  estimating  of  the  benefits 
and  apportionment  of  the  same.  It  is,  in  the  opinion  of  the  court, 
the  duty  of  the  city  to  show  that  these  essential  elements  of  the 
assessment  were  made  part  of  their  proceedings,  and  this  can  only 
be  shown  by  their  records.  These  essential  elements  not  appearing 
in  their  record,  I  am  of  the  opinion  they  cannot  be  supplied  by 
parol  proof.  There  is  then  nothing  to  be  heard  further  in  the  case, 
and  the  injunction  must  be  made  perpetual,  without  prejudice, 
however,  to  the  right  of  the  city  to  make  a  new  assessment. 

Marvin,  IJart  &  Squire,  for  plaintiff. 

Heisley  &  Weh,  for  defendant, 


FIXTURES— CHATTEL   MORTGAGE. 

[Cuyahoga  Common  Pleas,  November  Term,  1879.] 

WlNSLOW  ET  AL.    V.    HART,   WlLKINS    ET  AL. 

1.  Where  a  tenant  expressly  reserves  a  right  to  remove  fixtures  at  the  end  of 
his  term,  all  rent  being  paid,  implied  right,  to  make  such  removal  is 
limited  to  the  end  of  the  term  and  the  lessor's  right  to  prevent  removal 
until  rent  is  paid  is  superior  to  a  chattel  mortgage. 
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2.  Where  the  affidavit  on  an  indemnity  chattel  mortgage  does  not  state  the 
amount,  and  the  face  of  the  mortgage  does  not  show  the  amounts,  and 
subsequent  affidavit  says  "there  is  still  due  $25,000  as  within  set  forth"  it 
is  not  in  compliance  with  the  statute. 

Jones,  J. 

The  plaintiffs  in  this  case  filed  their  petition  in  equity  in  this 
court  December  27,  1875,  to  enjoin  the  defendants,  Hart  &  Malone 
and  Horace  Wilkins,  from  removing  certain  alleged  fixtures  from 
plaintiffs  building  on  Euclid  avenue,  this  city.  The  plaintiffs  say 
in  their  petition  that  they  let  and  leased  to  Hart  &  Malone,  from 
December,  1873,  until  December,  1879,  the  second,  third  and  fourth 
stories  of  Euclid  Avenue  block  for  the  sum  of  eleven  thousand  five 
hundred  dollars  per  year,  until  1879,  and  thereafter  until  1889  for  a 
price  to  be  fixed  by  a  method  therein  stated;  that  the  lease  con- 
tained the  following  provision,  to- wit :  "That  at  the  expiration  or 
termination  of  this  lease  the  second  party,  their  executors,  admin- 
istrators or  assigns,  on  payment  in  full  of  the  rents  herein  reserved, 
shall  have  the  right  to  remove  from  said  premises  the  heating  and 
hoisting  machinery,  apparatus,  fixtures  and  improvements  which 
they  may  have  put  into  or  attached  to  said  premises."  That  this 
lease  was  duly  acknowledged  and  recorded  as  a  lease,  but  not  as  a 
chattel  mortgage,  and  that  said  defendants,  Hart  &  Malone,  duly 
entered  upon  said  term  in  pursuance  of  said  lease,  and  put  into  said 
building  one  steam  engine,  one  boiler  and  the  machinery  connected 
therewith,  an  elevator,  steam  pipes  and  other  fixtures  for  heating 
said  building,  also  an  office  comprised  of  expensive  cabinet  work, 
counters,  partitions,  doors,  etc.,  and  that  all  these  things  were  firmly 
attached  to  and  made  part  of  the  real  estate  so  leased ;  that  on  the 
6th  day  of  December,  1875,  the  said  Hart  &  Malone,  then  owing 
plaintiffs  over  $2,000,  for  rent  due  on  said  lease,  and  being  largely 
insolvent,  made  an  assignment  under  the  state  law  for  the  benefit 
of  their  creditors ;  that  the  defendants  now  threaten  to  remove  all 
these  fixtures  and  deprive  plaintiffs  of  their  only  security  for  the 
rent  due  as  aforesaid,  and  they  pray  the  court  for  an  injunction  to 
prevent  this  threatened  removal. 

Defendant  Horace  Wilkins  is  the  only  one  who  files  an  answer 
contesting  the  claims  of  the  plaintiffs.  He  sets  up  therein  that  on 
the  15th  day  of  October,  1874,  Hart  &  Malone  executed  and  deliv- 
ered to  him  a  chattel  mortgage  on  the  boiler,  elevator  and  steam 
heating  apparatus,  and  office  fixtures  aforesaid,  to  secure  him  against 
his  liability  on  some  $25,000  worth  of  commercial  paper  as  accom- 
modation indorser  for  Hart  &  Malone ;  that  he  received  the  same 
without  any  knowledge  of  the  plaintiff's  claims  in  the  premises,  and 
on  the  9th  of  November,  1874,  having  first  fixed  the  affidavit  re- 
quired by  law,  duly  filed  it  with  the  recorder  of  the  county. 

That  on  the  6th  of  November,  1875,  he  made  oath  to  the 
amount  due  him  and  refiled  the  same  in  said  office,  and  again  in 
like  manner  did  the  same  in  1876.     He  denies  all  allegations  of  the 

568 


CLEVELAND  LAW  REPORTER.  388 

Winslow  et  al.  v.  Hart,  Wilkins  et  al.  Vol.  II. 

plaintiff  in  regard  to  these  alleged  fixtures   having  become  affixed 
to  and  a  part  of  the  realty. 

The  question  in  controversy  here  is.  therefore,  whether  the 
plaintiffs  are  entitled  to  have  these  alleged  fixtures  by  virtue  of  the 
facts  proven  on  the  trial  in  regard  to  them,  and  by  virtue  of  the 
provision  of  the  aforesaid  lease,  or  whether  the  defendant  Wilkins 
is  better  entitled  to  them  by  virtue  of  *his  said  chattel  mort-'.. 
gage,  and  the  decision  of  this  point  largely  depends  on  this 
question:  What  was  the  real  nature  of  this  property  at  the  time  of 
the  execution  of  the  chattel  mortgage  to  Wilkins  ? 

I  think,  from  the  testimony  in  the  case,  that  all  the  articles 
mentioned  in  defendant's  chattel  mortgage  were  so  attached  to  the 
realty  that  if  they  had  been  so  placed  there  by  the  owner  of  the 
same,  they  would,  in  the  absence  of  any  agreement  to  the  con- 
trary, have  constituted  a  part  thereof,  and  have  passed  to  a  vendee 
of  the  real  estate,  but  that  being  put  there  by  the  lessees  for  the 
special  purposes  of  their  business,  they  would  ordinarily,  in  the 
absence  of  any  restrictions,  have  had  the  right  to  sever  and  remove 
them  at  any  time  during  their  term ;  but  this  does  not  settle  the 
question  as  to  what  is  the  character  of  such  property  while  it  re- 
mains attached  to  the  realty  and  before  the  removal  is  made.  It  is 
not  denied  by  the  defendant  WiNrins  that  the  lease  contained  the 
stipulation  as  to  removal  set  forth  in  the  petition ;  but  that  stipula- 
tion is  differently  construed  by  the  parties  to  this  suit,  the  defend- 
ant insisting  that  it  was  merely  intended  to  enlarge  his  right  of 
removal  of  the  alleged  fixtures  beyond  his  term  on  payment  of  the 
rent  that  might  be  due,  while  the  plaintiffs  insist  that  the  provision 
was  substantially  a  contract  on  the  part  of  the  lessees  that  the  fix- 
tures were  to  remain  a  part  of  the  realty,  and  until  the  end  of  the 
term,  and  until  the  rent  was  all  paid  up.  I  do  not  understand  that 
it  is  disputed  by  the  parties  that  an  agreement  in  regard  to  the  status 
of  the  property,  or  for  a  lien  on  it.  may  be  binding  as  between  the 
parties  themselves,  but  the  defendant  Wilkins  insists  that  it  is  not 
"binding  on  him  as  an  innocent  holder  of  the  mortgage  on  the  prop- 
erty in  question,  and  he  cites  the  19th  O.  S.,  145,  in  support  of  this 
principle.  This  case  only  decides  that  where  a  lease  contained  a 
provision  that  the  lessee  shall  not  remove  property  that  was  purely 
personal  in  its  character  until  all  rent  paid,  that  a  chattel  mortgage 
on  same  property  executed  afterward  by  the  lessee  would  take  pre- 
cedence over  the  landlord's  claims  in  the  lease.  This  was  not  a 
case  where  it  appeared  that  the  chattels  were  affixed  to  the  realty. 
It  is  undoubtedly  competent  for  a  lessee  to  contract  verbally  or  in 
writing  that  any  and  all  fixtures  he  may  annex  to  the  property 
leased  shall  remain  a  part  of  the  realty,  and  not  be  severed  and  re- 
moved by  him;  in  such  a  case  there  can  be  no  reasonable  doubt 
that  the)'  would  be  a  part  of  the  realty  from  the  time  of  annexation. 
So,  also,  if  he  stipulates  in  the  lease  that  any  fixtures  he  may  put 
in  shall  not  be  removed  until  the  expiration  of  his  term,  and  until 
all  rents  are  fully  paid ;  in  such  a  case  I  think  the  fixtures  on  being 
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annexed  become  part  of  the  realty,  without  any  right  of  severance 
or  removal  on  the  part  of  the  lessee,  until  all  rent  is  paid  at  the  end 
of  the  term.  The  further  contingency  on  which  the  right  of  re- 
moval depends  may  never  happen,  and  in  that  case  the  fixtures 
would  never  cease  to  be  part  of  the  realty. 

I  hold  that  the  provision  of  this  lease  virtually  amounts  to  an 
agreement  that  the  fixtures  shall  remain  a  part  of  the  realty  until 
the  end  of  the  term,  and  until  all  rents  are  paid. 

And  indeed  in  the  absence  of  any  stipulation  restricting  the 
right  of  removal,  there  is  a  strong  line  of  authorities  which  hold 
that  all  fixtures  while  attached  to  the  freehold  are  a  part  thereof. 

In  Prescott  v.  Wells,  3d  Nevada,  82,  the  court  says  :  "In  my 
opinion  all  fixtures  while  attached  to  the  freehold  are  for  the  time 
being  a  part  of  the  realty  ;  no  contract  can  change  their  nature ;  a 
contract  that  may  convert  it  into  personalty  at  a  future  day  does 
not  make  it  so  at  the  time  of  contract." 

In  the  15th  Vermont,  129,  Judge  Redfield  says  :  "All  fixtures 
for  the  time  being  are  a  part  of  the  freehold ;  the  right  to  remove 
must  be  exercised  during  the  term." 

In  9ih  Grey,  115,  Judge  Grey  says,  in  speaking  of  fixtures: 
"If  annexed  by  a  tenant  for  the  purposes  of  trade,  he  may,  during 
his  term,  sever  them  from  the  lancf,  and  thus  change  the  character 
back  again  from  .realty  to  personalty." 

In  3  Mason  aud  Wellsby,  185,  Judge  Parke  says,  "that  the  ten- 
ant's fixtures  are  not  chattels,  but  parcels  of  the  freehold,  and  as 
such  not  recoverable  in  trover." 

In  Guthry  v.  Jones,  108  Mass.,  194,  it  is  said  that  "when  fix- 
tures have  not  been  severed  from  the  building  they  remain  part  of 
the  building,  and  trover  will  not  lie,  even  when  defendant  illegally 
refuses  to  pernrt  them  to  be  severed  and  removed." 

See  also  116  Mass.,  172  B.,  573;  17  Maine,  455;  31  Penn.  State, 
159. 

It  has  been  held  by  a  long  line  of  authorities  that  fixtures 
while  annexed  were  not  goods  and  chattels  within  the  meaning  of 
the  English  bankruptcy  acts.     Elwell  on  Fixtures,  333. 

There  are  also  abundant  authorities  to  the  point  that  by  agree- 
ment between  landlord  and  tenant  the  right  to  sever  and  remove 
fixtures  may  be  waived,  modified  or  extended.  14  Cal.,  59  ;  7  Ind., 
30 ;  Elwell  on  Fixtures,  66 ;  38  N.  Y.  Law,  457. 

(See  also  full  authorities  on  this  question  in  American  Law 
Register  for  1879.) 

I  hold  then,  on  the  whole,  that  the  fixtures  put  in  by  Hart  & 
Malone,  became  at  once  under  the  stipulations  of  the  lease  part  of 
the  freehold  without  any  right  on  their  part  to  sever  or  remove 
until  the  end  of  the  lease,  and  that  the  plaintiffs  rights  thereto  are 
superior  to  any  rights  that  could  be  conveyed  by  Hart  &  Malone  by 
the  chattel  mortgage  made  by  them  to  Wilkins,  even  if  the  chattel 
mortgage  were  not  defective  in  any  respect,  and  had  been  duly  ver- 
ified and  filed  according  to  law. 
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The  plaintiffs  are  therefore  entitled  to  relief  demanded.  But 
I  should  arrive  at  the  same  conclusion  by  a  careful  examination  into 
the  validity  of  this  chattel  mortgage  to  Wilkins.  He  has  no  rights 
as  against  the  plaintiffs  unless  his  chattel  mortgage  is  a  good  and 
valid  one  in  law.  The  condition  of  said  mortgage  is  "that  whereas 
the  said  Horace  Wilkins  has  indorsed  for  said  Hart  &  Malone,  and 
become  liable  for  them  on  certain  notes  for  their  accommodation, 
and  is  about  to  indorse  further  for  their  accommodation,  from  time 
to  time,  their  notes  and  commercial  paper,"  and  the  mortgage  pro- 
vides that  if  Hart  &  Malone  shall  pay  and  save  Wilkins  harmless 
from  the  payment  thereof  the  mortgage  to  be  void.  There  :s  no 
statement  anywhere  in  the  body  of  this  instrument  as  to  the  amount 
of  the  paper  the  mortgage  was  given  to  secure,  nor  the  amount 
that  had  been  indorsed  as  distinguished  from  the  amount  that  was 
to  be  indorsed  in  the  iuture. 

Under  the  statute  in  reference  to  chattel  mortgages,  passed 
May  1,  1869,  it  is  necessary  for  the  validity  of  such  instruments,  if 
given  for  the  security  of  money  only,  "that  the  mortgagee,  before 
the  filing  of  such  instrument,  *  *  *  shall  enter  there- 
on a  true  statement  in  dollars  and  cents  of  the  amount  of  his  claim, 
and  that  it  is  just  and  unpaid."  And  in  case  the  said  instrument 
shall  have  been  given  to  indemnify  the  mortgagee  against  a  liability 
as  surety  for  the  mortgage,  or  "he  shall  enter  thereon  a  true  state- 
ment of  such  liability,  and  that  said  instrument  was  taken  in  good 
faith  to  indemnify  against  any  loss  that  may  result  therefrom  which 
*statement  shall  be  verified,"  etc.  3aa 

Let  us  see  if  defendant  Wilkins  complied  with  this  law. 
On  the  7th  of  November,  before  the  original  filing  of  his  mortgage, 
an  affidavit  was  placed  by  him  thereon,  which  did  not  state  in  dol- 
lars and  cents,  nor  did  it  give  a  true  statement  of  his  liability  nor 
the  amount  thereof,  and  was  manifestly  and  confessedly  insufficient 
under  the  statute.  But  it  is  claimed  that  it  was  again  filed  on  No- 
vember 6,  1875,  a  month  before  this  suit  was  begun,  and  a  good 
affidavit  attached  and  the  former  defect  thus  cured.  The  affidavit 
of  Wilkins  thus  attached  was  as  follows :  <4That  there  is  still  due 
him  at  this  date  from  the  within  named  mortgagors  the  sum  of 
$25,000  in  manner  and  form  as  within  set  forth,  and  that  the  claim 
is  just  and  unpaid."  Now,  when  it  is  recollected  that  the  face  of 
the  mortgage  did  not  disclose  the  number  of  notes  signed,  the  date 
or  amount  of  any  one  of  them,  or  the  time  of  the  maturity  of  any 
one,  or  the  aggregate  amount  of  the  liability  the  mortgage  was  given 
to  indemnify  the  surety  for,  it  is  clearly  apparent  that  the  affidavit 
was  defective,  and  that  the  mortgagee  did  not  enter  thereon,  as  re~ 
quired  by  law,  a  true  statement  of  his  liability  as  surety  for  the 
mortgagors ;  nor,  indeed,  was  there  any  statement  of  his  liability 
for  such  mortgagors ;  for  instead  of  giving  a  true  statement  of  his 
liability  to  others  for  the  mortgagors,  he  says  there  is  due  to  him 
from  the  mortgagors  $25,000,  as  set  forth  in  the  mortgage.  Now, 
no  such  thing  is  set  forth  in  the  mortgage,  and  for  all  that  appears 
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therein,  there  may  be  no  existing  liability  on  his  part  on  any  of  the 
papers  signed,  and  there  is  certainly  no  averment  that  he  has  paid 
them  or  any  of  them,  without  which  there  would  be  nothing  due  to 
him  from  the  mortgagors.  Neither  of  these  affidavits,  then,  being 
in  accordance  with  the  law,  the  chattel  mortgage  upon  which  Wil- 
kins*  rights  depend  is  not  valid  as  against  any  of  the  creditors  of 
Hart  &  Malone,  so  that  even  if  the  plaintiff's  rights  are  only  equi- 
table, they  constitute  an  earlier  equity  than  Wilkins  has  under  his 
mortgage,  and  therefore  the  superior  claim.  A  decree  may  be  en- 
tered lor  plaintiff  as  claimed. 


394  *STREET  ASSESSMENTS. 

[Cuyahoga  Common  Pleas,  May  Term,  1879.] 
fWAMELINK  ET  AL.  V.  THE  ClTY  OF  CLEVELAND. 

The  improvement  of  a  street  must  be  considered  as  petitioned  for  by  three- 
fourths  of  the  abutting  owners,  so  as  to  allow  an  assessment  of  more 
than  one  quarter  of  the  value  of  the  property,  although  the  petition 
therefor  ask6  for  an  improvement  by  a  pavement  different  from  that 
adopted,  as  the  council  is  not  restricted  to  the  kind  of  material  asked  for 
in  the  improvement. 

Barber,  J. 

This  case  is  an  application  by  Wamelink  and  numerous  others 
to  restrain  the  city  from  the  collection  of  an  assessment  to  pay  the 
costs  and  expenses  of  paving  Woodland  avenue  between  East 
Madison  avenue  and  Woodland  Hills  avenue — for  the  reason  that 
the  total  amount  of  the  assessment  on  each  of  the  lots  exceeds 
twenty-five  one-hundredths  of  the  value  of  the  same  after  the  im- 
provement is  made,  and  for  the  further  reason  that  while  the  as- 
sessment is  ordered  to  be  made  in  five  annual  installments,  to  wit: 
First,  for  1877,  $1.83  per  foot;  for  1878,  $1.43;  1879, 
$1.35;  1880.  $1.27  per  foot  front,  that  the  amount  so  levied  for  each 
year  exceeds  ten  per  cent,  of  the  value  of  the  several  lots  after  the 
improvement  is  made,  in  violation  of  section  543  of  the  municipal 
code. 

The  defense  sought  to  be  made  by  the  city  is  that  notwith- 
standing the  assessment  and  the  said  levies  exceed  the  statutory 
limitations  prescribed  by  section  543,  yet  three-fourths  in  interest 
represented  by  the  feet  front,  of  the  owners  of  the  property  abutT 
ting  upon  said  street,  petitioned  for  the  improvement  in  accordance 
with  the  third  provision  to  section  543  of  the  municipal  code. 

The  reply  denies  that  three-fourths  of  the  owners,  in  accord- 
ance with  the  proviso,  petitioned  for  the  improvement. 

It  is  conceded  on  both  sides  that  if  three-fourths  of  the  owners 

t Affirmed  by  supreme  court,  40  O.  S.,  381. 
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petitioned  for  the  improvement,  no  objection  exists  as  to  the  assess- 
ment, and  the  petition  should  be  dismissed.  If  on  the  other  hand 
it  should  appear  that  three-fourths  of  the  owners  did  not  petition, 
the  assessment  above  twenty -five  per  cent,  of  the  value  of  the  lots 
after  the  improvement  was  made,  and  the  excess  of  each  yearly 
levy  above  ten  percent,  of  the  same  value,  is  excessive,  and  should 
be  enjoined;  and  in  that  case  the  court  is  to  proceed  and  hear  tes- 
timony as  to  the  value  of  the  property  after  the  improvement  was 
made. 

Two  petitions  are  put  in  evidence  as  follows.  One  reads  as 
follows:  "To  the  Honorable  City  Council  and  Board  of  Improve- 
ments. Gentlemen — We  the  undersigned,  property  owners  on 
Woodland  avenue  between  Madison  avenue  and  Woodland  Hills 
avenue,  petition  your  honorable  body  to  cause  said  avenue  to  be 
paved  with  not  less  than  thirty-two  feet  wood  center,  treated  with  the 
Thilmany  process,  and  the  balance  stone,  because  it  is  very  proba- 
ble that  a  street  railroad  track  will  be  laid  on  said  avenue 
and  in  that  case  a  less  width  of  wood  center  would  destroy  the 
driving  on  wood  as  illustrated  on  Superior  street  above  Erie  street. 

This  petition  is  signed  by  parties  in  interest  represented  by  the 
foot  front  to  the  amount  of  2,376  feet. 

The  other  petition  reads  as  follows:  "To  the  Honorable  Board 
of  Improvements,  Cleveland,  Ohio.  Gentlemen — We  the  under- 
signed, property  owners  on  Woodland  avenue  between  Madison 
avenue  and  Woodland  Hills  avenue,  respectfully  ask  your  honor- 
able body  to  have  the  roadway  of  said  avenue  paved  with  eight 
feet  of  stone  on  each  side  and  twenty-four  feet  of  wood  between  the 
stone.' ' 

This  petition  is  also  signed  by  parties  in  interest  represented 
by  the  foot  front  to  the  amount  of  4,893  feet. 

The  total  amount  of  feet  represented  by  both  petitions  is  7,269. 
Total  feet  on  the  street,  8,603. 

It  is  conceded  that  if  both  these  petitions  are  to  be  counted  it 
is  petitioned  for  by  more  than  the  requisite  number  of  parties  in 
interest — and  if  both  can  not  be  counted  the  improvement  was  not 
petitioned  for  by  the  two-thirds  of  the  parties  in  interest  as  required 
in  law  to  entitle  the  council  to  make  the  assessment,  without  refer- 
ence to  the  limitations  of.  section  543. 

The  pavement  was  made  by  the  council  eight  feet  of  stone  en 
each  side  with  twenty- four  feet  center  of  wood,  treated  by  the 
Thilmany  process;  so  it  will  be  seen  that  the  work  done  does  not 
comply  literally  with  either  of  the  petitions. 

II  three-fourths  in  interest  represented  by  the  feet  front  of  the 
owners  abutting  on  the  street  petitioned  for  the  improvement  the 
assessment  cannot  be  enjoined. 

*I  am  of  the  opinion  that  both  these  petitions  are  petitions     39- 
for  the  improvement  within  the  meaning  of  the  proviso  re- 
ferred to.     The  statute  authorizes  the  council  to  act  upon  a  peti- 
tion for  the  improvement — not  for  the  particular  manner  in  which 
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the  work  is  to  be  done,  or  the  material  of  which  it  is  composed. 
Both  these  petitions  ask  to  have  the  street  paved.  That  is  all  the 
power  they  have  to  control  the  action  of  the  council.  If  three- 
fourths  do  not  petition  the  council  could  only  tax  twenty-five  per 
cent.  If  more  than  three- fourths  petitioned  they  could  tax  the 
whole  cost.  The  council  had  the  right  to  make  the  improvement 
whether  any  of  them  petitioned  or  not.  If  less  than  three-fourths 
petitioned  in  a  case  as  this  is  where  the  value  of  the  lots  did  not 
amount  to  four  times  the  cost  of  the  improvement,  the  council 
would  not  be  likely  to  make  the  improvement.  Therefore  every 
person  who  signed  the  petition  must  be  presumed  to  know  that  lis 
signature  can  be  used  to  make  up  the  three- fourths  required  to  se- 
cure the  pavement,  and  to  that  extent  his  signature  gives  power  to 
the  council  to  act.  Whatever  he  says  beyond  that  merely  expresses 
his  private  wish  as  to  the  kind  of  pavement  he  prefers. 

I  cannot  give  the  construction  to  these  petitions  that  in  stating 
how  the  pavement  is  to  be  constructed  the  petitioners  intended  to 
say  to  the  conucil,  i4If  you  will  not  make  the  pavement  precisely 
as  I  want  it,  I  do  not  want  you  to  do  it  at  all."  This  would  be 
doing  violence  to  the  plain  meaning  of  the  language  they  use.  On 
one  petition  they  say,  "We  petition  for  the  pavement  and  you  may 
tax  our  lots  to  pay  the  whole  expense,  and  our  wish  is  that  it  be 
twenty-four  feet  wood  center  and  eight  feet  on  each  side;'*  in  the 
other  they  say,  "We  petition  for  the  improvement  and  you  may 
tax  our  lots  to  pay  the  whole  expense,  but  we  wish  thirty- two  feet 
wood  center  treated  with  Thilmany  process  and  only  four  feet  on 
each  side.'1 

Both  classes  of  petitioners  authorize  the  construction  of  the 
pavement  and  the  assessment  of  the  whole  cost  upon  the  abutting 
property. 

This  construction  is  decisive  of  the  case. 

The  petition  must  therefore  be  dismissed. 

John  W.  Heisley,  for  plaintiff;  Heisley,  Weh  &  Wallace,  for 
defendant . 


BILLS  AND  NOTES— EVIDENCE. 

[Cuyahoga  Common  Pleas,  November  Term,  1879.] 
Wortjhington,  Smith  &  Co.  V.  M.  A.  Smyth  &  H.  F.  Mc- 

GlNNISS. 

1.  The  real  contract   by  which  an  indorsement  in  blank   was  made,  may  be 

shown  by  parol  evidence. 

2.  Where  an  iudorser  whose  indorsement   was  made  in  another  state  19  is- 

issued,  the  laws  of  that  state  cannot  be  judicially  noticed,  where  the 
question  was  raised  by  demurrer,  and  as  a  result  the  laws  of  this  state 
will  be  applied. 
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Barber,  J. 

This  is  an  action  for  money  only  on  a  promissory  note,  which 
is  alleged  to  be  the  joint  note  of  the  two  defendants.  The  note  is 
in  the  ordinary  fornn  payable  to  the  order  of  defendant  H.  F. 
McGinniss  and  signed  by  M.  A.  Smyth  as  maker.  It  reads,  lfI 
promise  to  pay  to  the  order  of  H.  F.  McGinniss,  etc.,*'  and  is  in- 
dorsed in  blank  by  him.  It  is  dated  in  New  York.  There  is  no 
averment  of  notice  of  non-payment  to  McGinniss  to  bind  him  as 
an  indorser,  but  in  lieu  thereof  is  the  following  averment:  "Said 
note  was  made  by  the  defendants  and  delivered  to  the  plaintiff  for 
goods  and  merchandise  on  the  day  or  just  previous  to  its  date,  sold 
and  delivered  by  plaintiffs  to  said  Smyth,  and  in  pursuance  and 
performance  of  an  agreement  then  and  there  made  between  plain- 
tiffs and  defendants  that  said  McGinniss  should  as  a  condition  of 
said  sale  and  delivery  of  said  goods,  become  a  party  to  said  note  as 
surety  of  said  Smyth,  and  by  reason  thereof  the  plaintiffs  charge 
said  McGinniss  as  promissor."  To  this  petition  a  demurrer  is  filed 
by  McGuiniss  on  the  ground  that  it  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  against  McGinniss.  Two  reasons 
are  relied  upon.  First,  that  parol  proof  cannot  be  heard  to  show 
that  McGinniss  occupied  any  relation  to  the  note  other  than  that  of 
an  indorser.  Second,  that  the  note  was  made  in  New  York,  and 
that  in  that  state  when  even  a  stranger  indorses  a  note  before  de- 
.  livery  he  is  conclusively  presumed  to  be  an  indorser,  and  no  parol 
proof  can  be  heard  to  change  that  relation,  and  cases  are  cited  to 
sustain  that  doctrine — it  being  also  claimed  that  the  indorser 's 
liability  is  to  be  determined  by  the  law  of  the  place  where  the  in- 
dorsement is  made  and  not  of  the  form.  As  to  the  first  proposi- 
tion, that  parol  procf  can  net  be  heard  to  show  that  McGinniss, 
although  his  indorsement  was  in  blank,  occupied  any  other  relation 
than  that  of  an  indorser,  and  would  therefore  be  entitled  to  notice, 
it  is  not  now  an  open  question.  In  the  case  of  Samuel  Dye  v. 
William  Scott,  decided  by  the  supreme  court,  November  18,  1879, 
volume  4,  No.  42,  page  914,  Cincinnati  Law  Bulletin,  the  court 
hold  that  "oral  testimony  is  admissible  to  prove  that  the  indorser, 
as  between  himself  and  the  indorsee,  at  the  time  of  indorsing  the 
note  in  blank,  waived  demand  and  notice."  This  taken  in  connec- 
tion with  the  former  decisions  on  this  subject  opens  the  door  in  all 
cases  between  the  indorser  and  his  immediate  indorsee  on  a  blank 
indorsement  to  show  by  parol  the  real  contract  between  the  parties 
as  to  the  relation  he  should  assume  by  his  blank  indorsement  and 
the  presumption  that  the  contract  of  the  law  merchant  was  intended 
is  not  conclusive.  This  removes  the  first  objection  of  the  demur- 
rant. As  to  the  second  question  that  the  note  wras  made  in  New 
York,  and  that  by  the  laws  of  that  state  no  parol  proof  can  be 
heard,  it  is  not  made  by  this  demurrer.  To  enable  the  defendant 
to  avail  himself  of  that  fact  as  a  defense  it  must  appear  not  only 
that  the  note  was  made  in  New  York  but  that  the  law  of  New  York 
is  different  from  the  law  of  Ohio.     This  is  a  fact  to  be  averred  and 
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proven  if  denied.  It  does  not  appear  in  the  petition,  and  the 
court  cannot  take  judicial  notice  of  the  laws  of  New  York.  The 
petition  contains  facts  which  if  true  will  entitle  the  plaintiff  to  re- 
cover against  the  demurring  defendant  under  the  laws  of  Ohio.  If 
the  laws  of  New  York  afford  any  defense  to  him,  the  note  having 
been  made  in  that  state,  it  is  matter  of  defense  which  he  must  aver 
and   prove. 

The  demurrer  must  be  overruled. 

J.  H.  Webster  and  J.  J.  Carran,  for  plaintiff;  Mix,  Noble  & 
White,  coutra. 


401  *ASSIGNMENT. 

[Cuyahoga  District  Court,  March  Term,  1879.] 
Watson,  Hale  and  Tibbals,  JJ. 

E.  B.  Hale  &  Co.  v.  H.  J.  Caldwell,  Assignee. 

Flacinga  draft  on  deposit  with  a  bank  will  not  be  considered  an  equitable  as- 
signment of  goods  the  consignment  of  which  is  drawn  against  when  the 
depositor  made  a  mere  statement  to  the  payees  that  it  was  drawn  against 
a  shipment  and  would  be  paid. 

TlBBALS,  J. 

This  case  comes  into  this  court  by  appeal.  The  plaintiffs  say 
that  on  the  5th  of  June,  1876,  they  doing  a  banking  business, 
Ellingwood  &  Co.,  brought  to  them  for  deposit  or  collection  a  cer- 
tain draft  or  order  upon  a  firm  known  as  Keath  &  Swazeott,  in  St. 
Louis.  They  aver  that  they  received  that  draft,  which  was  for 
two  hundred  and  fifty  dollars,  and  placed  it  to  their  credit  under 
such  circumstances  with  reference  to  the  facts  as  to  amount  to  an 
equitable  assignment  of  a  certain  shipment  of  lemons  against 
which  it  was  drawn.  The  paper  itself  reads,  "Cleveland,  June 
5th,  1876.  At  sight  pay  to  the  order  of  E.  B.  Hale  &  Co.  $250, 
value  received,  and  charge  the  same  to  the  account  of  S.  M.  Elling- 
wood"— addressed  to  Keath  &  Swazeott. 

The  averments  are  that  when  the  draft  was  presented  to  them 
they  were  informed  that  it  was  drawn  against  a  shipment  of  lemons 
and  would  be  paid,  and  that  they  equitably  assigned  the  lemons  to 
them  against  which  it  was  drawn.  That  is  the  case — not  based 
upon  the  draft,  but  upon  the  facts  which  resulted  in  the  equitable 
assignment  of  that  property.  Issue  was  taken  upon  these  aver- 
ments and  the  case  was  heard.     The  facts  are  simply  these: 

The  firm  of  Ellingwood  &  Co.  brought  to  this  firm  of  bankers 
this  draft,  among  other  matters,  for  deposit,  perhaps  some  money 
and  some  checks,  and  when  the  cashier  of  the  bank  noticed  this 
draft  he  called  the  attention  of  one  of  the  proprietors  to  it  and 
stepped  back  to  the  clerk  and  said  to  him,  "What  of  this?  What 
is  there  about  this?"     The  language  he  was  almost  incapable  of 

576 


CLEVELAND  LAW  REPORTER.  402,  403 

'      Hubbard  v.  Harris  et  al.  Vol.  II. 

explaining,  but  it  was  clearly  comprehended.  After  all  the  effect 
was  "Vyhat  is  there  about  this?  It  is  a  little  out  of  our  line. 
What  are  we  to  understand  by  -it?"  He  said  to  him,  44It  is  drawn 
against  a  shipment  of  lemons  and  will  be  paid.*'  That  is  in  sub- 
stance what  occurred.  Thereupon  they  entered  it  to  the  credit  of 
Ellingwood  &  Co.  and  forwarded  it  to  St.  Louis  and  it  was  not 
accepted — not  heard  from.  But  on  the  12th  of  June,  Ellingwood 
&  Co.  made  an  assignment  to  Mr.  Caldwell.  In  the  light  of  these 
facts  we  are  called  upon  to  treat  that  as  an  assignment  of  that 
property.  It  is  true  these  plaintiffs  were  imposed  upon.  They 
passed  over  two  hundred  and  fifty  dollars  to  the  firm  within  a  few 
days  prior  to  the  assignment  of  the  firm,  and  they  are  compelled  to 
come  in  as  ordinary  creditors.  If  we  could  under  any  circum- 
stances hold  that  what  occurred  operated  as  a  transfer  of  that  prop- 
erty, we  should  be  disposed  to  do  it.  But  we  are  compelled  to 
reach  the  conclusion  that  the  proof  will  not  warrant  it.  The  plain- 
tills  relied  *simply  upon  the  draft.  They  took  it  as  such.  -fl2 
They  inquired  simply  to  get  information  and  they  got  it. 
They  had  confidence  in  the  firm,  believed  the  statement  that  it 
would  be  all  right,  and  relied  upon  it.  They  aid  not  follow  it  up 
at  all  by  forwarding  any  shipping  bill,  or  by  making  any  special 
communications  with  these  parties.  The  value  of  the  lemons  did 
not  exceed  one  hundred  and  forty  dollars  or  one  hundred  and  fifty 
dollars,  which  was  less  than  the  amount  of  the  draft.  There  is 
nothing  in  the  case  that  indicates  that  they  regarded  what  took  place 
.as  a  transfer  of  the  property  to  them.  On  the  other  hand  the  re- 
verse. They  simply  took  it,  relying  upon  the  honesty  of  that  firm, 
and  they  were  deceived. 

The  petition  will  have  to  be  dismissed. 

Ingersoll  &  Williamson,  for  plaintiffs;  Caldwell  &  Sherwood,  for 
defendants. 


*HUSBAND  AND  WIFE.  403 

[Lucas  Common  Pleas,  October  Term,  1879.] 

Franklin  Hubbard  v.  Hannah  M.  Harris  et  al. 

Where  a  married  woman  and  her  husband,  in  payment  of  goods  sold  to  her, 
convey  her  land  subject  to  a  mortgage,  and  covenants  iu  the  deed  to  pay 
the  mortgage  judgment  against  her  on  the  covenant  may  be  had,  although 
she  and  her  husband  also  convey  other  lauds  of  hers  to  pecure  the  pay- 
ment of  such  incumbrance. 

The  pleadings  show  that  the  plaintiff  sold  the  defendant,  Han- 
nah M.  Harris,  being  a  married  woman  and  having  a  separate 
estate,  a  certain  stock  of  goods  valued  at  one  thousand  dollars,  and 
received  therefor  from  the  defendant  and  her  husband,  a  duly  ex- 
ecuted warranty  deed  of  certain  lands  in  Lucas  county,  the  prop- 
erty of  Hannah  M.  Harris,  warranting  the  same  as  free  and  unin- 
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cumbered  save  and  except  as  to  a  certain  mortgage  of  six  hundred 
dollars,  which  by  an  especial  covenant  in  the  deed  the  defendant 
agreed  to  pay.  At  the  same  time  said  defendant  and  her  husband 
conveyed  to  the  plaintiff  by  warranty  deed  certain  lands  situated  in 
the  state  of  Michigan.  Also  the  property  of  Hannah  M.  Harris, 
the  said  parties  executing  a  written  agreement  that  when  the  de- 
fendant had  paid  off  the  mortgage  of  the  Lucas  county  land,  if 
paid  within  a  certain  time,  the  plaintiff  was  to  deed  back  the  prop- 
el in  Michigan,  otherwise  the  deed  to  remain  in  full  force. 

The  defendant  failed  to  pay  off  said  incumbrance;  the  plaintiff 
to   save  the  property  from  sale    paid  same,  and  now    brings  this 
action  to  recover  on  the  covenant  in  the  first  deed. 
Trial  to  Court. 

Rouse,  J. 

The  deed  of  the  Michigan  property  is  a  mortgage.  Now  the 
facts  show  that  there  was  a  stock  of  goods  sold  to  Mrs.  Harris 
valued  six  hundred  dollars,  and  she  received  them.  Now  when 
parties  buy  goods  and  receive  them,  they  must  pay  for  them.  She 
is  a  married  woman,  but  she  buys  them  and  takes  possession,  and 
turns  over  a  tract  of  land  in  payment,  but  incumbered  for  six  hun- 
dred dollars,  and  she  agrees  to  remove  incumbrance. 

It  is  true  she  has  turned  over  land  in  Michigan  as  indemnity 
to  pay  off  incumbrance;  she  fails  to  pay  it  off.  She  has  the  goods 
and  benefits  and  must  pay  for  them.  It  makes  no  difference 
whether  from  the  Michigan  land  or  other  estate. 

"tlThe  superior  court,  whose  decisions  have  been  read  (Hamilton 
v.  Laeman  et  al.,  4  Cincinnati  Law  Bulletin,  911,)  is  a  respectable 
court,  but  does  not  bind  us.  It  is  an  honest  debt  and  she  should 
honestly  pay  for  it. 

Judgment  for  plaintiff. 

Houghton  &  Tollerton,   for  plaintiff;  Read  &  Kinney,  contra. 


410  *  OCCUPYING  CLAIMANT. 

[Cuyahoga  Common  Pleas,  November  Term,  1879.] 

Henry  N.  Raymond  et  al.  v.  Mattie  D.  Ross. 

The  only  right  a  person  in  possession  without  title  has  to  recover  the  value  of 
his  improvements  is  such  as  the  occupying  claimant  law  gives  him,  and 
which  only  gives  him  a  right,  in  case  he  is  ejected,  and  he  cannot  after 
ejectment  maintain  an  independant  action  to  recover  them. 

Hearing  on  demurrer  to  the  petition. 

Barber,  J. 

The  plaintiff  seeks  to  recover  the  value  of  improvements  made 
upon  premises  described  in  the  petition  by  his  grant  n  while  occu- 

tCompare  Raymond  v.  Ross,  40  O.  S.,  343. 
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pying  them  under  defective  title  and  from  which  he  was  subse- 
quently ejected,  and  also  the  amount  paid  by  his  grantor  for  the 
purchase  of  the  premises  at  tax  sale  and  for  taxes  since  paid  by 
him,  tcgether  with  interest  and  penalty. 

The  petition  shows  that  plaintiffs'  rights  have  accrued  under  a 
mortgage  made  by  one  George  A.  Landreth  on  the  premises  in 
question  which  after  default  was  foreclosed  and  the  plaintiffs  were 
the  purchasers  and  are  the  owners  of  Landreth's  interest  in  the 
lands  named  in  the  petition.  After  they  thus  became  the  owners  of 
Landreth's  rights  and  before  going  into  actual  possession,  in  187*"), 
an  action  in  ejectment  was  commenced  in  the  superior  court  of 
Cleveland  by  one  J.  H.  Newton  against  said  Landreth  and  the  plain- 
tiffs in  this  action,  to  recover  possession  of  said  lands  claiming  the 
same  under  a  superior  and  better  title  than  that  of  Landreth.  That 
action  resulted  in  a  judgment  for  possession  in  favor  of  Newton, 
and  under  it  he  went  into  possession.  The  defendant,  Mattie  D. 
Ross,  has  derived  her  title  from  said  Newton.  No  claim  was  made 
in  that  proceeding  of  any  rights  under  the  occupying  claimant 
law. 

The  rights  which  plaintiffs  are  seeking  to  enforce  they  aver 
accrued  to  them  from  Landreth  by  reason  of  the  foreclosure  pro- 
ceedings above  stated,  and  to  Landreth  under  a  purchase  at  tax  sale 
in  January,  1839,  to  one  Parley  Sheldon,  and  by  an  auditor's  deed 
to  him  two  years  thereafter,  by  whom  and  those  claiming  under 
him  possession  was  taken  and  held  up  to  the  ejectment  in  1873,  and 
during  that  occupancy  large  sums  of  money  were  paid  for  taxes, 
and  lasting  and  valuable  improvements  were  made  by  the  owner  of 
the  tax  title  on  the  premises. 

The  prayer  of  the  petition  is  as  follows:14  The  plaintiffs  there- 
fore pray,  that  the  value  of  their  interest  in  said  premises  may  be 
ascertained  and  the  amount  paid  for  said  premises  at  the  tax  sale 
thereof  and  the  taxes  and  assessments  since  paid  on  said  property 
and  the  penalty  and  interest  thereon,  and  the  value  of  the  said  im- 
provements as  herein  set  forth  may  be  ascertained  by  the  court  and 
that  the  defendant  may  be  required  within  such  time  as  may  be 
fixed  by  the  court  to  pay  plaintiffs  the  value  of  said  interest  in  said 
premises,  and  on  failure  so  to  do,  that  said  premises  may  be  sola 
ana  the  proceeds  thereof  applied  to  the  payment  of  plaintiffs'  in- 
terest as  appears  in  the  said  judgment  of  foreclosure  aforesaid,  and 
for  such  other  and  further  relief  in  the  premises  as  equity  and  good 
conscience  may  require." 

To  this  petition  a  general  demurrer  is  interposed.  The  ques- 
tion to  be  decided  is  whether,  admitting  all  the  facts  set  up  in  the 
petition  to  be  true,  the  plaintiffs  are  entitled  to  the  relief  prayed  for. 

The  plaintiffs'  claims  are  based  upon  the  1st  and  2d  sections  of 
the  occupancy  claimant  law,  S.  &  C,  881,  2  and  3,  and  the  con- 
struction to  be  given  to  those  sections  must  determine  the  rights  of 
the  parties. 

That  without  the  aid  of  that  statute  no  right  of  action  exists 
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was  decided  by  the  supreme  court  in  the  case  of  the  administrators 
of  Winthrop  v.  Huntington  and  wife,  3  O.,  327.  The  syllabus  of 
that  case  is  as  follows:  "Persons  entering  land  under  color  of  title, 
paying  taxes  and  making  improvements  as  owner,  being  ejected  at 
law,  cannot  sustain  a  bill  in  equity  for  compensation  and  reim- 
bursement against  the  rightful  owner." 

Again  in  the  case  of  Lieby  v.  The  Heirs  of  Ludlow  and  C. 
Park,  4  O.,  469,  on  page  494,  the  court  say:  "The  right  of  a  de- 
fendant in  ejectment  to  recover  payment  for  improvements  he  has 
made  on  the  premises  recovered  of  him  is  given  by  the  occupying 
claimant  laws;  the  rules  and  mode  by  which  the  amount  shall  be 
ascertained  are  prescribed  by  these  laws  and  the  proceedings  are  all 
required  to  be  in  the  court  of  law  in  which  the  ejectment  is  tried. 
The  law  does  not  give  this  court  jurisdiction  in  such  cases.  [The 
application  in  that  case  was  to  enjoin  the  proceedings  in  ejectment.] 
The  remedy  at  law  is  as  plain  and  as  adequate  as  the  legislature 
choose  to  make  it." 

These  decisions  are  only  an  authoritative  statement  of  the 
principle  which  has  always  prevailed  at  common  law  that  a  person 
who  makes  improvements  on  the  property  of  another  either  as  a 
volunteer  or  under  an  adverse  claim  of  title  does  so  at  his  peril  and 
cannot  call  upon  the  owner  to  reimburse  him— and  they  clearly 
settle  the  question  that  any  rights  wThich  Landreth  had  to  reimburse- 
ment are  to  be  found  in  the  provisions  of  the  occupying  claimant 
law,  as  the  statute  now  in  force  is  not  materially  different  in  these 
respects  from  the  occupying  claimant  law  under  which  those  deci- 
sions were  rendered.     S.  &  C,  881,  and  Chase,  vol    1,  page  671.. 

The  first  section  of  the  occupying  claimant  law,  so  far  as  is 
necessary  for  the  question  before  us,  reads  as  follows:  S.  &  C, 
881,  section  1.  "Be  it  enacted,  etc.  That  in  all  cases  where  any 
occupying  claimant  being  in  quiet  possession  of  any  lands  or  tene- 
ments *  *  *  or  being  in  possession  of  and  holding  any  land 
under  any  sale  for  taxes  authorized  by  the  laws  of  this  state  *  * 
*  shall  not  be  evicted  or  turned  out  of  possession  by  any  person 
or  persons  who  shall  set  up  and  prove  an  adverse  and  better  title  to 
said  lands  until  said  occupying  claimant,  his,  her,  or  their  heirs, 
shall  be  fully  paid  the  value  of  all  lasting  and  valuable  improvements 
made  on  said  land  by  such  occupying  claimant  or  by  the  person  under 
whom  he,  she  or  they  may  hold  the  same  previous  to  receiving  actual 
notice  by  the  commencement  of  suit  on  such  adverse  claim,  *  *  * 
unless  such  occupying  claimant  shall  refuse  to  pay  *  *  *  the 
value  of  the  land  without  the  improvements  made  thereon  as  afore- 
said upon  the  demand  of  the  successful  claimant.     *     *     * 

"Sec.  2.  That  the  title  by  which  such  successful  claimant 
succeeds  against  the  occupying  claimant  in  all  cases  of  lands  sold  for 
taxes  *  *  *  shall  be  considered  an  adverse  and  better  title, 
under  the  provisions  of  the  first  section,  whether  it  be  the  title 
* .  -  *under  which  the  taxes  were  due  and  for  which  said  land  was 
sold  or  any  other  title  or  claim  whatever;  and  the  occupying 
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claimant  holding  possession  of  lands  sold  for  taxes  as  aforesaid 
*  *  *  shall  be  considered  as  having  sufficient  title  to  said  land  to 
demand  the  value  of  improvements  under  the  provisions  of  the  first 
section  of  this  act." 

The  fourth  section  provides  that  the  court  rendering  judgment 
against  the  occupying  claimant  shall  at  the  request  of  either  party 
empanel  a  jury  to  assess  the  value  of  the  improvements,  or  if  the 
successful  claimant  elect  to  take  the  value  of  the  land,  to  assess  the 
value  of  the  land  without  the  improvements,  etc. 

No  right  of  action  is  given  by  statute  to  the  occupying  claim- 
ant against  the  successful  claimant.  Indeed,  I  do  not  well  see  how 
a  right  of  action  could  be  given  without  violating  the  provisions  of 
the  constitution,  section  19,  art.  1.  The  statute  merely  makes  a 
condition  that  the  successful  claimant  in  an  action  at  law  shall  do 
equity  towards  the  occupying  claimant  before  it  will  entitle  him  to 
use  the  process  of  the  courts  to  put  him  in  possession  of  the  prop- 
erty to  which  the  improvements  are  attached  which  have  been  in- 
nocently placed  there  and  the  value  of  which  he  will  obtain— a 
principle  which  courts  of  equity  have  always  enforced  when  a  party 
comes  into  such  a  court  for  relief. 

Landreth  and  these  plain  tiffs  have,  as  appears  by  the  petition, 
had  their  day  in  court.  They  have  failed  to  set  up  their  claim  to 
improvements  and  have  suffered  themselves  to  be  ejected;  they  are 
therefore  remediless.  But  it  is  claimed  these  plaintiffs  stand  on 
different  ground  from  Landreth.  That  their  cross-petition  was  dis- 
missed in  the  superior  court  ejectment  case,  and  that  Landreth  had 
no  interest  to  set  up  his  occupying  claimant  rights;  indeed,  that  he 
had  none,  as  they  had  been  conveyed  to  these  plaintiffs.  Nothing 
of  this  is  set  up  in  the  petition,  but  if  that  be  so  it  docs  not  affect 
this  action.  If  error  was  committed  in  that  case  they  must  pursue 
their  remedy  in  that  case.  Dismissal  without  prejudice  would  not 
give  them  a  right  of  action  they  did  not  already  have.  In  their 
action  in  foreclosure  and  by  purchasing  the  property  at  the  fore- 
closure sale  they  simply  obtained  the  rights  of  Landreth.  They 
were  made  a  party  with  Landreth,  had  full  notice  of  the  action  and 
are  bound  by  the  judgment. 

It  is  claimed  that  whatever  may  be  the  effect  of  that  judgment 
upon  the  occupying  claimant,  these  plaintiffs  having  procured 
whatever  title  he  had,  the  title  given  to  him  or  defined  in  the  last 
clause  of  section  2  of  the  occupying  claimant  law,  their  rights 
are  not  concluded  by  that  judgment.  What  might  have  been  the 
effect  if  they  had  not  been  made  parties  to  the  ejectment  suit  we 
are  not  now  called  upon  to  decide.  The  rights  of  the  plaintiffs 
were  derived  from  Landreth  and  w  hatever  relief  they  were  entitled 
to  were  involved  in  that  action,  and  if  they  failed  to  set  them  up 
or  to  press  them  to  a  final  judgment  in  their  favor  in  that  court, 
they  cannot  now  be  permitted  to  maintain  them  in  another  action. 

It  is  possible  that  the  right  to  reimbursement  for  the  payments 
on  account  of   taxes  may  stand  upon  a   different  footing  —and  if 
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saved  to  them  by  dismissal  of  their  crass- petition  in  the  superior 
court — if  proper  averments  were  made  in  the  petition,  but  nothing 
of  this  kind  appears  in  the  petition,  although  claimed  in  argument. 
It  is  not  therefore  in  the  case.     Demurrer  sustained. 


LICENSE. 

[Cuyahoga  Common  Pleas,  November  Term,  J 879.] 

t  Frederick  Wilson  v.  Edwin  Higgins. 

To  sustain  a  parol  license  to  maintain  a  ditch  across  the  land  of  another,  it  is 
not  sufficient  to  aver  merely  that  the  occupancy  of  the  lessee  was  origin- 
ally under  a  parol  license  for  a  valuable  consideration,  and  has  been  for 
nineteen  years  open,  visible,  adverse  and  notorious.  It  must  appear  that 
it  would  be  inequitable  to  close  the  ditch  up. 

Barber,  J. 

This  action  is  one  for  trespass  on  real  estate.  The  facts  set 
up  in  the  petition  are  that  he  is  the  owner  of  a  lot  of  land  extend- 
ing to  the  center  of  the  road  along  which  it  lies,  and  the  defendant 
occupies  land  on  the  opposite  side  also  extending  to  the  center  of 
the  road.  That  the  defendant,  on  the  11th  day  of  January,  1875, 
entered  upon  plaintiff's  premises  and  dug  and  opened  an  artificial 
drain  across  the  highway  to  and  upon  the  plaintiff's  premises,  caus- 
ing a  flow  of  water  thereon,  rolled  stones  through  his  hedges,  and 
did  other  injuries  to  plaintiff's  land. 

The  second  defense  is  in  substance  that  a  former  owner  of  the 
land  occupied  by  him,  for  a  valuable  consideration,  obtained  from 
a  former  owner  of  the  land  occupied  by  the  plaintiff  a  parol  license 
to  dig  a  ditch  or  drain  from  his  cellar,  across  the  highway  and  to 
terminate  on  the  land  now  owned  and  occupied  by  the  plaintiff. 
That  he  and  his  predecessor  have  occupied  this  land  and  used  and 
kept  open  this  drain  for  the  period  of  nineteen  years,  and  that  pos- 
session has  been  open,  notorious  and  adverse — and  that  he  has 
not  at  any  time  within  the  time  named  in  the  petition  entered  upon 
the  plaintiff's  premises  except  to  open  and  maintain  and  remove  ob- 
structions from  the  opening  of  said  drain,  and  in  doing  so  has  done 
no  injury  to  plaintiff's  premises  beyond  what  he  lawfully  might  do. 

To  this  answer  this  demurrer  is  interposed  on  the  ground  that 
it  contains  no  defense  to  plaintiff's  claim. 

The  question  raised  by  this  demurrer  involves  a  construction 
of  the  rights  acquired  under  a  parol  license  for  the  occupancy  of 
real  estate  and  to  whom  they  extend. 

In  Wilkins  v.  Irvine,  33  O.  St.,  13,  the  supreme  court  com- 
mission decide  that  an  interest  in,  or  permanent  incumbrance  upon 
land  in  this  state  can  only  arise  from  some  of  the  modes  provided 
for  or  recognize^  in  law.  They  hold  that  a  written  license  for  a 
valuable  consideration  is  only  a  license  to  enter  upon  the  land  for  a 
specific  purpose.  It  has  none  of  the  characteristics  provided  by 
statute  creating  an  incumbrance  that  could  possibly  impart  to  the 
instrument  a  quality  to  run  with  the  land. 

t  Another  decision  in  this  case  is  found  2  Clev.,  73  (381  this  Vol.) 
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Such  licenses  amount  to  no  more  than  an  excuse  for  the  act 
which  would  otherwise  be  a  trespass.  A  permanent  right,  say  the 
commission,  to  enter  upon  another's  land  for  a  particular  purpose 
without  his  consent  is  an  important  interest  which  should  pass  only 
in  the  mode  and  by  the  instrumentalities  provided  by  law. 

The  right  then  which  the  defendant  claims  to  enter  upon  the 
plaintiff's  land  is  not  a  right  which  runs  with  the  land.  It  is  a 
mere  license.  Our  supreme  court  has  held  that  an  executed  license 
for  a  valuable  consideration  is  irrevocable  in  cases  between  the  par- 
ties to  the  license. 

Wilson  et  aL  v.  Chalfant,  15  O.,  248. 

Hornbach  v.  The  Cin.  &  h.  R.  R.  20  O.  St.,  81. 

If  the  license  does  not  run  with  the  land  subsequent  purchasers 
can  only  be  bound  by  it  when  in  the  execution  of  the  license  the 
licensee  has  such  possession  as  would  take  it  out  of  the  statute  of 
frauds  and  give  him  an  interest  in  the  real  estate  which  would  run 
with  the  land  and  might  be  enforced  in  equity.  Such  an  executed 
license  for  a  consideration  might  bind  subsequent  purchasers  with 
notice.  But  unless  the  execution  of  the  license  is  also  accom- 
panied by  an  actual  and  continued  change  of  possession,  while  it 
cannot  be  revoked  by  the  licensor,  *does  not  run  with  the  land  - . « 
and  does  not  bind  subsequent  purchasers.  The  right  of  the 
licensee  then  to  use  the  land  of  the  licensor  for  the  purposes 
intended  by  the  license  depends  wholly  upon  his  possession,  and 
such  possession  as  shall  be  notice  to  the  purchaser.  In  that  case 
or  in  case  of  actual  notice  given  by  the  licensee  to  the  purchaser 
ought  the  license  in  all  cases  to  be  upheld?  In  other  words  should 
the  possession  and  right  of  the  licensee  be  made  perpetual  from 
the  sole  fact  of  possession  or  notice  given  to  the  purchaser?  If  so 
it  would  be  in  the  power  of  the  licensee  by  continued  possession  or 
notice  to  purchasers  to  perpetuate  his  license,  making  it  the  equiva- 
lent of  an  interest  in  the  land  or  an  incumbrance.  The  supreme 
court  do  not  appear  to  have  decided  that  question  in  either  of  the 
cases  cited.  In  the  case  of  Wilson  et  al  v.  Chalfant  the  court  says: 
In  the  case  at  bar  the  license  was  executed  and  the  consideration 
paid  and  the  defendant  in  error  had  the  right  to  make  the  abut- 
ment, it  follows  as  an  incident  to  that  right  that  he  acquired  the 
lawful  possession  of  the  ioans  in  quo  for  that  purpose  and  the  right 
of  ingress  and  egress  to  keep  it  in  repair  and  control  it  so  long  as 
it  remains  for  the  purpose  for  which  it  was  constructed.  If  this 
license  be  for  the  purpose  of  an  abutment  for  a  mill  dam  or  a  race 
to  conduct  water  to  a  mill,  or  the  right  of  way  of  a  railroad,  the 
very  nature  of  the  occupation  shows  that  the  license  contemplated 
the  use  of  the  other  land  for  that  purpose  as  long  as  the  mill  or  the 
railroad  should  be  continued.  It  would  be  the  sale  of  the  posses- 
sion of  that  land  for  that  purpose  and  therefore  while  the  possession 
continued  it  would  be  taken  out  of  the  statute  of  frauds  by  that 
possession,  but  when  the  railroad  or  mill  should  cease  and  the  oc- 
cupation for  that  purpose  should  cease  the  license  terminates. 
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But  to  bring  the  licensee  within  that  rule  the  possession  must 
be  such  and  the  purposes  of  the  license  such  that  the  purchaser 
would  be  notified  by  it  that  the  occupancy  of  the  land  was  intended 
to  be  continued  and  that  it  would  operate  as  a  fraud  upon  the  rights 
of  the  licensee  not  to  continue  it— otherwise  the  license  is  merely 
personal.  If  it  is  unexecuted  it  may  be  revoked  at  the  will  of  the 
licensor.  The  death  of  the  licensor  or  licensee  or  the  sale  of  the 
premises  operates  as  a  revocation.  Angell  on  Water  Courses  (oth 
edition),  sections  286  and  287,  authorities  there  cited. 

The  only  question  in  this  case  then  is,  has  the  defendant  in  his 
answer  brought  his  defense  within  this  rule?  He  says  that  his 
occupancy  and  his  predecessor's  in  ownership  of  the  premises  he 
occupies  and  which  are  drained  by  the  ditch  in  question  has  contin- 
ued for  the  period  of  nineteen  years.  That  the  ditch  in  question 
was  originally  constructed  by  his  predecessor  in  ownership  upon 
the  express  consent  and  license  of  the  then  owner  of  the  premises 
now  owned  and  occupied  by  the  plaintiff  and  for  a  valuable  consid- 
eration that  his  possession  of  the  small  amount  of  land  belonging 
to  plaintiff  crossed  by  said  ditch,  and  the  possession  and  use  of  his 
predecessor's  for  the  purpose  of  maintaining  said  cellar  drain  for 
said  nineteen  years  has  been  and  is  open,  visible,  adverse  and 
notorious  and  was  in  fact  well  known  to  the  plaintiff  long  before 
he  became  the  owner  of  the  premises  in  question.  This  is  substan- 
tially all  that  is  said  as  to  the  possession  and  occupancy  of  the 
plaintiff's  land  for  the  purposes  of  the  ditch.  There  is  no  aver- 
ment of  any  possession  of  the  plaintiff's  land  in  any  other  way  than 
that  the  ditch  extended  and  ended  ^n  the  plaintiff's  land,  and  that 
defendant  and  his  predecessors  had  used  and  possessed  the^  ditch 
to  drain  their  cellar.  This  amounts  only  to  an  averment  that  the 
ditch  was  originally  built  under  a  parol  license  for  a  valuable  con- 
sideration. The  parol  license  was  executed  when  the  ditch  was 
built.  To  make  this  a  license  to  maintain  the  ditch  as  long  as  that 
cellar  existed  and  the  owner  of  it  wanted  to  drain  it  through  that 
ditch,  and  for  that  purpose  to  enter  upon  the  land  of  the  licensor 
after  his  seizen  has  terminated,  something  more  is  necessary.  It 
does  not  appear  that  it  would  be  inequitable  that  the  ditch  be  closed 
up  in  plaintiff's  land  and  the  right  to  come  there  to  repair  and  keep 
it  open  and  in  repair. 

It  does  not  appear,  wh)%  if  any  reason  exists,  he  does  not  end 
the  drain  on  his  own  side  of  the  road,  or  that  it  cannot  as  easily  be 
carried  away  on  his  side  of  the  road.  He  does  say  it  is  the  nat- 
ural and  proper  course  of  the  flow  of  water  from  defendant's  land — 
but  that  gives  him  no  right  to  maintain  an  artificial  wrater  course  and 
burden  the  plaintiff  with  the  drainage  from  defendant's  cellar. 
The  action  in  this  case  is  for  trespass — such  state  of  facts  might 
exist  as  to  be  an  excuse  for  the  trespass — as  by  long  continued  use 
and  maintenance  of  the  ditch  by  the  consent  or  sufferance  of  the 
plaintiff,  but  no  such  facts  are  pleaded. 

The  demurrer  must  be  sustained. 

Prentice  &  Ford,  for  plaintiff;  Tyler  &  Denison,  for  defendant. 
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ACCORD  AND  SATISFACTION— 

In  an  accord  and  satisfaction  there  must  be  a  mutuality  of  understanding 
between  the  .parties.  The  amount  must  not  only  be  paid  by  the  debtor, 
but  it  must  have  been  received  by  the  creditor  as  an  accord  and  a  satisfac- 
tion.   Ins.  Co.  v.  Ins.  Co.,  1  Rep.,  81.  168 

ACCOUNTS— 

A  petition  on  an  account  giving  a  copy  of  the  account  but  not  averring  what 
is  due  or  what  plaintiff  claims,  is  not  a  compliance  with  section  122  of  the 
code,  (§5086  Rev.  Stat.),  and  is  demurrable.    Beck  v.  Ball,  1  Rep.,  147.   233 

ADMINISTRATORS  AND  EXECUTORS— 

The  acft  of  appointing  a  debtor  as  an  executor,  does  not  extinguish  his  lia- 
bility on  the  debt.    Collins  v.  Nugent,  1  Rep.,  190.  269 

A  legatee  cannot  bring  an  action  on  an  executor's  bond  for  the  benefit  of 
the  estate  in  his  own  name.    Dawson  v.  Mighton,  1  Rep.,  115.  204 

AGENCY— 

An  agent  exceeding  his  authority  cannot  bind  his  principal,  when  the  per- 
son dealing  with  the  agent  knows  he  is  exceeding  the  powers  delegated  to 
him.    Curtiss  v.  Hutchinson,  Rec,  19.  19 

Where  plaintiff,  being  the  owner  of  goods,  furnishes  a  person  with  samples 
and  price  lists,  who  is  sent  out  to  sell,  and  is  afterwards  furnished  with 
goods  to  fill  his  orders  obtained  from  defendant  Held,  that  the  defend- 
ant may  assume  that  the  agent  was  authorized  to  collect,  and  such  defend- 
er"  ant  is  not  liable  if  the  agent  absconds  with  the  money  so  collected.  Beck- 
with  v.  Reed,  2  Rep.,  162.  436 

Where  a  written  contract  by  an  agent  for  his  principal  expressly  states  that 
the  agent  has  no  authority  to  make  any  different  contract  than  that  signed, 
no  representation  of  the  agent  as  to  further  rights  are  admissible  to 
alter  it.    Leslie  v.  Evans,  1  Rep.,  273.  307 

Parol  testimony  may  be  introduced  to  show  whether  an  order,  not  negotiable, 
was  signed  by  tee  drawer  as  principal  or  as  agent.  Gilbert  v.  Church,  1 
Rep.,  276.  312 

Where  an  agent  is  sent  out  to  paint  sign  on  building,  conditioned  that  he  first 
get  the  proper  authority;  Held%  that  such  agency  is  special,  and  therefore 
the  principal  is  not  liable  to  any  owner  if  the  agent  only  got  leave  from 
the  tenant  to  paint  such  signs  upon  the  buildings  of  the  landlord.  Kil- 
foyl  v.  Hall,  2  Rep.,  370.        •  552 

A  statement  of  an  agent  of  the  company  that  a  policy  which  is  for  a  certain 
number  of  years,  is  a  policy  from  year  to  year,  and  can  be  terminated  by 
the  refusal  to  pay  installments  on  the  premium  note,  is  a  mere  opinion 
and  no  defense  to  an  action  on  the  note.    Ins.  Co.  v.  Sorter,  1  Rep.,  133. 
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AMENDMENTS— 
The  court  will  be  liberal   in  allowing  amendments,  to  promote  substantial 
justice.     Slade  v.  Doolittle,  Rec,  54.  42 

APPEALS— 

Immediately  on  appeal  from  the  common  pleas  to  the  district  court,  the 
penalty  allowed  by  the  law  attaches,  and  it  cannot  be  avoided  by  tendering 
the  amount  of  the  debt  and  costs  before  judgment  in  the  district  court. 
Iveffigwell  v.  Castle,  Rec,  36.  31 

In  cases  where  there  is  an  absence  of  defense  and  an  appeal  for  delay,  the 
penalty  will  be  only  five  pei  cent,  unless  it  appears  that  the  appeal  was 
also  for  the  purpose  of  vexing  and  harassing  the  plaintiff.  lb. 

A  memorandum  of  the  judge  on  his  calendar  of  notice  of  appeal,  in  which 
the  amount  of  the  bond  was  never  fixed,  is  not  a  notice  of  appeal  on  the 
records  and  hence  must  be  dismissed.  Humphrey  v.  Berchtold  1  Rep., 
89.  *  169 

A  petition  by  an  administrator  to  sell  land  of  the  decedent  to  pay  debts,  and 
to  sell  land  fraudulently  conveyed  by  him,  is  not  an  action  or  a  suit,  but  a 
statutory  proceeding  and  is  therefore  not  appealable  to  the  district  court. 
Webster  v.  Ballard,  2  Rep.,  137.  .  419 

A  guardian  has  no  authority  to  appeal  a  case  from  a  justice  court  to  the  com- 
mon pleas,  without  giving  the  bond  required  in  the  justice  act.  Balten  v. 
Rolo,  1  Rep.,  9.  80 

Where  a  judgment  is  rendered  by  a  justice  against  a  defendant  not  present, 
and  an  appeal  bond  is  given  by  the  defendant's  attorney  without  author- 
ity, which  is  immediately  repudiated  by  the  defendant,  who,  instead,  seeks 
to  move  to  vacate  the  judgment,  the  justice  does  not  err  in  regarding  the 
appeal  as  a  nullity  and  in  entertaining  the  motion.  Stone  Co.  v.  French, 
1  Rep.,  69.  141 

An  action  of  replevin  is  appealable,  where  the  case  is  tried  to  a  jury  and 
judgment  is  rendered  in  favor  of  plaintiff  for  only  twelve  dollars.  White 
v.  Coates,  1  Rep.,  43.  119 

ARBITRATION— 

The  submission  of  a  claim  by  an  executor  against  the  decedent's  real  estate 
is  unauthorized,  and  the  award  constitutes  no  cause  of  action.  Hart  v.  Cor- 
lett.  1  Rep.,  92.  181 

ASSAULT  AND  BATTERY— 

Where  a  person  is  on  trial  under  an  indictment  for  assault  and  battery,  a 
verdict  of  guilty  of  assault  is  good,  though  it  does  not  respond  to  the 
allegations  of  a  battery.     Harrington  v.  State,  2  Rep.,  113.  402 

ASSESSMENTS— 

The  city  of  Toledo  passed  ordinances  for  the  improvement  of  part  of  Sum- 
mit street,  and  assessed  the  expense  at  a  fixed  sum  per  foot  front  on  the 
land  abutting  on  the  improvement,  and  authorized  plaintiff  to  collect  the 
assessments  in  his  own  name,  he  having  done  the  work  in  making  the 
improvement.  Held:  The  plaintiff  had  a  right  in  his  own  name  to  collect 
the  assessments;  and  that  this  court  has  jurisdiction  of  this  case,  the 
plaintiff  not  being  a  citizen  of  Ohio  and  taking  by  operation  of  law,  and 
not  by  assignment  under  the  11th  section  of  the  U.  S.  judiciary  act  of 
1789.    Stimson  v.  Scott,  Rec,  45.  37 

The  plaintiff  has  a  right  in  his  own  name  to  collect  the  asessments;  and 
this  court  has  jurisdiction  of  this  case,  the  plaintiff  not  being  a  citizeu 
of  Ohio  and  taking  by  operation  of  law,  and  not  by  assignment  under 
the  11th  section  of  the  U.  S.  Judiciary  Act  of  1789.  lb. 

Such  assessments  are  not  unconstitutional  under  the  new  constitution  of 
Ohio.  /*. 

Action  to  recover  back  the  amount  of  an  assessment  paid.  Kelley  v.  Ever- 
ett, Rep.,  76.  152 
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The  city  council,  in  making  the  assessment  under  the  limitation  con- 
tained in  section  543  of  the  Municipal  Code,  to  pay  the  expense  of  the 
improvement,  is  not  required  to  wait  until  the  improvement  is  done 
before  making  the  assessment.     Morgan  v.  Cleveland,  1  Rep.,  38.         113 

The  limitation  contained  in  this  section  relates  merely  to  the  extent  of 
the  charge;  and  no  time  is  attempted  to  be  fixed  when  the  charge  may  be 
imposed;  but  the  statute  authorizes  an  assessment,  and  its  collection, 
before  the  improvement  is  actually  made.  lb. 

In  a  levy  for  an  assessment  according  to  benefits  for  improving  a  street,  it 
being  claimed  that  the  estimating  and  equalizing  boards  never  made  any 
appraisement  of  benefits,  but  proceeded  arbitrarily  to  assess  the  lots,  the 
presumption,  in  the  absence  of  anything  in  the  record  of  the  proceed- 
ings to  the  contrary,  that  these  boards  did  their  duty,  does  not  obtain 
as  to  matters  which  they  were  not  required  to  do.  And  where  the  rec- 
ords do  not  disclose  that  the  essential  things  were  done  cannot  be 
shown  by  parol.     Hill  v.  Cleveland,  2  Rep.,  385.  562 

Where  a  village,  while  making  a  street  improvement,  is  annexed  to  a  city 
which  completes  the  proceedings,  the  city  can  assess  the  annexed  pro- 
prietors to  the  same  amount  that  it  could  other  citizens,  and  is  not  limited 
to  the  amount  that  the  village  could  assess.  Andrews  v.  Pelton,  1  Rep., 
84.  168 

Where  the  mode  and  method  of  levying  assessments,  to  pay  the  cost  and 
expense  of  grading,  draining,  paving  and  improving  a  street,  is  prescribed 
by  statute,  an  ordinance  which  seeks  to  prescribe  the  method  of  such 
assessment  and  which  does  not  conform  to  the  provisions  of  such  statute 
will  be  held  to  be  illegal  and  void.     Allen  v.  Cleveland,  1  Rep.,  2.  77 

When  the  board  of  improvements  of  a  city  seek  to  go  outside  of  the  line  of 
improvement  to  pay  for  the  same,  it  must  first  determine  that  a  certain 
line  ot  property  should  bear  its  proportion  of  the  cost  of  the  improvement, 
and  ftich  board  is  to  exercise  a  judicial  discretion.  lb. 

The    mere   fact   of  petitioning  for  a  street  improvement  does  not  estop 

one  to  claim  that  the  assessment  exceeds  twenty  five  per  cent,  and  that 

an  annual  installment    exceeds  ten  per  cent,  of   the  value  of  the  land. 

.  Hammond  v.  Pelton,  1  Rep.,  59.  132 

A  life  tenant  of  an  estate  having  paid  an  assessment  for  the  improvement  of 
the  property,  may  recover  from  the  remainder  man  an  amount  in  propor- 
tion accorditig  to  the  relative  value  of  the  improvement  to  the  respective 
estates.     Crawford  v.  Crawford,  1  Rep.,  67.  138 

An  assessment  made  and  levied  on  the  tracks  and  franchises  of  a  street  rail- 
way creates  a  lien  on  the  same  from  the  date  of  levying  the  assessment 
Cleveland  v.  Ry.  Co.,  I  Rep.,  304.  315 

When  an  assessment  is  to  be  levied  upon  property  not  abutting  upon  the  im- 
provement, such  assessment  may  be  levied  in  the  manner  prescribed  in 
sections  548-589,  inclusive,  "upon  lots  and  lands  benefited  thereby,  includ- 
ing lots  and  lands  that  are  contiguous  and  adjacent  as  well  as  those  that 
abut"  upon  the  street,  according  to  the  benefits  thereto  from  the  improve- 
ment.   Otis  v.  Cleveland,  1  Rep.,  91.  176 

When  an  installment  of  an  assessment  is  found  to  exceed  ten  per  cent, 
of  the  land,  the  excess  may  be  adjudged  against  the  following  years. 
Hammond  v.  Pelton,  1  Rep.,  59.  132 

The  improvement  of  a  street  must  be  considered  as  petitioned  for  by  three- 
fourths  of  the  abutting  owners,  so    as  to  allow  an  assessment  of  more 

.  than  one-quarter  of  the  value  of  the  property,  although  the  petition 
therefor  asks  for  an  improvement  by  a  pavement  different  from  that 
adopted,  as  the  council  is  not  restricted  to  the  kind  of  material  asked  for 
in  the  improvement.      Namelink  v,  Cleveland,  2  Rep.,  394.  572 

ASSIGNMENT  FOR  CREDITORS— 

An  assignment  made  by  G,  a  citizen  of  Virginia,  of  personal  property  sit- 
uated in  Ohio,  to  assignees,  for  the  benefit  of  G's  creditors,  the  assignees 
also  being  citizens  of  Virginia,  is  a  contract  made  in  and  to  be  governed  by 
the  laws  of  Virginia.     Wickham  v.  Dillon,  Rec.,  79.  60 
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ASSIGNMENT  FOR  CREDITORS— Concluded— 

•  When  such  assignment  stipulates — 1st,  for  the  payment  of  the  expenses  of 
the  execution  of  the  trust — 2d,  for  the  distribution  of  the  proceeds  to 
such  creditors  as  within  six  months  shall  come  in  and  assent  to  the  terms 
of  the  assignment,  by  subscribing  a  release  of  the  assignor— 3d,  for  ex- 
cluding from  benefit  under  the  assignment  any  creditor  who  may  issue 
legal  process  either  against  the  goods  or  body  of  the  assignor — 4th,  that 
the  residue  shall  be  distributed  among  such  creditors  as  shall  not  within, 
six  months  release  the  assignor  from  all  liability— 5th,  that  the  surplus, 
if  any,  be  paid  to  the  assignor— it  is  valid  by  the  laws  of  Virginia,  and 
will  be  sustained  in  this  state,  when  the  tranaction  is  not  fraudulent  in 
fact.  lb. 

An  assignment,  by  a  debtor,  to  a  trustee,  for  the  benefit  of  creditors,  will 
prevail  over  a  prior  mortgage,  executed  by  the  assignor  ou  his  stock  of 
goods,  with  the  understanding  by  the  mortgagee  aud  mortgagor,  that  the 
mortgagor  might  continue  thereafter  to  deal  with  the  property  as  his  own, 
provided  the  understanding  is  strictly  proved.  Can  field  v.  Lathrop,  Rec, 
67.  51 

An  assignment  by  an  independent  bank,  incorporated  under  the  general 
banking  law  of  Ohio,  providing  for  the  payment,  1st,  of  the  circulating 
notes  of  the  bank,  2d,  for  the  pavment  of  the  other  indebtedness  rateably, 
3d.  for  payment  of  the  surplus,  if  any,  to  the  stockholders,  is  not  void,  al- 
though made  in  the  view  of  general  insolvency,  provided  it  is  not  made  in 
contemplation  of  suspending  specie  payments  on  its  circulating  notes. 
Armstrong  v.  Gran n is,  Rec,  71.  64 

If  such  assignment  is  made  for  the  purpose  of  preventing  the  assets  of  the 
bank  from  going  into  the  hands  of  a  receiver,  to  be  appointed  by  the 
state  officers,  in  case  it  should  suspend  specie  payments,  and  to  "keep 
them  under  the  control  of  persons  of  its  own  selection,  the  assignment  is  a 
fraud  on  the  law  under  which  the  bank  is  chartered,  and  is  vo\^.  lb. 

If  the  object  in  view  in  making  the  assignment  be  lawful,  although  made 
with  the  intent  to  delay  creditors  so  far  as  may  be  necessary  to  secure  the 
object  in  view,  the  assignment  is  valid.  lb. 

A  transfer  by  the  assignees  to  the  receiver  appointed  by  the  state  officers, 
after  the  act  of  insolvency  contemplated  by  the  statute  is  committed,  of 
all  the  assets  coming  to  them  by  the  assignment,  vests  in  the  receiver  all 
interest  and  rights  which  the  assignees  took  by  the  assignment.  lb. 

If,  in  an  action  against  the  assignee  to  estab'ish  his  claim,  the  creditor  joins 
the  assignors  and  gets  judgment  against  them  also,  the  trust  should  not  be 
charged  with  the  cost  of  so  doing,  and  the  court  may  charge  the  costs 
upon  the  creditor,  and  if  afterwards  the  assignee  refuses  to  pay  the  divi- 
dend, and  suit  is  brought  on  his  bond  and  the  sureties  pay  the  claim,  they 
must  also  pay  the  costs  of  this  latter  suit.  Holkins  v.  Donahue,  2  Rep., 
114.  405 

Where  a  creditor  drew  a  draft  for  the  whole  amount  of  the  indebtedness  due 
him  by  the  drawee,  and  assigned  the  draft  to  plaintiff,  and  the  drawee 
afterwards  in  ignorance  of  a  draft  having  been  drawn  on  him,  forwards  a 
check  to  the  creditor,  who  collects  and  deposits  it  to  his  own  credit,  and 
afterwards  makes  an  assignment  for  benefit  of  creditors,  such  unaccepted 
draft  is  an  equitable  assignment  of  the  fund,  and  plaintiff  is  entitled  to 
the  deposit  in  the  bank,  being  the  proceeds  of  the  fund.  Bank  v.  Gard- 
ner, 1  Rep.,  139.  229 

The  false  representations  of  A  to  B  in  order  to  obtain  his  accommodation  in- 
dorsement to  a  note  that  C  whose  name  was  forged,  had  signed,  and  that 
A  had  transferred  certain  account  to  C  as  security  for  the  note,  estops  A 
and  consequently  his  assignee  for  creditors  to  deny  the  assignment  to  C 
and  the  assignee  must  hold  them  in  trnst  for  the  payment  of  such  note. 
Raymond  v  Foster,  1  Rep.,  149.  240 

Placing  a  draft  on  deposit  with  a  bank  will  not  be  considered  an  equitable  as- 
signment of  goods  the  consignment  of  which  is  drawn  against  when  the 
depositor  made  a  mere  statement  to  the  payees  that  it  was  drawn  against 
a  shipment  and  would  be  paid.     Hale  v.  Caldwell,  2  Rep.,  401.  576 
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A  contract  with  a  firm  to  put  machinery  in  a  factory  in  another  town  belonging 
to  another  and  distinct  firm,  but  having  a  p  irtner  common  to  both,  cannot 
be  the  foundation  of  a  preferred  claim  on  the  property  of  the  former 
firm,  in  the  hands  of  an  assignee,  nor  can  the  assignee  who  paid  it  as  a 
preferred  claim,  in  ignorance  of  the  facts,  be  estopped  to  claim  repayment. 
Lord  v.  Chaffee,  2  Rep.,  297.  514 

ATTACHMENT— 

In  case  of  foreign  attachment  under  the  code,  it  is  not  necessary  to  issue  a 
summons,  where  it  cannot  be  personally  served.  Pratt  v.  Sherman  et  al. 
Rtc,  14.  16 

To  authorize  a  judgment,  there  must  be  either  personal  service  by  sum- 
mons, or  proof  of  notice  of  publication,  before  the  rendition  of  judg- 
ment, lb. 

Demurrer  will  be  sustained  in  a  suit  to  recover  for  the  wrongful  attachment 
of  goods,  where  the  action  is  not  on  the  bond,  and  no  malice  or  want  of 
probable  cause  is  averred.    Withan  v.  Hubbell,  1  Rep.,  1.  75 

Where  the  defense  in  an  attachment  proceeding  is,  that  the  amount  due 
had  been  garnisheed  in  another  action  there  being  no  denial  as  to  the 
merits  of  the  claim,  is  an  abatement  only,  and  to  be  complete  should 
aver  a  readiness  to  pay  what  was  demanded  or  to  submit  it  to  the  disposi- 
tion of  the  court.      Scott  v.  Hudson,  2  Rep.,  97  392 

A  man  not  living  with  his  wife  and  children  and  not  contributing  to  their 
support,  but  has  another  woman  whom  he  claims  to  be  his  wife  living  in 
another  state,  who  has  children  by  another  man,  cannot  hold  his  wages 
exempt  from  attachment  as  being  necessary  for  the  support  of  his  family. 
Wright  v.  Ball,  1  Rep.,  141.  281 

Where  an  attachment  is  issued  and  plaintiff  seeks  to  garnishee  funds  in 
his  own  possession,  the  objection  cannot  be  made  by  a  motion  to  dis- 
charge the  attachment  process.   Mining  Co.  v.  Water  Co.,  1  Rep.,  1 17.   208 

If  a  person  garnishees  funds  in  his  own  hands  and  gets  nothing,  a  motion  to 
discharge  does  not  lie.  lb. 

ATTORNEY— 

It  is  misconduct  in  office,  such  as  warrants  the  suspension  of  an  attorney 
from  practice,  to  compound  a  misdemeanor.    State  v.  Eager,  2  Rep.,  1. 

351 

An  attorney  maybe  disbarred  for  misconduct,  not  necessarily  misconduct  as 
an  attorney,  otherwise  the  court  could  not  disbar  for  crime,  but  there 
must  be  misconduct,  and  hence  bad  motive  must  be  charged,  and  if  the 
information  is  consistent  with  proper  motives  it  is  demurrable.  State  v. 
Bentley,  2  Rep.,  27.  362 

An  attorney,  as  between  himself  and  his  client,  has  a  lien  on  the  judgment 
for  reasonable  fees  agreed  upon  to  be  p  lid,  and  an  assignment  by  such 
judgment  creditor  of  the  judgme  t  to  pay  a  debt  <lue  from  his  wife  does 
not  defeat  the  attorney's  lien.    Hinman  v.  Rogers,  1  Rep.,  267.  303 

In  an  action  to  reach  property  alleged  to  be  sold  in  fraud  of  creditors,  the 
attorney  of  the  first  grantee  with  his  consent,  may  testify  to  facts  ob- 
tained in  his  capacity  as  attorney,  without  the  consent  of  the  other  par- 
ties to  the  transaction.     Stoppel  v.  Woolner.  2  Rep.,  252.  489 

bastardy—;  wmrr  ~ 

A  recognizance  in  bastardy,  conditioned  that  the  putative  father  shall  appear 
before  the  common  pleas  court  at  the  first  day  of  the  tern  thereof,  omit- 
ting the  word  "  next"  before  the  word  "  term  "  will  be  construed  in  con- 
nection with  the  statute  requiring  him  to  appear  at  the  next  terra,  and 
will  be  sustained  as  a  bona  which  is  broken  by  nonappearance  at  said 
term.      Jedlicka  v.  State,  2  Rep.,  196.  463 

A  plea  in  bar  (a  defense  of  former  proceedings  in  a  bastardy  case  and  a  set- 
tlement), cannot  be  tried  on  a  motion  to  dis-niss,  for  it  must  be  submitted 
to  a  jury.     Fowler  v.  Zimmermann,  1  Rep.,  195.  271 
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BILLS,  NOTES  AND  CHECKS— 

An  endorsement  on  a  note  in  these  words :  "Notice  of  presentment,  de- 
mand and  protest  waived,"  is  not  only  a  waiver  of  a  demand  of  payment, 
but  of  notice  of  non-payment  to  the  indorser,  at  the  maturity  of  the 
note.     Seymour  v.  Francisco,  Rec,  9.  12 

A  certificate  of  deposit  for  $1,150,  to  draw  interest  if  left  thirty  days,  and 
payable  on  return  of  the  certificate  properly  indorsed,  is  a  good  promis- 
sory note.    Furnace  Co.  v.  Lewis,  Rec,  15.  17 

The  c  larter  of  plaintiff,  requiring  the  funds  of  the  company  to  be  used  in 
the  manufacture  of  iron,  etc.,  it  could  not  legally  become  possessed  of 
such  certificate,  unless  in  the  course  of  its  legitimate  business.  lb. 

If  the  plaintiff  became  possessed  of  such  certificate  as  indorsee,  under  cir- 
cumstances sufficient  to  put  it  on  inquiry  as  to  its  character  in  the  hands 
of  the  original  holder,  then  the  same  defense  might  be  made  to  it  as  if  in 
the  hands  of  such  original  holder.  lb. 

Such,  also,  would  be  the  case  if  the  assignor  had  indemnified  the  plaintiff. 
If  demand  of  payment  of  the  certificate  had  been  made  before  it  was  re- 
ceived by  plaintiff,  it  must  be  treated  as  an  overdue  note,  and  be  subject 
to  such  defenses  as  it  would  be  in  the  hands  of  the  original  holder.        lb. 

A  note  in  which  the  payee's  name  is  blank,  is  payable  to  bearer.  Simmons 
v.  Brown,  Rec,  33.  29 

A  power  of  attorney  to  confess  judgment  on  such  note  in  favor  of  the 
holder  thereof,  is  available  to  the  person  who  may  be  the  holder  of  the 
note  at  the  time  judgment  is  rendered,  although  not  the  original  holder, 
or  payee.  lb* 

A  promissory  note  drawn  by  R,  payable  generally  to  W's  order,  and  by  W. 
endorsed  for  R's  accommodation,  no  blank  being  left  for  inserting  a 
place  of  payment,  may  be  avoided  by  W,  if  R  before  he  parts  with  the 
note  inserts  in  it  a  place  of  payment  with  the  knowledge  or  consent  of  W. 
Sturgess  v.  Williams,  Rec,  39.  33 

In  a  suit  on  a  protested  foreign  bill  of  exchange,  for  damages  as  well  as 
principal,  the  bill  being  addressed  to  D.  &  Co.,  Phila.,  Pa.,  it  will  be  pre- 
sumed that  the  drawees  resided  there,  and  the  court  will  take  iudicial 
notice  that  such  place  is  out  of  the  state  of  Ohio.  Thomas  v.  Bank,  Rec. 
37.  32 

Where  C  is  sued  as  maker  of  a  note  signed  C.  &  Co.,  and  payable  to  W.  & 
Co.,  C  may  set  up  and  prove  in  defense  that  he  was  not  a  member  of  the 
firm,  but  merely  an  employee,  which  fact  was  known  to  all  parties,  and 
under  these  circumstances,  C  cannot  be  held  liable  on  the  note.  Cham- 
bers v.  Bank,  2  Rep.,  235.  486 

October  20,  1875,  D.  H.  B.  wrote  to  C.  A.  B.:  "  When  you  find  yourself 
close  up  draw  on  D.  H.  B.  &  Co.  at  the  longest  time  your  bank  will  dis- 
count the  draft."  C.  A.  B.  was  then  in  embarrassed  circumstances.  Novem- 
ber 15,  1875,  C.  A.  B.  indorsed  to  S.  W.  &  Co.  two  drafts  on  D.  H.  B., 
dated  November  12  and  15  respectively,  to  take  up  notes  previously  given 
by  C.  A.  B.  to  S.,  W.  &  Co.  Held:  That  D.  H.  B.  U  not  liable  in  an  action 
by  S.,  W.  &  Co.  for  the  amount  of  the  drafts,  S.,  W.  &  Co.,  at  the  time 
the  drafts  were  tranferred  to  them,  having  knowledge  of  the  insolvency 
of  C.  A.  B.     Sherwin  v.  Brigham,  2  Rep.,  228  482 

If  a  draft  which  D.  H.  B.  authorizes  C.  A.  B.  to  draw  on  him  for  the  latter's 
accommodation  for  discount  at  a  particular  bank,  is  drawn  and  endorsed 
directly  to  S.  W.  &  Co  ,  after  refusal  by  the  bank  to  discount,  it  is  a  mis- 
appropriation of  the  same,  and  D.  H.  B.  is  not  liable.  Sherwin  v.  Brig- 
ham,  I  Rep.,  18.  94 

If  C.  A.  B.,  after  such  authority  becomes  insolvent  before  drawing  such 
draft,  but  does  draw  after  his  insolvency,  and  endorses  the  same  to  S. 
W.  &  Co.  who  knew  of  the  insolvency,  in  such  case  the  promise  of  D.  H. 
B.  to  accept  is  not  binding.  lb. 
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An  answer  in  an  action  on  a  bill  of  exchange  not  indorsed  by  the  payee, 
denying  that  plaintiff  is  the  owner  of  it,  and  averring  that  he  did  not 
receive  it  in  due  course  of  trade,  is  a  good  answer.  Banking  Co.  v.  Mc- 
Donald, 1  Rep.,  173.  265 

A  petition  on  notes  alleging  that  a  copy  of  which  are  attached  to  the  petition, 
but  not  stating  that  all  the  credits  are  thereon  given,  is  not  demurrable. 
Ingersol  v.  Craw,  1  Rep.,  1.  76 

Although  a  maker  is  insolvent  and  the  indorsee  indorses  the  note  after  it  is 
due,  demand  and  notice  are  necessary  to  fix  the  indorsees  liability.  Hud- 
son v.  Walcott,  2  Rep.,  194.  459 

Where  an   indorsement  was  made  at  or  before  the  execution  of  a  note,  or 

Sursuant  to  an  agreements  become  responsible  from  such  time,  such  in- 
orsei  is  presumably  a  co-maker,  and  can  be  sued  as  such,  with  the  priv- 
ileges of  a  surety,  and  parol  evidence  is  admissible  to  show  the  nature  of 
his  liability.    Wright  v.  Denham,  2  Rep.,  146.  428 

In  an  action  on  a  note  and  to  foreclose  a  mortgage,  showing  that  plaintiff 
became  owner  long  before  maturity,  an  answer  setting  up  fraud  and  want 
of  consideration  without  averring  knowledge  on  the  part  of  plaintiff 
thereof  is  demurrable.    Wisenogle  v.  Powers,  1  Rep.,  141.  232 

An  answer  by  an  indorser  not  in  the  claim  of  title  being  sued  as  maker, 
that  he  signed  it  as  an  indorser,  is  defective,  for  it  avers  no  agreement 
with  any  one,  and  the  law  would  then  presume,  in  the  absence  of  any  such 
agreement,  that  the  note  was  signed  by  hiii  as  guarantor.  Bartlett  v. 
Jones,  1  Rep.,  219.  292 

Where  an  answer  sets  up  a  partial  defense,  as  of  payment  or  of  usury, 
though  it  does  not  meet  the  whole  case,  a  general  demurrer  will  not  lie, 
else  if  overrultd  judgment  would  go  for  the  whole.  lb. 

A  petition  on  a  promissory  note  against  the  maker  and  indorser,  which  con- 
tains no  averment  of  protest,  or  that  the  indorser  had  notice  of  protest  or 
of  payment,  is  demurrable  by  the  indorser.  Tousley  v.  Schwind,  1  Rep., 
148.  235 

In  an  action  by  plaintiff  for  judgment  on  a  note  and  for  foreclosure  of  a  mort- 
gage, and  plaintiff  avers  that  the  note  was  made  to  an  administrator  and 
.assigned  to  plaintiff,  Uie  note  and  mortgage  are  open  to  all  defenses,  and 
an  answer  setting  up  usury  is  valid,  for  plaintiff  does  not  hold  by  indorse- 
ment nor  in  due  course  of  trade,  he  being  only  an  equitable  holder  of  the 
note.     Heninger  v.  Wager,  1  Rep.,  156.  242 

An  answer  of  the  last  indorser  stating  that  he  indorsed  for  the  accommoda- 
tion of  the  plaintiff  and  a  prior  indorser,  to  enable  them  to  take  up  a 
prior  note,  and  that  the  prior  indorser  received  whatever  consideration 
was  paid  by  plaintiff  for  the  note,  is  a  good  answer.  Simins  v.  Field,  1 
Rep.,  337.  334 

Action  on  a  promissory  note  in  which  the  defense  of  usury  is  set  up,  and  a 
new  trial  sought  on  the  ground  that  the  court  erred  in  overruling  certain 
requests  of  counsel  to  charge  the  jurv.     Hayden  v.  Miller,  1  Rep.,  114. 

201 

A  note  given  by  the  trustees  of  a  church  to  pay  for  insurance  premiums  on 
the  church  and  signed  by  them  with  their  own  names  "as  trustees,"  the 
association  not  being  named,  binds  the  trustees  personally.  Ins.  Co.  v. 
Sorter,  1  Rep.,  133.  226 

Where  a  premium  note  provides  that  the  charter  of  the  company  is  part  of 
the  contract,  and  the  charter  provides  that  the  company  should  not  be 
liable  while  an  installment  of  the  premium  note  is  overdue,  is  no  defense 
to  an  action  on  the  note,  and  the  liability  of  the  maker  of  the  note  re- 
mains the  same.  lb. 

BONDS— 

Correction  of  replevin  bond.    Taylor  v.  Graves,  1  Rep.,  31  107 

Where  a  justice  improperly  refused  to  allow  a  party  to  execute  an  appeal  bond, 
the  court  can  not  alter  the  time  in  which  it  can  be  done  has  passed,  com- 
pel the  justice  by  mandamus,  to  allow  it    State  v.  Block,  1  Rep.,  285. 

314 
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BONDS— Concluded— 


A  bond  made  without  naming  any  obligee,  is  void,  and  in  an  action  to  recover 
the  penalty  without  seeking  reformation,  no  recovery  can  be  had,  either 
against  the  principal  or  surety.     State  v.  Watson,  2  Rep.,  314.  526 

BILLS  OF  REVIEW— 

The  courts,  in  bills  of  review,  are  governed  by  rules  similar  to  applications 
for  a  new  trial,  where  there  has  been  a  verdict  by  jury.  Curtiss  v.  Hutch- 
inson, Rec.,  19.  19 

BREACH  OF  PROMISE— 

A  petition  alleging  a  breach  of  a  promise  of  marriage,  and  a  promise  as  a  con- 
dition precedent  of  the  marriage  in  which  defendant  promised  plaintiff 
that  he  would  give  her  a  sum  of  money  and  a  secured  note  ana  marry 
her  within  a  reasonable  time  constitutes  a  single  cause  of  action,  namely, 
breach  of  the  marriage  contract,  and  a  motion  to  separately  state  and 
number  the  causes  of  action  must  be  overruled.  Dalton  v.  Barchard,  2 
Rep.,  67.  375 

BUILDING  ASSOCIATIONS—  i 


°~A  building  an  1  loan  association  which  is  forbidden  by  its  charter  to  loan 
to  any  but  members  or  depositors,  made  a  loan  to  one  who  deposited  $25 
before  delivery  of  his  mortgage,  and  drew  it  out  the  day  after,  is  not  un- 
authorized, and  such  mortgage  is  valid.  Lockwood  v.  Robbius,  1  Rep., 
101.  192 

CHAMPERTY— 

The  defendant  sought  to  show  by  the  cross-examination  of  the  plaintiff 
(the  action  having  been  brought  to  rescind  a  contract  for  the  sale  of  cer- 
tain mining  stocic  by  the  plaintiff  to  defendant  upon  the  ground  of 
fraud),  that  since  the  commencement  of  the  action  the  plaintiff  had 
entered  into  certain  champertous  contracts  under  which  the  parties  with 
whom  the  plaintiff  ma<le  the  same  were  to  furnish  means  for  the  contin- 
ued prosecution  of  the  plaintiff's  action,  and  to  share  in  the  proceeds  of 
any  recovery  that  might  be  had  therein  by  the  plaintiff.  Held:  Ford  v. 
Holden,  2  Rep.,  33  364 

That  it  was  not  a  proper  subject  of  cross-examination.  lb. 

That  the  making  of  such  champertous  contracts  by  the  plaintiff  did  not 
constitute  any  defense  on  behalf  of  the  defendant  to  the  plaintiff's 
claim,  and  therefore  furnished  no  ground  for  a  dismissal  of  the 
action.  lb. 

An  agreement  between  an  attorney  and  his  client  to  pay  the  attorney's  fee9 
out  of  the  amount  collected,  but  not  such  as  to  prevent  the  parties  them- 
selves settling,  is  not  champertous.    Hinman  v.  Rogers,  1  Rep.,  267.    303 

CHARGE  TO  JURY— 

"~A  passage  in  m  charge  to  the  jury,  that  if  a  man  of  ordinary  prudence,  know- 
ing what  the  deceased  did,  and  seeing  what  he  saw,  situate  as  he  was, 
would  have  done  as  he  did,  he  was  not  guilty  of  contrbutory  negligence, 
and  such  charge  is  not  erroneous.     Railroad  v.  Wernsing,  1  Rep.,  212. 

287 


Where  excep*  ions  are  taken  to  a  general  charge  given  by  a  court  to  the  jury, 
unless  the  party  excepting  points  out  specifically  the  part  of  the  charge 
excepted  to,  cr  the  grounds  of  his  exceptions,  a  reviewing  court  is  not 
bound  to  take  notice  of  such  exception,     Wright  v.  Denham,  2  Rep.,  146. 

428 
CHATTEL  MORTGAGE— 

If  C  knew  of  the  mortgage  when  he  became  the  assignee  of  vthe  property 
he  was  not  a  purchaser  in  good  faith,  and  it  was  not  necessarv  to  the 
validity  of  the  mortgage  that  it  should  be  deposited  in  any  clerk's  or 
recorder's  office.     Can  field  v.  Lathrop,  Rec,  67.  51 
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A  chattel  mortgage,  if  the  mortgagor  resided  in  the  township  of  Brooklyn 
when  it  was  executed,  must  be  deposited  in  the  clerk's  office  of  Brooklyn 
township,  although  that  part  of  Brooklyn  township  in  which  the  mortga- 
gor resided  was  also  in  the  city  of  Cleveland.  lb. 

Where  the  affidavit  on  an  indemnity  chattel  mortgage  does  not  state  the 
amount,  and  the  face  of  the  mortgage  does  not  show  the  amounts,  and 
subsequent  affidavit  says  "there  is  still  due  $25,000  as  within  set  forth"  it 
is  not  in  compliance  with  the  statute.    Winslow  v.  Wilkins,  2  Rep.,  387. 

567 

Where  a  chattel  mortgage  has  been  set  aside  as  fraudulent  and  an  assignee 
appointed,  the  refusal  of  the  assignee  to  set  apart  part  of  the  property  in 
lieu  of  a  homestead  is  a  breach  of  his  official  bond.  Hall  v.  Brown,  1 
Rep.,  9.  80 

A  mortgage  on  the  goods,  fixtures  and  accounts  of  a  business,  without  any 
change  of  possession,  is  void  as  against  the  mortgagor's  assignee  for 
benefit  of  creditors  as  to  the  stock  of  goods,  but  good  as  to  the  store  fix- 
tures and  the  amonnt  realized  from  the  accounts.  Hart  v.  Heard,  1  Rep., 
67.  140 

Where  S  makes  an  accommodation  chattel  mortgage  to  L  and  L  to  secure 
him  makes  to  him  a  chattel  mortgage  with  the  affidavit  in  the  ordinary 
form  it  was  held  that  this  is  proper  if  L  was  to  pay,  or  had  paid  the 
former  mortgage,  but  was  bad  if  I*  was  merely  to  raise  money  on  the 
former  for  himself  and  was  to  pay  it,  for  in  such  case  S  is  a  mere  surety. 
Sothern  v.  Wilcox,  1  Rep  ,171.  251 

The  re-filing  of  an  original  chattel  mortgage,  with  all  proper  indorsements, 
is  a  substantial  compliance  with  the  statute.     Rehak  v.  Wilcox,  2  Rep,  65., 

379 

Although  the  mortgagee  of  chattels  neglects  and  fails  to  re-file  his  mortgage 
(or  copy)  within  a  year  from  and  after  the  first  filing,  yet  if  he  does  so  re- 
file  it  after  the  year,  he  will,  in  the  absence  of  fraud,  be  protected  and  his 
mortgage  will  be  valid,  as  against  an  execution  creditor,  whose  execution 
is  not  levied  until  after  the  second  filing.  Ib% 

COMMON  CARRIER— 

An  action  against  a  carrier  for  not  safely  delivering  cattle  within  a  reason- 
able time,  but  continuing  in  possession  wrongfully  and  putting  them  in 
a  pen  with  diseased  cattle,  where  they  died,  is  on  a  single  cause  of  action, 
and  a  motion  to  separately  state  and  number  will  he  overruled.  Baldwin 
v.  Railroad,  1  Rep.,  17  8.  261 

CONSTITUTIONAL  LAW— 

The  a^t  of  May  4th,  186P,  requiring  railroads  to  use  certain  kinds  of  heat- 
ing apparatus  so  constructed  that  it  will  extinguish  the  fire  when  the  cars 
are  overturned,  is  not  unconstitutional.     Gause  v.  Railroad,  2  Rep.,  44. 

369 

The  act  should  not  be  so  construed  as  to  destroy  its  force  as  a  remedial  and 
preventive  statute.  lb. 

Under  said  statute  a  cotimon  informer,  though  entitled  to  one-half  the 
pon  'lty,  cannot  maintain  the  action  in  his  own  name,  but  that  action 
must  be  brought  in  the  name  of  the  state  of  Ohio.  lb. 

CONTRACTS— 

A  bond  executed  in  Ohio,  negotiable  here,  if  to  be  performed  in  New 
York,  and  is  there  delivered,  is  a  New  York  contract  And  such  bond 
not  being  negotiable  there,  will  be  so  regarded  in  the  courts  of  Ohio. 
Curtiss  v.  Hutchinson,  Rec,  19.  19 

Su'-h  a  bond  is  subject  to  the  same  defense  in  the  hands  of  an  assignee  as  it 
would  be  in  the  hands  of  the  original  holder.  lb. 
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CONTRACTS— Concluded- 


Where  a  claim  to  recover  a  portion  of  the  a  nount  of  such  bond  is  set  up 
by  the  assignee,  because  notes  of  the  makers  have  been  discounted  on 
the  credit  of  the  bond,  he  must  show  he  has  a  connection  with  the  notes  in 
some  way,  or  produce  them.    It  must  appear  they  are  not  outstanding  in 

,   the  hands  of  another.  lb. 

A  contract  to  furnish  a  certaiu  number  of  merchantable  barrel  staves  on 
the  cars,  at  the  rate  of  a  car  a  week,  at  a  specified  price  per  1000 ;  Held, 
that  suoh  a  contract  is  not  an  entire  but  a  separate  contract,  and  recovery 
for  part  may  be  had,  the  non-delivery  of  the  rest  was  owing  to  his  -delin- 
quency. The  fact  that  the  number  of  staves  in  a  car  be  not  specified, 
and  though  defendant  did  not  refuse  cars  having  culls  in,  but  returned 
the  culls,  does  not  prevent  the  contract  being  separable.  Bletsch  v.  Rob- 
inson, 2  Rep.,  282.  604 

A  charge  by  the  court  to  the  jury  that  the  contract  sued  on  must  have 
been  made  with  reference  to  an  uniform,  notorious,  and  reasonable  usage, 
renders  immaterial  a  refusal  to  add  a  charge  that  the  party  must  have 
been  aware  of  such  usage.  lb. 

An  action  to  recover  money  paid  on  a  verbal  land  contract,  which  has  been  re- 
pudiated by  the  vendor,  is  not  an  action  on  a  contract  for  the  sale  of  land, 
out  for  money  had  and  received  and  may  be  sustained  before  a  justice  of 
the  peace.     English  v.  Brooks,  1  Rep.,  43.  120 

In  an  action  upon  a  land  contract  for  the  recovery  of  installments  that  are 
due,  it  is  defense  that  at  the  time  of  making  the  contract,  the  seller  was 
not  the  owner  of  the  premises  in  fee  simple.  K  el  chain  v.  Phillips,  1 
Rep.,  9.  81 

An  agreement  by  B  to  credit  the  amount  of  A's  account  for  labor  and  mate- 
rials on  notes  which  B  held  against  A,  upon  B's  refusal  to  comply,  gives  A 
a  right  of  action  for  a  money  demand.    Wisner  v.  Engel,  1  Rep.,  18.      91 

When  words  are  used  in  a  contract  which  involve  a  latent  ambiguity,  the  con- 
versations between  the  parties,  at  the  time  they  are  negotiating  the  con- 
tract, may  be  given  in  evidence  for  the  purpose  of  showing  the  meaning 
which  they  attached  to  the  words  used  in  the  contract,  at  the  time  it  was 
made.    Clements  v.  Quarry  Co.,  1  Rep.,  130.  218 

In  an  action  on  a  building  contract  for  the  contract  price,  recovery  may 
be  had  on  a  quantum  meruit,  where  the  work  has  not  been  done  strictly 
according  to  the  contract,  but  substantially  so,  the  omissions  and  varia- 
tions being  slight.     Kane  v.  Stone  Co.,  2  Rep.,  290.  509 

A  petition  that  sets  out  the  contract  of  insurance  and  the  issuance  of  a 
a  policy  in  accordance  therewith,  and  which  alleges  performance  of  all 
conditions,  sufficiently  states  a  contract.     Hughes  v.  Ins.  Co.,  2  Rep.,  125. 

412 
Under  a  contract  to  ship  coal,  to  be  delivered  at  various  times,  each  party  to 
have  the  right  to  terminate  the  contract,  in  which  the  buyer  may  rescind 
if  the  coal  contains  too  much  slack,  but  if  he  continues  to  receive  such 
coal  without  protesting  or  rescinding  the  contract,  his  riv<h\  to  claim  dam- 
ages for  the  excessive  slack  is  waived.     Rhodes  v.  Coal  Co.,  1  Rep.,  99. 

185 
CORPORATIONS  (Private.) 

Where  some  of  the  defendant  stockholders  claim  to  be  creditors,  and  ask  an 
adjustment  of  their  rights,  and  a  reply  of  the  corporation  alleging  that 
they  had  agreed  to  manage  the  company  for  a  time  and  pay  specified 
debts,  and  asking  an  accounting  and  damages  for  breach  of  the  agree- 
ment, is  not  to  be  dismissed,  as  not  proper  to  be  settled  in  the  case. 
Morris  v.  Street  Ry.  Co.,  2  Rep.,  347.  543 

A  forfeiture  of  stock  by  order  of  the  directors  although  doubtless  good  be- 
tween the  stockholders  and  the  corporation,  yet  as  to  outside  parties 
would  be  fraudulent  and  may  be  enjoined.  Upson  v.  Quarry  Co.,  2  Rep., 
355.  547 
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A  mutual  protection  association  is  -not  a  life  insurance  company,  and, 
therefore,  cannot  be  sued  in  a  county  where  a  loss  has  occurred,  other 
than  in  the  county  where  its  principal  office  is  located.  Rude  v.  Relief 
Ass.,  1  Rep.,  157.  .  244 

A  stockholder,  who  by  consent  of  the  corporation  and  its  creditors,  gives 
his  notes  to  creditors  of  the  corporation  at  its  request,  on  which  judg- 
ment is  had,  but  not  yet  paid,  is  to  be  considered  a  creditor  of  the  corpora- 
tion, lb. 

A  stockholder  who  gives  his  notes  to  creditors  of  the  corporation  at  its 
request,  and  judgment  is  had  on  them,  is  a  creditor,  though  he  has  not 
paid.     Burwell  v.  Hazard  Hame  Co.,  2  Rep.,  9.  %      356 

COUNTERCLAIM- 

A  counterclaim  or  set-off  will  not  be  struck  off  on  motion,  although  defec- 
tively stated,  if  the  same  is  capable  of  being  so  stated  as  to  constitute  a 
defense.     Slade  v.  Doolittle,  Rec.  64.  42 

COVENANTS— 

In  an  action  for  breach  of  covenants  of  title,  an  averment  by  the  plaintiff 
that  there  was  a  prior  incumbrance  outstanding,  which  has  been  fore- 
closed and  order  of  sale  made,  and  sale  had  and  confirmed  to  a  party,  a 
stranger  to  the  action ;  Held,  that  is  a  sufficient  averment  of  eviction, 
whether  the  action  be  on  the  covenant  against  incumbrances  or  of 
warranty.     Stow  v.  Gilbert,  2  Rep.,  321.  528 

In  an  action  for  a  breach  of  warranty  of  land  sold  by  defendant  to  plaintiff,  to 
which  defendant  answers,  setting  up  no  defense  whatever,  no  counter- 
claim, no  set-off,  such  answer  is  of  no  avail  and  a  demurrer  thereto  will 
be  sustained.     Eckhardt  v.  Neracher,  1  Rep.,  313.  324 

Where  the  covenantee  assumed  the  obligation  on  an  outstanding  mortgage, 
but  there  was  an  earlier  mortgage  under  which  the  land  was  sold, and  he  sues 
on  the  warranty,  it  is  no  defense  that  the  mortgage  he  assumed  was  so 
drawn  as  not  to  be  en  forcible  until  discharge  of  the  prior  mortgage,  and 
that  plaintiff  had,  nevertheless,  paid  it  off,  for  he  had  a  right  to  pay  it  off. 
Stow  v.  Gilbert,  1  Rep.,  172.  252 

DAMAGES— 

In  an  action  for  damages  brought  under  what  is  known  as  the  Adair  liquor 
law,  the  jury  in  assessing  exemplary  damages  mav  at  the  same  time  con- 
sider the  allowance  of  reasonable  counsel  fees  for  plaintiff.  Shafer  v. 
Patterson,  1  Rep.,  84.  167 

The  measure  of  damages  for  breach  of  a  contract  to  grade  a  street  between 
lands  of  the  plaintiff  and  defendant,  the  grading  to  be  done  by  defend- 
ant, is  the  difference  between  the  use  of  the  property  of  plaintiff  for  pur- 
poses for  which  he  designed  it,  together  with  what  would  naturally  and 
proximately  flow  from  the  failure  to  build  such  road.  Rock  v.  Stoneman, 
2  Rep.,  49.  372 

In  an  action  for  damages  to  a  buggy,  caused  by  a  negligent  collision,  a  gen- 
eral averment  of  damages  to  a  specified  amount  is  sufficient  without  set- 
ting out  the  items  of  injury.    McFarland  v.  Roby,  1  Rep.,  118.  211 

DECEIT— 

If  a  seller's  representations  as  to  his  lands,  though  relied  on,  are  stated  by 
him  not  to  be  repetitions  of  what  others  said  when  he  bought,  and  he 
states  that  he  never  saw  the  land,  this,  if  honestly  said,  is  not  actionable 
deceit.    Jenkinson  v.  Stoneman,  1  Rep.,  218.  289 

If  a  seller's  representations  as  to  the  location  and  quality  of  his  lands,  though 
relied  on,  are  stated  by  him  to  be  repetitions  ot  what  others  made  to  him 
when  he  bought,  *nd  he  states  that  he  never  saw  the  lands,  and  knows 
nothing  about  them,  this,  if  honestly  said,  is  not  actionable  deceit.  Fore- 
man v.  Compton,  2  Rep.,  218.  479 
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DEEDS— 

Where  B,  a  father,  deeds  his  farm  to  a  married  daughter,  taking  back  a  life 
lease  from  the  daughter  alone,  and  an  agreement  for  the  support  of  him- 
self «nd  wife  during  life,  and  she  commits  them  to  the  care  of  G,  who 
abuses  them,  and  she  and  her  husband  also  deed  G.  the  property,  the 
court  will  restore  the  property  to  the  father  for  life,  and  require  G  to  pav 
fe  the  difference  between  the  living  he  did  and  should  have  furnished 
Bacon  v.  Gibbs,  Rec.,  25.  23 

For  the  time  B  w  is  absent  from  G,  he  to  be  allowed  such  sum,  for  sup- 
port, to  be  paid  by  G,  as  should  be  reasonable,  and  for  the  future  to  have 
the  use  of  the  farm  and  such  other  sum  as  might  afford  a  reasonable  sup- 
port in  addition — all  of  which  to  be  a  lien  on  the  farm.  Id 

Lot  No.  71 , "  according  to  Baldwin's  Survey,"  contained  156  83-100  acres.  By 
actual  survey  it  contained  162  19-100  acres.  By  a  purchase  of  50  acres  off 
the  south  part  of  Lot  71  "  according  to  Baldwin's  Survey,"  the  purchaser 
is  entitled  but  to  50  common  acres  and  has  no  interest  in  the  surplus. 
Hubbard  v.  Carman,  Rec,  57.  44 

DEPOSITIONS— 

A  witness  is  not  excused  from  giving  his  deposition  under  sections  338  and 
33(J  of  the  code,  on  the  ground  that  he  is  a  resident  of  the  county  in 
which  the  action  is  pending,  does  not  intend  to  depart,  is  in  good  health 
and  intends  to  be  present  in  court  upon  the  trial.  Nashder  in  re.,  1  Rep  , 
249.  299 

ditch- 
To  sustain  a  parol  license  to  maintain  a  ditch  across  the  land  of  another,  it  is 
not  sufficient  to  aver  merely  that  the  occupancy  of  the  lessee  was  origin- 
ally under  a  parol  license  for  a  vduable  consideration,  and  has  been  for 
nineteen  years  open,  visible,  adverse  and  notorious.  It  must  appear  that 
it  would  be  inequitable  to  close  the  ditch  up.  Wilson  v.  Higgins,  2  Rep., 
411.  285 

DIVORCE  AND  ALIMONY— 

A  decree  allowing  alimony,  payable  at  certain  dates,  on  condition  that  the 
wife  shall  relinquish  her  dower  in  her  husband's  real  estate,  which  is  not 
described,  requires  no  election  on  her  part  before  she  is  entitled  to  the 
same,  and  she  need  only  be  ready  and  willing  to  release  her  claim,  on 
request,  whenever  a  description  of  the  laud  is  given  her.  Coleman  v. 
Sherwood.    2  Rep.,  211.  477 

Mere  fraudulent  misrepresentations  in  a  marriage  contract  as  to  name,  for- 
tune, or  social  standing  of  the  parties,  are  not  sufficient  grounds  for  the 
granting  of  a  divorce  on  the  ground  of  fraud,  Meyer  v.  Meyer,  1  Rep., 
249.  345 

It  is  not  sufficient  to  constitute  gross  neglect  that  a  wife,  after  getting  all 
her  husband's  property,  under  a  promise  to  make  mutual  wills,  has  be- 
come insolent  and  abusive  and  refuses  to  cohabit  w  th  him  and  has  or- 
dered him  to  leave  the  house  and  finally  abandoned  him.  Dunbar  v.  Dun- 
bar, 1  Rep.,  148.  237 

DOWER— 

A  petition  for  dower  under  the  statute  in  the  commou  pleas  court,  is  not  a 
civil  action  and  is  not  appealable.     Arneel  v.  Knox,  1  Rep.,  2S5.  313 

Where  a  wife  is  divorced  for  the  husband's  aggression,  and  she  receives  a 
decree  for  alimony  in  m«»ney,  to  be  in  lieu  of  dower,  which  is  decreed  to  be 
released,  such  discharge  of  dower  does  not  cut  her  off  from  her  right  of 
dower  in  lands  of  the  husband  not  given  her  as  dower.  Foote  v.  Worth- 
in  gton,  2  Rep.,  274.  500 

On  divorce  for  the  aggression  of  the  husband,  and  restoration  to  the  wife 
of  all  ler  lands,  with  power  to  acquire  hold,  manage  and  d.spose  of,  etc., 
the  husband  has  no  estate  by  the  curtesy  or  otherwise.  Neffv.  Turkle, 
1  Rep.,  284.  314 
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In  an  action  to  foreclose  a  mortgage  made  by  a  divorced  wife,  the  title  will 
be  quieted  against  the  claims  of  the  ex-husband  for  curtesy,  on  a  prayer  by 
both  mortgagor  and  mortgagee.  lb 

EASEMENT— 
A  right,  or  easement,  which  a  party  has  no  notice  of,  actual  or  constructive, 
does  not  follow  the  property  into  hands  of  a  purchaser.  Brooks  v.  Massey, 
1  Rep.,  66.  136 

EJECTMENT— 

The  only  right  a  person  in  possession  without  title  has  to  recover  the  value  of 
his  improvements  is  such  as  the  occupying  claimant  law  gives  him,  and 
which  only  gives  him  a  right,  in  case  he  is  ejected,  and  he  cannot  after 
ejectment  maintain  an  independent  action  to  recover  them.  Raymond  v. 
Ross,  2  Rep..  410.  578 

Whether  an  action  of  ejectment  may  be  maintained  by  the  owner  of  the 
legal  title  as  against  a  defendant  in  possession  by  virtue  of  a  land  con- 
tract, rescinded  by  the  plaint  iff,   query.    Zoeter  v.  Dawson,  2  Rep.,  10. 
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A  petition  in  such  a  case  which  does  not  aver  that  the  plaintiff  has  com- 
plied with  the  terms  of  the  contract  on  his  part  is  defective.  lb 

Where  one  claiming  under  a  sheriff 's  sale  ejects  parties  claiming  under  a  sale 
by  the  judgment  debtor  after  sale,  but  before  confirmation,  the  latter  are 
entitled  to  the  benefit  of  the  occupying  claimant's  rights,  where  they  are 
not  such  vendees,  but  there  are  intermediate  conveyances  duly  authenti- 
cated and  recorded.    Avery  v.  Royer,  2  Rep.,  201.  464 

EMINENT  DOMAIN— 

If  a  city  build  a  school  house  partially  on  its  own  lot,  part  of  the  building 
being  on  the  property  of  a  private  person,  such  person  would  be  entitled 
to  the  accumulation  if  he  did  not  clearly  assent  to  such  building,  and  in 
condemnation  proceedings  the  additional  value  must  be  assessed  to  him. 
Cleveland  v.  Slade,  1  Rep.,  105.  194 

ERROR— 

In  an  action  by  a  vendee  of  real  estate  for  a  rescission  and  judgment  for  the 
purchase  money  paid,  and  the  vendor  dies  after  judgment,  his  executrix 
is  the  proper  person  to  prosecute  error  to  such  judgment.  Keck  v. 
Jenney,  1  Rep.,  90.  173 

A  judgment  of  an  inferior  tribunal,  as  mentioned  in  section  6708,  Revised 
Statutes,  can  be  corrected  for  errors,  not  apparent  on  the  record,  by  the 
court  of  common  pleas,  and  therefore,  a  judgment  of  a  justice  against  a 
married  woman  on  her  note,  not  given  lor  the  improvement  of  her  estate, 
and  which  is  only  suable  in  equity,  may  be  reversed  in  error  though  the 
record  does  not  show  the  coverture.     Shreve  v.  Parrott,  2  Rep.,  52.      373 

Where  a  petition  in  error  was  filed  in  the  supreme  court,  but  no  supersedeas 
bond  given,  afterwards  action  was  begun  before  a  justice  on  an  appeal 
bond  taken  in  the  same  case  before  the  magistrate  :  Held,  that  such  a 
bond  afterwards  given,  operated  on  the  case,  and  if  judgment  has  been 
rendered  by  the  justice  refusing  to  recognize  the  stay,  and  a  transcript  for 
execution  filed,  the  court  of  common  pleas  can  vacate  the  levy  and  order 
a  stay  of  proceedings.     Wooster  v.  Schaaf,  2  Rep.,  379.  661 

In  an  action  on  a  supersedeas  bond  executed  in  behalf  of  one  of  the  de- 
fendants, such  defendant  cannot  set  up  that  he  has  a  right  of  action  against 
hiscodefendantsof  the  original  case  to  compel  them  to  satisfy  the  original 
judgment.     Hutchins  v.  Wick,  1  Rep.,  89.  170 

EVIDENCE— 

In  an  action  against  two  persons  jointly  for  the  price  of  goods  sold  them, 

plaintiff  may  offer  in  evidence  his  books,  showing  that  the  goods  were 

charged  to  both,  and  such  evidence  is  competent,  though   the  entry  was 

made  without  defendant's  knowledge.     McGee  v.  Organ  Co.,  2   Rep.,  220. 

481 
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EVIDENCE— Concluded— 

The  real  contract  by  which  an  indorsement  in  blank  was  made,  may  be 
shown  by  parol  evidence.     Worthington  v.  Smyth,  1  Rep.,  395.  574 

Parol  evidence  is  admissible  to  show  that  the  consideration  of  one  dollar 
recited  in  a  bill  of  sale  is  in  fact  a  larger  amount.  Hicks  v.  Cubbon,  2 
Rep.,  121.  408 

It  is  competent  to  refer  to  statements  of  fact  contained  in  another 
court,  so  as  to  make  them  a  part  of  the  defense  in  which  they  are  referred 
to,  in  order  to  avoid  repetition,  but  a  reference  to  such  facts  as  "for  the 
reasons  hereinafter  stated"  does  not  contain  conclusion  of  fact 
Ketchum  v.  Phillips,  1  Rep.,  9.  81 

The  production  of  books  and  papers  byjthe  opposite  party,  as  provided  for  by 
section  360  of  the  code,  (g  5289,  R.  S.),  does  not  authorize  compulsory  pro- 
duction iii  an  examination  of  the  adverse  party  before  a  notary  before 
trial,  but  refers  to  this  production  at  the  trial  either  before  the  court  or 
a  master  or  referee.     Kelley  v.  Ingersoll,  1  Rep.,  210.  284 

In  an  action  for  damages  caused  by  the  negligence  of  defendant  in  hitching 
a  fractious  horse  in  his  deliverv  wagon,  a  question  as  to  what  the  driver 
said  regarding  the  character  of  his  horse,  to  which  he  replied  that  he  had 
a  '*  green  "  horse  is  not  competent,  as  such  declaration  of  a  mere  agent 
is  not  part  of  the  res  gestce.     Mills  v.  Grasselli,  1  Rep.,  82.  161 

It  may  be  shown  by  parol  evidence  that  one  apparently  an  indorser  on  a 
note  is  really  liable  as  principal  debtor,  and  that  no  demand  and  notice 
was  necessary  in  order  to  make  such  party  liable.  Stark  v.  Benton,  2 
Rep.,  107.  401 

The  admissions  of  testimony  in  rebuttal  which  would  properly  have  been 
evidence  in  chief,  is  not  ground  of  reversal.  Kane  v.  Stone  Co.,  2  Rep., 
290.  509 

It  is  not  error  to  exclude  a  question  asked  of  the  city's  civil  engineer  as  to 
whether  the  city  has  adopted  a  system  of  sewerage,  and  districted  the 
city  for  that  purpose ;  such  fact  should  be  proved  by  the  ordinances  of  the 
city,  to  that  effect.     Cleveland  v.  Beaumont,  2  Rep.,  172.  444 

Pi  rol  evidence  is  not  admissible  to  show  that  a  written  subscription  to  a  rail- 
way payable  on  completion,  was  given  in  consideration  of  certain  culverts 
and  bridges  to  be  put  in  at  the  defendant's  farm,  as  promised  by  the 
soliciting  agent.  551 

EXECUTIONS - 

Defendant  having  in  his  hands  an  execution  against  G,  after  having  received 
a  bond  of  indemnity,  levied  the  execution  on  goods  in  plaintiffs'  store  as 
property  of  G,  and  closed  the  store,  and  held  the  goods  for  a  month,  and 
until  on  trial  of  right  of  property,  on  which  the  property  was  found  to  be 
plaintiffs*,  when  it  was  delivered  up  to  them.  Held:  Defendant  was  liable 
for  the  injury  sustained  by  plaintiffs  as  at  common  law,  and  must  make 
good  to  them  the  damages.     Searles  v.  Abbey,  Rec,  63.  48 

The  rule  of  damages  is  the  injury  done  to  the  property,  or  loss  of  any  of 
it  while  in  the  sheriff 's  hands,  including  the  depreciation  of  it ;  to  which 
amounts  interest  on  the  whole  value  of  the  property  which  was  held  by 
the  defendant  is  to  be  added.  lb 

For  injury  to  business,  or  salary  of  clerks,  or  store  rent  during  the  time  the 
levy  subsists,  no  recovery  can  be  had  against  the  sheriff.  lb 

Under  section  459  of  the  Code,  in  a  proceeding  in  aid  of  execution,  nothing 
can  be  done  further  than  examine  the  judgment  debtor.  No  further  order 
can  be  made  when  it  appears  that  a  third  person  has  a  claim  on  the  prop- 
erty sought  to  be  subjected  :  his  right  can  be  affected  only  by  a  trial  by  a 
court  or  jury,  in  the  ordinary  way.     Stone  v.  Smith,  Rec  ,  91."  68 

Where  a  levy  of  execution  is  made  by  a  sheriff  on  a  stock  of  goods  belonging 
to  a  judgment  debtor,  and  subsequently  a  constable  levies  on  the  same 
goods,  subject  to  the  sheriffs  levy  and  with  the  sheriff's  consent,  such 
second  levy  is  good.    Benedict  v.  Deckland,  1  Rep.,  83.  163 
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EXTRADITION— 

In  order  that  a  person  may  be  classed  as  a  fugitive  from  justice,  the 
commission  of  the  criminal  act  with  which  he  is  charged,  must  have 
been  committed  by  him  in  the  state  that  charges  him  with  the  act.  In 
other  words,  he  must  have  come  bodily  within  the  jurisdiction  and  un- 
der the  power  of  their  laws  at  the  time  he  committed  the  offense.  Nolze 
v.  Wilcox,  1  Rep.,  51.  125 

FALSE  IMPRISONMENT— 

A  railway  corporation  may  be  held  liable  on  an  action  for  false  imprison- 
ment.   Nichols  v.  Railroad,  1  Rep.,  268.  306 

FIXTURES— 

Partitions,  platforms,  tables  and  furnace  registers  are  fixtures  and  cannot 
be  removed;  but  the  portable  furnace  connected  onl}r  by  pipes  to  the 
registers,  counters  nailed  to  the  floor,  shelving  and  drawers,  are  chattels 
and  are  removable.     Paine  v.  Coffin,  1  Rep.,  1.  351 

FRAUD— 

Placing  property  in  the  hands  of  trustees  for  the  benefit  of  creditors,  nega- 
tives the  idea  of  fraud.     Wickham  v.  Dillon,  Rec,  79  60 

Averment  of  damages  resulting  from  the  commission  of  an  act  of  fraud,  is 
a  statement  of  a  fact,  and  though  perhaps  open  to  a  motion  so  as  to  show 
how  the  damages  were  caused,  yet  the  averment  of  the  fr  md  and  conse- 
quent damages  is  good  on  demurrer.    Jenkinson  v.  Stonemau,  1  Rep.,  218. 

QQQ 

GUARDIAN  AND  WARD— 

Where  the  ward  was  a  married  woman,  and  there  was  no  agreement  with  her 
guardian  that  her  separate  estate  should  be  liable,  and  as  the  law  im- 
poses the  obligation  on  her  husband,  board  for  the  ward,  her  husband 
and  children,  by  the  guardian,  cannot  be  charged  in  his  account. 
Dangleheisen  v.  Alexander,  2  Rep.,*319.  532 

A  petition  by  a  son,  a  minor,  against  his  father,  who  as  his  guardian,  had 
made  a  pretended  sale  and  got  this  property  himself,  is  not  open  to  a  mo- 
tion to  compel  plaintiff  to  state  when  he  became  of  age,  so  that  the  appli- 
cability of  the  statute  of  limitations  may  be  known,  for  such  date,  pertains 
only  to  the  defense  and  not  to  the  plaintiff's  case.  Anonymous,  1  Rep., 
148.  234 

In  an  action  attacking  the  judgment  rendered  in  a  replevin  action,  a  defense 
that  the  judgment  is  void  because  defendant  was  a  minor  and  no  guardian 
ad  /item  was  appointed,  is  demurrable,  for  such  defense  attacks  the  judg- 
ment collaterally.     Taylor  y.  Graves,  1  Rep.,  178.  261 

A  guardian  has  no  right  to  despoil  the  real  estate,  and  if  he  sells  a  barn 
on  it  and  the  buyer  takes  it  down  and  away,  the  buyer  is  liable,  and 
the  guardian  is  also  held  to  be  a  co- trespasser.  Johnson  v.  Meyer,  2 
Rep.,  81.  383 

The  possession  of  a  guardian  of  the  real  estate  of  his  ward  is  the  pos- 
sessions of  the  ward,  so  as  to  sustain  an  action  of  trespass  by  the  ward, 
by  his  next  friend,  for  a  trespass  committed  under  an  unlawful  permis- 
sion by  the  guardian.  lb 

HABEAS  CORPUS— 

In  a  proceeding  on  habeas  corpus,  for  the  discharge  of  a  prisoner  from 
arrest  on  a  warrant  of  extradition  issued  by  a  governor  in  compliance 
with  the  requisition  of  a  governor  of  another  state,  parol  evidence  is 
admissible  to  show  that  there  had  been  no  such  actual  presence  of  the 
accused  in  the  demanding  state.    Nolze  v.  Wilcox,  1  Rep.,  51.  125 
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Where  the  property  from  which  the  exemption  is  claimed  is  a  quantity  of 
brick,  it  is  sufficient  to  select  $500  worth  of  brick  without  picking  out  the 
particular  brick  or  portion  of  the  pile.    Hall  v.  Brown,  1  Rep.,  9.  80 

A  debtor  has  the  right  to  select  in  lieu  of  homestead  the  personalty  levied  on 
by  an  execution,  and  such  debtor  may  replevy  the  personalty  without  re- 
gard to  the  fact  that  he  may  have  other  property  wnich  he  refuses  to  dis- 
close.   Clark  v.  Hicks,  2  Rep.,  129.  413 

HUSBAND  AND  WIFE— 

Where  a  married  woman  and  her  husband,  in  payment  of  goods  sold  to  her, 
convey  her  land  subject  to  a  mortgage,  and  covenants  in  the  deed  to  pay 
the  mortgage  judgment  against  her  on  the  covenant  may  be  had,  although 
she  and  her  husband  also  convey  other  lands  of  hers  to  secure  the  pay- 
ment of  such  incumbrance.     Hubbard  v.  Harris,  2  Rep.,  403.  5/7 

In  an  action  against  the  maker  of  a  note,  a  married  woman,  in  order  to 
charge  her  separate  estate,  the  petition  must  aver  that  she  had  separate 
property  at  the  time  the  action  was  instituted,  but  averring  that  she  had 
separate  property  when  the  note  was  executed  is  bad  in  demurrer.  Wil- 
cox v.  Zimmerman,  1  Rep.,  75.  150 

In  an  action  against  a  woman,  the  maker  of  a  note,  an  answer  that  at  the 
time  of  making  the  ntt  and  of  answering,  she  is  a  married  woman,  the 
wife  of  a  person  named,  is  not  demurrable.  lb 

In  a  petition  against  a  husband  and  wife  on  an  account,  it  is  necessary,  in 
oraer  to  have  judgment  against  the  wife,  to  aver  that  she  intended  to 
charge  her  separate  property  and  that  she  is  possessed  of  separate 
property.     Roskoph  v.  Coates,  1  Rep.,  60.  135 

An  action  to  charge  the  separate  property  of  a  married  woman  doing  busi- 
ness with  her  husband,  for  a  bill  of  goods  sold  to  them,  need  not  make 
him  a  co-defendant.     Fisher  v.  McMahon,  1  Rep.,  18.  93 

The  separate  property  of  the  wife  is  liable  for  a  bill  of  groceries,  where  she 
and  her  husband  are  carrying  on  the  grocery  business.  lb. 

No  judgment  can  "be  recovered  against  a  married  woman  on  a  contract  with  a 
real  estate  broker  to  pay  a  commission  for  the  sale  or  exchange  of  her 
separate  real  estate.    Hills  v.  Lambert,  2  Rep.,  305.  520 

Where  a  married  woman  buys  certain  real  estate,  assuming  a  certain  mort- 
gage as  part  of  the  purch  ise  money,  she  becomes  liable  ior  the  debt,  and 
therefore  her  grantees  purchasing  such  premises  and  assuming  the  mort- 
gage, are  bound  to  pay  it     Brewer  v.  Maurer,  2  R~pM  155.  433 

Where  a  married  woman  contracts  to  buy  real  estate  and  is  in  possession, 
but  has  ceased  to  make  the  agreed  payments,  equity  will  give  a  remedy  to 
the  vendor's  executor.     Brooker  v.  Grossman,  1  Rep.,  177.  258 

A  wife  may  maintain  an  action  against  any  one  who  shall  deprive  her  of 
the  services,  affections,  etc.,  of  her  husband ;  and  if  the  husband,  after 
divorce,  marry  his  seductress,  he  becomes  liable  to  such  action. 
Scheurer  v.  Scheurer,  1  Rep.,  233.  297 

An  undertaking  on  the  part  of  the  wife  to  charge  her  separate  property 
with  the  payment  of  a  debt  need  not  be  in  writing.  Fisher  v.  McMahon, 
1  Rep.,  14.  87 

If  it  was  in  writing  there  is  no  law  making  it  necessary  to  attach  it  to 
the  petition.  lb. 

In  an  action  to  recover  a  debt  due  the  wife,  she  and  her  husband  may  join 
as  plaintiffs,  and  a  joint  judgment  in  such  action  may  be  rendered  in  their 
favor.    Carter  v.  Reinheimer,  1  Rep.,  75.  148 

Liability  of  married  woman  on  an  agreement  to  assume  payment  of  mort- 
gage upon  real  estate  purchased  by  her,  and  of  her  grantee  who  assume 
to  pay  the  mortgage.     Maurer  v.  Brewer,  1  Rep.,  348.  345 

A  married  woman  cannot  prosecute  or  defend  by  next  friend,  and  her  hus- 
band must  be  joined  where  she  cannot  sue  alone.  Anderson  v.  Pack,  4 
Rep.,  260.  495 
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A  married  woman  deposited  a  sum  of  money  with  C.  &  B.,  bankers,  and 
thereafter  in  an  action  instituted  by  third  parties  against  the  husband 
alone,  an  attachment  was  issued  and  process  in  garnishment  served  upon 
C.  &  B.  and  upon  the  wife.  Pursuant  to  an  order  of  the  court  in  such  ac- 
tion, the  court  finding  that  the  deposit  in  the  name  of  the  wife  was  in  fact 
a  credit  of  the  husband,  C.  &  B.  paid  said  sum  into  court  In  an  action 
subsequently  brought  by  the  wife  to  recover  of  C.  &  B.  the  amount  of  the 
deposit,  Held,  That  sucn  payment  by  C.  &  B.  did  not  constitute  a  valid 
defense,  she  not  having  been  a  party  to  the  previous  action. — Crumb  v. 
Treiber,  2  Rep.,  267.  ,  492 

A  petition  alleging  that  a  married  woman  owns  separate  real  estate,  and  that 
she  buys  goods  in  her  own  name,  and  that  she  agreed  to  charge  her  sep- 
arate estate  with  the  purchase  of  the  goods  ;  Held,  that  an  answer  deny- 
ing that  she  ever  agreed  or  intended  to  charge  her  separate  property,  is 
bad  on  demurrer,  as  this  would  be  a  mere  dental  of  a  conclusion  of  law, 
as  deduced  from  the  facts  alleged  and  admitted  in  the  petition  and 
answer.     Sand  v.  Sire,  2  Rep.,  329.  533 

Where  a  wife  gives  a  bill  of  sale  of  her  husband's  property,  in  his  presence, 
it  is  error  to  charge  that  such  bill  of  sale  is  as  binding  on  the  husband 
as  if  he  had  signed  it ;  as  this  fact  is  for  the  jury  to  determine  as  a  matter 
of  estoppel.     Hecks  v.  Cubbon,  2  Rep.,  121.  408 

INDICTMENT— 

Inserting  in  an  indictment  the  date  of  the  commencement  of  a  term  at 
which  it  was  found,  and  after  it  has  been  returned  by  the  grand  jury,  is 
an  immaterial  amendment,  and  does  not  affect  the  indictment  Smith  v. 
State,  Rec,  62  48 

A  material  jdefect  can  be  remedied  only  by  a  new  indictment  lb. 

The  prosecuting  attorney  of  the  police  court  need  not  swear  to  an  informa- 
tion filed  by  him  for  the  violation  of  a  city  ordinance.  O'Brien  v.  Cleve- 
land, 1  Rep.,  100.  189 

INJUNCTION— 

In  an  action  against  a  corporation  to  subject  unpaid  subscriptions,  a  tem- 
porary injunction  against  the  directors  will  not  be  dissolved  where  part 
of  the  officers  are  insolvent,  the  solvency  of  the  company  doubtful,  and 
as  it  is  uncertain,  if  allowed  to  collect  the  unpiid  subscriptions,  they  will 
apply  them  properly.  But  a  receiver  will  not  be  appointed  where  bond  is 
given  that  fund  will  go  where  it  belongs.  Upson  v.  Quarry  Co.,  2  Rep., 
355.  547 

INSURANCE,  FIRE— 

An  action  on  a  policy  of  insurance,  in  which  the  petition  avers  that  the  prem- 
ises were  destroyed  by  fire,  etc.,  but  which  does  not  affirmatively  show 
that  the  action  was  brought  within  the  time  stipulated  in  the  policy  of  in- 
surance, and  there  being  no  excuse  alleged,  the  petition  is  defective,  and 
demurrable.    Minerick  v.  Ins.  Co.,  1  Rep.,  134.  228 

When  a  policy  of  insurance  contains  a  proviso  that  no  suit  or  action  shall 
be  sustainable  against  the  company  unless  commenced  within  twelve 
months  after  the  loss  occurs,  it  devolves  upon  the  plaintiff,  the  policy  be- 
ing made  part  of  the  petition,  to  show  cause  for  delay  if  not  commenced 
within  the  time  specified.  lb. 

Where  the  house  insured  is  a  part  of  a  freehold  described  as  being  within 
the  county,  it  sufficiently  appears  that  the  loss  occurred  within  the  county. 

lb. 

False  swearing  as  to  the  amount  of  loss,  to  avoid  the  policy,  must  be  wil- 
ful, and  not  merely  inadvertent  or  negligent  Bank  v.  Ins.  Co.,  1  Rep., 
339.  340 

One  to  whom  the  loss,  if  any,  is  payable,  is  in  no  better  position  than  the 
assured,  and  false  swearing  or  fraud  of  the  assured  will  defeat  such  payee, 
the  same  as  it  would  the  assured.  lb, 

38    C.  L,.  R. 
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INSURANCE,  FIRE— Concluded— 

Where  defendant  company  insured  for  $2,000  and  there  is  other  insurance 
of  $5,000,  the  recovery  must  be  for  two-sevenths  of  the  loss.  lb. 

A  contract  of  insurance  is  complete  on  the  settlement  of  the  terms  with  an 
agent  authorized  to  contract  and  the  policy  is  mere  evidence,  and  if  the 
agent  agrees  to  take  a  note  in  payment  of  the  premium,  this  is  binding 
on  the  company.      Hughs  v.  Ins.  Co.,  2  Rep.,  125.  412 

INSURANCE,  LIFE— 

Where  an  insurance  company  refuses  to  recognize  a  life  policy  as  in  force, 
because  of  the  failure  of  the  insured  to  comply  with  the  provisions  of 
the  policy :  Held,  That  the  insured  has  two  remedies :  First,  to  elect  to 
consider  the  policy  at  an  end  and  sue  for  an  equitable  value  theteof ;  and, 
second,  to  bring  a  suit  to  have  the  policy  adjudged  to  be  in  force.  Ins.  Co. 
v.  Robinson,  2  Rep.,  171.  442 

INTEREST  AND  USURY— 

The  discount  of  a  draft  drawn  in  Ohio  on  a  bank  in  New  York  city,  "  ac- 
ceptance waived,"  having  ninety-five  days  to  run,  and  discounted  by  a 
branch  of  the  State  Bank  of  Ohio,  is  not  usurious  because  the  branch 
bank  reserved  interest  at  the  rate  of  6  per  cent,  per  annum>  without  allow- 
ing for  the  difference  in  sight  exchange.     Bank  v.  Williams,  Rec,  92.    69 

Such  transaction  must  be  governed  by  the  61st  section  of  the  law  of  Ohio, 
to  incorporate  the  State  Bank,  etc.,  and  not  by  section  4  of  the  act  of 
1850.  lb. 

If  at  the  time  of  the  discount  the  draft  was  worth  more  than,  par,  it  would 
tend  strongly  to  show  that  the  transaction  was  usurious.  lb. 

An  answer  of  a  defendant  in  a  foreclosure  suit,  where  the  petitioner  avers  to 
have  an  interest,  merely  setting  up  usury  in  the  consideration  of  a  plain- 
tiffs claim,  without  showing  any  interest  in  himself  is  bad,  and  is  demur- 
able,  for  he  appears  as  a  mere  volunteer.     Strass  v.  Binder,  1  Rep.,  123.  216 

A  decree  for  principal  and  interest  on  a  note  bearing  interest  at  eight  per 
cent,  payable  annually,  should  be  for  the  whole,  on  the  whole  amount  of 
principal  and  interest  co'mputed  to  the  first  day  of  the  term,  with  inter- 
est on  the  whole  sum  thereafter,  at  the  rate  of  eight  per  cent,  till  paid, 
without  annual  rests.     Stoppel  v.  Kraus,  1  Rep.,  31.  106 

INTOXICATING  LIQUORS— 

A  sale  of  intoxicating  drinks  to  a  minor  under  twelve  years  of  age,  as 
agent  of  S,  is  a  sile  to  S,  and  need  not  be  upon  the  written  order  of  the 
parent,  etc.,  of  the  minor,  to  render  such  sale  lawful.  Pollard  v.  State, 
Rec,  35.  30 

JOINDER  OF  ACTIONS— 

An  action  for  specific  performance  or  equitable  relief  under  a  promise  to 
make  mutual  wills,  and  an  action  for  gross  neglect  of  duty  in  getting  and 
retaining  all  of  the  husband's  property  in  reliance  on  such  promise,  and 
then  attempting  to  drive  him  out,  are  not  joinable  in  one  action.  Dunbar 
v.  Dunbar,  1  Rep.,  48.  237 

JUDGMENTS— 

If  the  record  shows  a  judgment  confessed  and  execution  awarded,  it  is  suf- 
ficient, although  there  is  no  technical  finding  and  rendition  of  judgment. 
Simmons  v  Brown,  Rec,  33.  29 

A  judgmeut  confessed  by  virtue  of  a  warrant  of  attorney  authorizing  judg- 
ment to  be  confessed  in  favor  of  the  holder  of  the   note,  and   "against 

,"  is  not  erroneous  because  the  plaintiff  is  not  the  payee,  or  the  name 

of  the  person  is  blank  against  whom  judgment  may  be  confessed.    Leish 
v.  Cromwell,  Rec,  38  .32 
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Whether  a  judgment  is  a  lien  on  mortgaged  premises,  the  mortgagor 
being  out  of  possession  and  the  condition  forfeited.  Quceref  Estep  v. 
Adams,  Rec,  51.  40 

A  judgment  obtained  in  the  absence  of  defendant  and  his  counsel,  when 
the  counsel  was  prevented  from  attending  the  trial  by  sickness,  will  be 
set  dside  on  motion,  and  a  new  trial  granted.  Wickham  v.  Dillon,  Rec, 
79.  60 

In  the  suit,  before  the  code,  of  W  v.  E,  a  reference  was  made  in  the  com- 
mon pleas,  and  the  referee  was  ordered  to  take,  and  state  an  account  be- 
tween the  parties.  E  did  not  assent  to  the  reference.  The  referee  re- 
ported an  indebtedness  of  over  $10,000  from  E  to  W.  The  court,  follow- 
ing the  reference,  rendered  judgment  for  the  amount  found  due  by  the 
referee:  Hetd%  such  judgment  is  eironeous.  The  court  should  have 
rendered  judgment  on  its  own  finding,  or  the  finding  of  a  jury,  and  this 
should  appear  from  the  record.    Eldridge  v.  Woolsey,  Rec,  59.  45 

Where  a  petition  for  a  judgment  on  a  cognovit  note  does  not  state  facts 
necessary  to  give  jurisdiction,  the  judgment  will  be  vacated  on  motion. 
Hower  v.  Jones,  1  Rep.,  257.  302 

Where  the  assign tient  of  a  judgment  is  attested  by  a  witness,  who  is  a 
non-resident,  it  is  not  necessary  in  proving  the  ownership  of  such  judg- 
ment to  prove  it  by  a  deposition  of  such  witness,  as  other  proof  is  admis- 
sible in  suqh  cases.    Hutchins  v.  Wick,  1  Rep.,  89.  170 

A  judgment  by  default  on  an  official  bond,  against  all  the  defendants  as 
principals,  without  stating  therein  which  were  sureties  is  not  ground  for 
reversal  on  error.    Backus  v.  Ins.  Co.,  299.  518 

A  judgment  will  not  be  reversed  on  exception  tea  charge  of  the  court  when 
the  bill  of  exceptions  shows  only  an  isolated  part  of  the  charge,  which  can 
be  construed  to  sustain  the  verdict,  and  must  have  beeu  so  understood 
by  the  jury,     Harbaugh  v.  Bates,  2  Rep.,  98,  395 

A  judgment  rendered  by  a  justice  of  the  peace  in  a  criminal  case  may  be 
reversed  on  error  for  insufficiency  of  the  transcript,  in  not  showing  that 
there  was  any  information,  plea,  trial,  verdict,  or  judgment.  Matzann  v. 
State,  2  Rep.,  98.  394 

A  judgment  against  George  Schlotman,  the  name  in  which  he  contracted  the 
debt,  is  a  lien  on  land  held  by  him  as  Gerhard  Schlotman,  his  true  name, 
as  against  a  buyer  without  notice.     Mack  v.  6chlotman,  1  Rep.,  269.      307 

A  court  of  equity  will  not  decree  a  judgment  lien  to  be  invalid  on  the  ground 
of  the  want  of  legal  notice  to  the  defendant,  where  the  plaintiff  has  not 
been  guilty  of  misconduct,  and  the  defeudant  has  had  actual  knowledge 
of  the  pendency  of  the  action,  unless  a  meritorious  defense  to  the  ac- 
tion be  shown.     Gifford  v.  Morrison,  1  Rep  ,77.  153 

A  judgment  against  the  seller  of  liquors  is  not  a  lien  on  the  lessor's  prem- 
ises until  so  declared  by  judgment,  and  if  the  lessor  dies,  the  liability 
abates  and  no  lien  can  be  taken  against  his  heirs  or  devisees.  H.irt  v. 
Corlett,  1  Rep.,  92.  181 

A  default  judgment  will  be  set  aside  where  an  answer  offered  states  a  per- 
fect defense,  and  it  is  shown  that  the  omission  to  file  was  caused  by  coun- 
sel being  engaged  in  trial  of  a  cause.  Cunningham  v.  Mathivet,  1  Rep  , 
341.  344 

The  negligence  of  a  party's  attorney  in  not  attending  to  the  case  is  not  ground 
to  vacate  the  judgment  for  casualty  or  misfortune.  Williams  v.  Heisley, 
1  Rep.,  196.  273 

Judgment  by  default  against  a  defendant,  where  defense  was  omitted  by  rea- 
son of  forgetfulness  of  his  attorney,  will  not  be  set  aside,  in  absence  of 
showing  that  the  party  had  no  adequate  remedy  against  his  attorney.  Gor- 
don v.  Cawle,  1  Rep.,  18.  92 

A  motion  to  set  aside  a  default  judgment,  on  the  ground  that  an  answer  could 
not  be  drawn  on  account  of  the  petition  being  taken  from  the  files  by  plain- 
tiff's attorney,  will  be  granted,  the  costs  to  abide  the  event  of  the  trial. 
Selberg  v.  Davidson,  1  Rep.,  194.  270 
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JUDGMENTS— Concluded— 

Where  a  mortgagor  sells  the  land  to  one  who  assumes  the  debt,  an  action  to 
foreclose  may  include  claims  for  personal  judgments  against  both  the 
mortgagor  and  his  grantee.    Stone  v.  Becker,  2  Rep.,  346.  541 

JUDICIAL  NOTICE— 

Where  an  indorser  whose  indorsement  was  made  in  another  state  is  is- 
issued,  the  laws  of  that  state  cannot  be  judicially  noticed,  where  the 
question  was  raised  by  demurrer,  and  as  a  result  the  laws  of  this  state 
will  be  applied.    Worthington  v.  Smyth,  2  Rep.,  395.  574 

JUDICIAL  SALE— 

Motion  to  set  aside  master's  sale  because  of  incorrect  metes  and  bounds 
in  advertisement.     Kotch  v.  Sieplein,  Rep.,  17.  88 

Where  an  individual  interest  in  certain  lands  was  decreed  to  be  sold,  without 
a  finding  as  to  what  that  interest  was;  Hcld>  that  this  proceeding  was 
delective  and  the  sale  should  be  set  aside    Warner  v.  Bente,  2  Rep.,  322.  531 

A  transcript  of  the  judgment  of  a  just-ce  is  being  filed  in  the  Common  Pleas 
for  execution,  and  a  sale  of  the  land  thereon  is  made,  the  purchaser 
cannot  file  a  motion  to  set  aside  the  sale  on  the  ground  of  irregularity 
in  the  judgment  proceedings.    Cullen  v.  Smidt,  1  Rep.,  43.  119 

In  an  action  to  recover  the  price  bid  by  a  purchaser  at  a  master's  sale,  the 
buyer  cannot  set  up  frauds  practiced  by  co-lienholders.  by  which  he  was  in- 
duced to  bid  more  than  the  property  was  worth,  after  sale  has  been  con- 
firmed and  no  effort  was  made  to  have  the  court  set  aside  the  sale  or  re- 
fuse its  confirmation.    White  v.  Raymond,  1  Rep.,  6.  79 

JURISDICTION— 

Consent  of  parties  cannot  give  the  court  of  common  pleis  jurisdiction  of 
a  cause  of  which  it  has  only  appellate  jurisdiction.  Ballou  v.  Farns worth 
1  Rep.,  17.  88 

A  demurrer  in  such  a  case,  instead  of  a  motion  to  strike  from  the  files,  is 
not  an  appearance  giving  jurisdiction,  and  does  not  prevent  a  motion  to 
strike  petitiou  from  files.  lb 

JUSTICE  OF  THE  PEACE— 

A  justice  of  the  peace  has  no  jurisdiction  in  an  action  in  which  it  is  sought  to 
recover  a  pavment  due  on  a  "land  contract"  McNickle  v.  EHckox,  1  Rep., 
199.  240 

An  action  to  recover  money  paid  on  a  verbal  land  contract,  which  has  been 
repudiated  by  the  vendor,  is  not  an  action  on  a  contract  for  the  sale  of 
land,  but  for  money  had  and  received  and  may  be  sustained  before  a 
justice  of  the  peace.    English  v.  Brooks,  1  Rep.,  43.  120 

There  is  no  provision  authorizing  a  review  of  the  findings  of  a  justice,  in 
forcible  entry  and  detainer,  as  being  against  the  weight  of  evidence,  if 
therefore,  there  were  no  exceptions  to  rulings  of  law,  or  on  evidence,  or 
because  there  was  no  evidence  to  support  the  finding,  which  would  make 
the  finding  against  law,  the  justice  is  not  obliged  to  sign  a  bill  of  ex- 
ceptions.   State  v.  Harmeyer,  1  Rep.,  211.  287 

JURY— 

Where  a  party  demands  a  struck  jury  and  the  clerk  served  the  panel  on  the 
parties  and  notified  them  of  the  time  to  strike,  and  they  failed  to  strike 
during  the  term,  such  neglect  waives  that  right,  and  it  is  too  late  to  claim 
it  at  the  trial  of  the  cause  at  a  subsequent  term.  Hutchens  v.  Wick,  1 
Rep.,  89.  170 

It  is  competent  for  the  parties  by  agreement  to  exhibit  to  the  jury,  when 
viewing  premises,  the  operation  of  the  machinery  by  which  the  injury  was 
occasioned.    Devereaux  v.  Thornton,  2  Rep.,  177.  449 
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LANDLORD  AND  TENANT— 

A  tenant  may  recover  money  expended  in  making  repairs  on  the  premises  by 
virtue  of  a  contract  with  the  landlord,  by  the  terms  of  which  the  landlord 
was  to  repay  the  money,  thus  expended,  at  the  expiration  of  the  tenant's 
lease.    Green  v.  Wick,  1  Rep.,  230.  301 

Where  a  tenant  expressly  reserves  a  right  to  remove  fixtures  at  the  end  of 
his  term,  all  rent  being  paid,  implied  right,  to  make  such  removal  is 
limited  to  the  end  of  the  term  and  the  lessor's  right  to  prevent  removal 
until  rent  is  paid  is  superior  to  a  chattel  mortgage.  Winslow  v.  Wil- 
kins.  2  Rep,,  387.  567 

A  mining  contract  not  for  a  term  certain,  with  stipulations  for  payment  of  a 
yearly  amount  until  mining  operations  commenced,  is  not  realty  as  an 
absolute  sale  of  the  minerals,  but  is  a  chattel  capable  of  sale  as  such  by 
the  lessee's  administrator.     Horn  v.  Bowen  Bros.,  2  Rep.,  133.  419 

Nonpayment  of  rent  does  not  ipso  facto  end  the  term,  but  the  tenant  can 
remove  fixtures  if  he  is  in  possession.     Paine  v.  Coffin,  2  Rep.,  1.  351 

An  action  for  rent  on  a  parol  lease  "whereby  defendants  became  possessed  of 
the  whole  of  said  terms,"  and  paid  the  first  month's  rent  in  advance,  is 
not  open  to  the  objection  to  make  more  definite  and  certain,  by  stating 
whether  defendants  ever  took  possession  under  the  lease.  Miller  v. 
Caskey,  1  Rep.,  148.  236 

In  an  action  for  damages  for  entering  plaintiff's  property  and  taking  away 
certain  personal  property,  defendant  pleaded  a  license  under  conditions 
of  a  chattel  mortgage,  reply  that  the  notes  and  mortgage  sued  on  were 
obtained  by  fraud  and  misrepresentation,  such  reply  is  not  demurrable, 
and  is  not  wholly  a  legal  conclusion,  but  contains  an  averment  of 
fact.     Derby  v  Corlett,  Rep., 210.  283 

A  license,  in  defense  of  a  trespass,  which  is  procured  by  fraud,  is  no  de- 
fense, and  it  is  not  necessary  to  expressly  revoke  it,  hence  a  reply  that  it 
was  obtained  by  fraud  is  not  demurrable.  lb. 

LIMITATIONS— 

Where  a  person  agrees  in  writing  to  pay  another  money  out  of  what  he  col- 
lects on  a  debt,  his  obligation  is  upon  the  instrument,  and  where  he  has 
wholly  disclaimed  any  trust  relation,  such  person  does  not  hold  as  on  a 
continuing  trust,  and  after  the  statute  of  limitations  has  run  against  the 
the  writing,  the  liability  is  also  barred.    Jones  v.  Kirby,  2  Rep.,  3oO.      534 

In  order  to  make  a  good  plea  of  the  statute  of  limitations  of  a  foreign 
state,  the  statute  itself  should  be  set  forth,  so  as  to  euable  the  court  to 
determine  whether  the  allegations  of  the  answer  or  plea  are  borne  out  by 
the  language  of  the  statute  itself.     R.  R.  Co.  v.  King,  1  Rep.,  313.  325 

Where  it  is  alleged  that  a  person  received  goods  and  agreed  to  account  for 
them,  or  for  their  proceeds,  but  that  he  appropriated  them  and  refused 
to  account  is  on  a  contract  to  account  and  not  in  tort,  and  a  p  ea  of 
four  years'  limitation  is  »-ad,  but  as  to  other  goods  taken  without  con- 
sent, a  plea  of  four  years'  time  is  good.  Davidson  v.  Hall,  1  Rep.,  3t>3.  350 

An  action  for  a  penalty  against  a  foreign  railway  which  operates  a  domestic 
road  is  not  saved  from  the  one-year  bar  of  the  statute  of  limitations  by 
its  non-residence,  unless  it  is  shown  to  be  a  lessee  which  has  taken  all  the 
statutory  steps  entitling  it  to  sue  and  be  sued  as  a  domestic  corporation. 
Crawford  v.  Pennsylvania  Co.,  2  Rep.,  19.  359 

MARRIAGE— 

To  constitute  a  valid  marriage  at  common  law,  all  that  is  required  is  per- 
sons competent  to  contract  and  an  agreement  to  take  effect  immediately 
which  need  not  be  followed  by  cohabitation  or  an  agreement  to  take  effect 
in  future,  followed  by  cohabitation.     Duncan  v.  Duncan,  Rec,  29.  26 

It  is  not  necessary  to  the  validity  of  such  marriage  that  it  be  solemnized 
by  an  officer  or  clergyman,  etc.  lb. 

This  rule  prevails  in  Ohio  and  the  United  States  generally.  In  England  it 
is  altered  by  act  of  Parliament.,  lb. 


606  INDEX. 

MARSHALING  LIENS— 

Where  the  owner  of  a  tract  mortgages  the  whole  of  it  and  then  sells  a  part  to 
B,  who  pays  by  assuming  the  mortgage  and  giving  a  mortgage  on  his  lot 
lor  the  balance,  which  latter  mortgage  the  owner  assigns  to  W,  who  claims 
that  the  balance  of  the  tract  should  first  be  sold  to  pay  the  former 
mortgage;  Heldy  that  W  has  only  such  rights  as  existed  between 
B  and  his  grantor.     Clark  v.  Benthem,  2  Rep.,  266.  498 

One  who  has  a  judgment  lien  upon  the  reaUy  is  entitled  to  have  the  per- 
sonalty sold  first  by  o  ie  who  h  is  a  mortgage  covering  both  realty  and  per- 
sonalty.   Stone  v.  Morris,  1  Rep.,  28.  101 

MASTER  AND  SERVANT— 

An  employee  is  chargeable  with  that  degree  of  intelligence  which  fits  him 
for  his  employment,  and  he  must  exercise  ordinary  care.  Joswoyax  v. 
Ry.  Co.,  1  Rep.,  306.  317 

A  superior  of  an  employee  has  no  authority  to  order  the  latter  to  commit 
an  act  the  doing  of  which  would  naturally  or  necessarily  be  attended  with 
great  danger  to  life  or  limb,  and  obedience  to  such  order  under  such  cir- 
cumstances would  be  such  negligence  as  would  defeat  the  latter's  recovery. 

MECHANIC'S  LIEN— 

In  order  that  a  party  may  obtain  a  mechanic's  lien  on  certain  premises,  the 
contract  must  be  made  with  the  owners,  and  if  the  lien  states  that  the 
work  was  done  under  a  contract  with  a  person  in  possession  of  the  prem- 
ises, this  would  create  no  lien  as  against  the  owners,  and  this  cannot  be 
enlarged  by  averments  in  the  petition  that  such  person  in  possession  was 
the  agent  of  the  owners,  so  as  to  be  a  contract  of  the  owners.  Filbert  v. 
Davis,  2  Rep.,  265.  496 

A  petition  by  a  sub-contractor  against  the  owner,  under  the  mechanic's  Hen 
law,  should  aver  that  the  materials  were  furnished  for  the  particular 
building  which  he  seeks  to  reach,  and  tne  owner  may  deny  and  disprove 
this,  and  although  he  may  have  given  the  contractor  a  copy  of  the  attested 
account,  still  he  may  defend  on  the  ground  that  the  materials  were 
furnished  for  other  work.    Teach  out  v.  Cleveland,  2  Rep.,  57.  376 

MlLtTlA— 

An  action  to  recover  a  sum  paid  by  a  military  organization  for  the  use  of 
an  armory  cannot  be  maintained  in  the  name  of  the  state  against  a  city 
for  a  failure  of  the  latter  to  provide  a  suitable  armory  for  military  organ- 
izations existing  within  its  limits.     State  v.  Cleveland,  1  Rep.,  31.  107 

The  only  remedy  in  such  a  case  is  by  mandamus.  lb. 

MORTGAGES— 

A  mortgage  delivered  for  record  has  priority  over  a  claim  by  W  under  an 
agreement  for  a  mortgage,  although  the  mortgagee  knew  of  W's  claim 
when  he  received  his  mortgage.    Brewster  v.  Clough,  Rec.  27.  25 

Although  W's  claim  for  a  mortgage  cannot  prevail  against  the  recorded 
mortgage,  yet  W's  demand  being  for  the  purchase  money  of  the  land 
mortgaged,  which  was  known  to  the  mortgagee  when  he  took  his  mort- 
gage, the  mortgage  will  be  postponed  to  W's  right  under  his  vendor's 
lien,  although  the  title  which  W.  held  to  the  land  and  sold  was  only  an 
equitab  e  one.  lb. 

A  purchased  land  of  S,  and  mortgaged  it  back  for  the  purchase  money. 
After  the  money  became  due,  D  recovered  a  judgment  against  A  in  the 
common  pleas.  A  afterwards  surrendered  possession  to  the  mortgagee, 
who  commenced  a  foreclosure  of  his  mortgage.  At  the  same  term  the  bill 
to  foreclose  was  filed  and  the  suit  pending  in  said  court,  a  second  judg- 
ment was  recovered  against  A  in  the  same  court,  but  recovered  on  a  day 
subsequent  to  the  commencement  of  foreclosure.  Neither  of  these 
judgment  creditors  was  made  a  party  to  the  proceedings  to  foreclose. 
The  mortgaged  premises  having  been  sold  under  these  proceedings,  and 
the  judgments  assigned  to  Estep,  he  claimed  a  right  to  redeem  said 
premises  by  paying  the  amount  of  the  mortgage.  Held,  plaintiff  had  a 
right  to  redeem  as  to  the  first  judgment      Estep  v.  Adams,  Rec,  51.    40 
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That  the  second  judgment  having  been  obtained  pendente  litey  it  was  not 
necessary  to  make  the  judgment  creditor  party  to  the  foreclosure.      lb. 

When  such  right  to  redeem  exists,  no  period  short  of  twenty-one  years  will 
bar  it.  lb. 

On  sale  of  property  to  an  infant  and  mortgage  back  to  secure  the  purchase 
money;  the  iniancy  of  the  mortgagor  is  no  defense  to  a  foreclosure  pro- 
ceeding on  the  mortgage.     Robinson  v.  Bergholtz,  1  Rep.,  29.  103 

In  an  action  brought  on  the  foreclosure  of  an  indemnity  mortgage  given  to 
protect  a  buyer  against  incumbrances,  it  is  proper  to  set  up  with  other 
claims  not  yet  due,  but  which  will  become  a  lien.  Hickox  v.  Avery,  1 
Rep.,  196.  275 

Where  a  mortgagee,  holding  several  notes  secured  by  the  mortgage,  assigns 
the  first  one  to  one  person,  and  afterwards  the  others  to  other  persons,  the 
person  who  obtains  the  first  note  is  entitled  to  priority  on  distribution. 
Lockwood,  v.  Robbins,  1  Rep.,  101.  192 

A  prayer  in  a  foreclosure  proceeding  asking  for  the  sale  of  certain  mortgaged 
lands,  to  pay  the  mortgage  debt,  is  sufficiently  definite  and  certain. 
Ebert  v.  Cubban,  1  Rep.,  43.  1*20 

A  mortgage  on  real  estate  covers  the  boiler,  engine  and  appliances  attached 
and  connected  with  them,  used  for  the  purpose  of  propelling  machinery 
in  a  planing  mill  on  the  property,  and  no  subsequent  chattel  mortgage 
can  affect  the  original  mortgage.     Stone  v.  Morris,  1  Rep.,  28.  101 

An  answer  by  one  of  two  partner  mortgagors,  showing  that  the  mortgagee  re- 
leased the  other  mortgagor  by  indorsement  on  the  notes,  does  not  show 
an  intention  to  discharge  the  mortgaged  premises  from  liability,  as  there 
is  no  averment  of  consideration  for  the  release,  the  indorsement  not  be- 
ing under  seal,  the  statute  allowing  release  of  one  partner  after  dissolu- 
tion does  not  apply,  as  it  is  not  shown  that  the  firm  was  dissolved,  and  as 
it  is  impossible  to  say  what  part  ot  the  debt  remained  to  be  enforced,  no 
defense  is  shown.     Robinson  v.  Bergholtz,  1  Rep.,  29.  193 

In  an  action  to  foreclose  a  mortgage,  in  which  plaintiff  avers  that  defendant 
duly  executed  and  delivered  the  note  to  plaintiff,  and  that  a  certain 
amount  is  due  on  it,  sufficiently  avers  ownership  of  the  note.  Sommers 
v.  Hawkins,  1  Rep.,  219.         *  293 

Where  a  mortgagee  transfers,  by  indorsement,  the  note  and  mortgage, With- 
out having  notified  the  mortgagor  of  such  assignment,  the  assignee  of 
such  mortgage  holds  it  subject  to  all  payments  thereafter  made  in  good 
faith  by  the  mortgagor  to  the  mortgagee.    Wirtz  v.  Leich,  2  Rep.,  89.    388 

When  the  buyer  pays  the  amount  of  a  mortgage  directly  to  the  mortgagee, 
the  master  is  entitled  to  his  poundage  and  has  a  right  to  return  no  sale, 
unless  the  purchase  money  is  paid  to  him.  Harmon  v.  Boutall,  1  Rep.,  33.  108 

MUNICIPAL  CORPORATIONS— 

Under  section  1692,  Revised  Statutes,  it  is  within  the  power  of  a  city  to 

prohibit  by  ordinance  the  publication   of  obscene  matter.      O'Brien   v. 

Cleveland,!  Rep.,  100.  189 

In  a  prosecution    under  a  city  ordinance,  the  certificate  of  the  clerk  of  the 

due  publication  of  the  ordinance  is  sufficient  proof  thereof.  lb 

Where  a  city  ordinance  imposes  a  greater  penalty  than  it  has  power  to 
impose,  a  sentence  thereunder  which  is  within  the  amount  of  punish- 
ment allowed  by  the  state  law  is,  under  section  106  of  the  code,  valid.     lb 

A  city  is  not  liable  in  damages  for  an  injury  to  a  convict  in  a  workhouse, 
caused  by  machinery  with  which  he  was  compelled  to  work  being  unsafe. 
Connor  v.  Cleveland,  1  Rep.,  267.  302 

A  municipal  ordinance  against  walking  or  riding  with  any  lewd  female,  or  to 
stand  and  converse  with  her  on  any  public  ground  within  the  corporation, 
is  not  authorized  by  section  1692,  Revised  Statutes,  giving  power  to 
punish  lewd  and  lascivious  behavior  in  the  streets  and  other  public  places, 
and  such  ordinance  is  unconstitutional  and  of  no  legal  effect  Cady  v. 
Barnes ville,  2  Rep.,  100.  396 
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NEGLIGENCE— 


Under  the  act  of  the  legislature  of  Ohio,  allowing  compensation  in  cases 
where  death  has  been  caused  by  th^  wrongful  act,  neglect  or  default  of 
another,  if  there  be  no  widow  or  next  of  kin  of  the  deceased,  having  a 
legal  interest  in  his  life,  an  action  cannot  be  maintained.  Halloran  v. 
Railroad  Co.,  Rec,  12.  14 

The  petition  must  show  there  is  such  widow  or  next  of  kin  of  the  deceased, 
as  had  a  pecuniary  interest  in  the  life  destroyed.  lb 

In  an  action  for  damages  for  personal  injuries,  the  question  of  contributory 
negligence  on  the  part  of  the  plaintiff  should  be  submitted  to  the  jury. 
Bohasiar  v.  Oil  Co.,  2  Rec  ,  337.  537 

A  pending  action  for  wrongfully  causing  death  is  not  abated  by  the  death  of 
the  defendant,  but  survives  against  the  administrator.       Hudson  v.  Eden, 

1  Rep.,  122.  211 
If  contractors  who  are  repairing  a  street  borrow  a  steam  roller  from  the 
•     city,  and  place  it  over  night  on  the  traveled  street,  the  city   is  not  liable 

if  it  frighten  a  horse,  unless  the  roller  was  calculated  to"  frighten  horses 
ordinarily  »afe,  and  that  he  was  the  servant  of  the  city,  acting  within  the 
scope  Of  his  employment  in  putting  it  in  a  place  disconnected  with  the 
work,  or  that  the  city*had  notice  of  the  nuisance  or  obstruction  and  a 
reasonable  time  to  remove  it.     Pears  v.  Cleveland,  1  Rep.,  328.  328 

If  a  horse  driven  by  its  owner  become  frightened  at  such  an  obstruction, 
and  a  person  riding  with  him  is  injured,  the  contributory  negligence  of 
such  owner  is  not  imputed  to  such  person  unless  such  owner  was  his 
agent,  or  unless  such  person  should  have  expostulated  and  got  out,  so  as 
to  avoid  the  risk.  lb. 

Where  a  workman  undertook  to  board  a  moving  train,  the  order*of  the  con- 
ductor of  the  train  that  all  should  get  on  board  will  not  excuse  the  negli- 
gence of  the  workman.    Joswoyak  v.  R.  R.  Co.,  1  Rep.,  306.  317 

In  an  action  for  damages  for  negligence,  the  issues  being  the  negligence  of 
defendant  and  contributory  negligence  of  plaintiff,  the  subsequent  con- 
duct of  the  parties  as  to  whether  plaintiff  ever  complained  to  defendant 
of  his  being  the  cause  of  his  injury  is  proper;  or  if  it  is  not  proper  it  is 
n^t  prejudicial  to  the  plaintiff  and  not  ground  for  the  reversal  of  a  ver- 
dict ior  defendant.     Isa*c  v.  Gaunt,  1  Rep.,  77.  154 

NEW  TRIAL— 

Where  the  bailiff  having  charge  of  a  jury,  went  to  them  several  times  after 
their  retirement,  and  told  them  to  hurry  as  the  court  was  waiting  for 
them  ;  Held,  to  be  no  ground  for  a  new  trial  if  it  was  done  without  cor- 
ruption and  not  prompted  by.  either  party,  and  there  appears  to  be  no 
prejudice  resulting.     Stoppel  v.  Woolner,  2  Rep.,  252.  489 

A  new  trial  does  not  lie  because  judgment  by  default  was  taken  through 
negligence  ot  counsel.    Backus  v.  Ins.  Co.,  2  Rep.,  299.  518 

An  omission  to  certify  in  a  default  judgement,  which  one  of  the  parties  was 
surety  «nd  which  principal  on  an  official  bond  is  not  such  a  mistake  or 
omission  of  the  clerk  as  will  support  a  petition  for  a  new  trial.  lb. 

A  petition  for  a  new  trial  does  not  lie  on  the  ground  that  judgment  by  de- 
fault was  taken  against  defendants  through  negligence  of  counsel.  Backus 
v.  Ins.  Co.,  2  Rep.,  204.  470 

A  new  trial  will  be  granted,  where  the  facts  show  that  some  of  the  jury,  be- 
fore t.ie  case  was  submitted  to  them,  experimented  on  imitating  the  sig- 
nature of  the  note  sued  on,  the  defense  being  forgery.  Christy  v   Keefer, 

2  Rep.,  171.  442 

NOTARY  PUBLIC— 

A  notary  public  in  this  state  has  no  authority  to  issue  a  subpoena  duces 
te*  urn,  and  therefore  has  no  power  to  commit  a  witness  for  disobedience 
to  such  subpoena.    In  re  Sims,  2  Rep.,  210.   '  473 
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NUISANCE— 

A  person  has  no  right  to  construct  steps  from  his  house  into  the  sidewalk 
so  as  to  obstruct  the  passage  thereon,  and  if  he  does,  it  is  a  nuisance,  and 
the  city  mav  remove  the  steps  or  prosecute  him  for  maintaining  them. 
Molhumes  v.  Cleveland,  2  Rep  ,  236.  488 

A  lot  at  the  junction  of  two  streets  marked  "public  ground"  on  the  plat,  being 
too  small  ior  "public  square,"  will  not  be  deemed  one,  and  not  being  dedi- 
cated <<s  a  street  is  not  a  nuisance  for  the  city  to  put  the  street  commis- 
sioner's office  on  it.     Sargent  v.  Cleveland,  1  Rep.,  122.  213 

OFFICE  AND.OFFICER— 

A  doorman  at  a  station-house  is  not  a  patrolman,  and  may  be  removed  at 
the  discretion  of  the  board  of  police  commissioners  under  the  police 
law  (73  O.  L.,  48),  without  charges  being  preferred  against  such  officer. 
Tilden  v.  Cleveland,  2  Rep.,  105.  397 

PARTIES— 

The  sheriff  is  not  a  proper  party  to  an  action  to  enjoin  the  collection  of  a 
judgment  alleged  to  be  void.  Sec.  5015,  Rev.  Stat.,  applies  only  to  non- 
residents of  the  state,  or  one  who  is  trying  to  escape  service  of  summons. 
Ad:«ms  v.  Boynton,  1  Rep.,  352.  348 

Parties  who  are  severally  or  jointly  and  severally  lhble  on  an  instrument  may 
be  sued  separately  although  the  one  sued  is  a  surety  only.  Wilkins  v. 
Bank,  1  Rep.,  78.  157 

PARTITION— 

3.  In  a  partition  proceeding  it  is  not  sufficient  to  make  the  guardian  alone  of 
a  minor  heir  defendant;  but  the  minor  must  be  made  a  party. 

In  an  action  for  partition  in  which  two  petitions  were  filed  by  different 
parties  on  the  same  day,  the  latter  should  be  stricken  irom  the  files,  but 
not  on  motion,  but  rather  by  demurrer,  as  the  statute  makes  the  pendency 
of  another  action  a  ground  for  demurrer.  Lowe  v.  Maurer,  1  Rep.,  157.    243 

PARTNERS  AND  PARTNERSHIPS— 

Where  the  partners,  sued  after  dissolution,  on  a  firm  liability  in  tort,  concur 
in  appointing  attorneys  to  defend,  one  partner  cannot  by  notifying  the 
others  that  he  will  not  be  responsible  for  such  attorney's  management, 
and  by  employing  another  attorney  to  defend  himself  alone,  resist  con- 
tribution on  final  accounting  for  his  share  of  the  expense.  Rockefeller  v. 
Morehous  ,  1  Rep.,  164.  247 

C  purchased  a  stock  of  goods  of  W,  and  to  secure  the  payment  of  the  pur- 
chase money  executed  a  mortgage  on  premises  owned  by  him  under  an 
assignment  of  a  land  contract  C  afterwards  formed  a  partnership  with 
R  and  R  in  the  sale  of  the  goods  purchased.  Subsequent. y  the  goods 
were  resold  to  W  by  the  partnership,  the  latter  receiving  the  said  notes 
and  mortgage  of  C  in  payment.  R  afterwards  by  indorsement  of  the 
firm  iiMnie,  transferred  two  of  the  mortgaged  notes  to  the  plaintiff,  who 
was  a  ere  litor  of  the  partnership,  in  payment  of  a  debt  due  plaintiff  from 
the  partnership.  C  thereafter  assigned  the  laud  contract  to  his  brother, 
who  p  lid  the  remainder  of  purchase  money  due  on  the  contract,  and  re- 
ceived a  deed  from  the  vendor  of  the  contract,  and  made  valuable  improve- 
ments upon  the  premises.  The  action  is  for  a  foreclosure  of  the  mortgage. 
The  court,  in  determining  the  rights  of  the  respective  parties:  Held,  that 
R,  as  a  memb  r  of  the  partnership,  has  authority  to  sign  the  notes  and 
mortgages  in  payment  of  a  partnership  debt,  and  that  the  plaintiff 
obtained  a  perfect  title  to  the  same.  Wen  ham  v.  Campbell,  1  Rep.,  47.    122 

That  the  making  of  the  mortgage  by  C,  operated  as  an  assignment  of  the 
equitable  interest  which  he  had  in  the  property,  and  the  subsequent  as- 
signment of  the  contract  operated  to  transfer  wnat  remained  of  his  inter- 
est in  the  property.  lb. 
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PARTNERS  AND  PARTNERSHIPS— Concluded— 

The  plaintiff  being  the  owner  of  the  prior  equity,  it  must  prevail ;  and 
from  the  proceeds  of  sale  the  assignee  of  the  contracts  is  first  entitled  to 
be  reimbursed  for  money  paid  as  the  balance  due  on  contract,  less  value 
of  rents  and  profits.  lb. 

PAYMENT— 

.Paying  under  protest  an  illegal  and  void  street  assessment  placed  on  the 
tax  duplicate,  is  an  involuntary  payment.     Higgins  v.  Pelton,  2  Rep.,  306. 

521 
In  an  action  to  recover  bick  the  payment  of  an  assessment,  an  averment 
that  the  assessment  is  illegal  ana  void  is  not  demurrable  as  a  legal  con- 
clusion, but  is  a  fact  to  be  objected  to  by  motion  for  indefiniteness.  Hig- 
gins v.  Pelton,  2  Rep.,  305.  521 
In  an  action  to  recover  installments  of  an  illegal  and  void  assessment 
paid  annually,  such  installments  do  not  constitute  separate  causes  of 
action,  so  as  to  be  separately  stated  and  numbered.  lb 

PLEADING— 

It  is  proper,  and  the  better  practice,  in  pleading  on  several  causes  of  action, 
to  add  at  the  end  of  all  a  general  prayer  of  judgment  on  all,  instead  of 
appending  a  prayer  to  each  cause  of  action.  Brainerd  v.  Rittberger,  2 
Rep.,  154.  432 

It  is  poor  pleading  for  plaintiff  in  an  action  to  enforce  the  collection  of 
certain  notes  and  to  foreclose  a  mortgage  securing  the  same,  to  aver  that 
there  is  due  and  owing  him  from  defendant  a  certain  amount  of  money 
on  said  notes,  as  such  an  allegation  amounts  to  a  mere  legal  conclusion. 
Brainerd  v.  Rittberger,  2  Rep  ,  154.  «  432 

A  pleader  can  refer  to  a  former  cause  of  action  and  make  it  a  part  of  a 
second  cause  of  action.    Hughs  v.  Ins.  Co.,  2  Rep.,  125.  412 

An  averment  in  a  third  defense  by  reason  of  the  fraud  and  covin 
aforesaid  practiced  on  this  defendant,  defendant  is  entitled  to  etc.,isa  suffi- 
cient incorporation  into  such  defense  of  the  prior  allegations  of  fraud. 
Ketchum  v.  Philips,  1  Rep.,  9.  81 

A  tfhange  in  the  prayer  of  a  petition  without  averments  iti  the  body  of  the 
petition  will  not  make  the  petition  good.  Dawson  v.  Mighton,  1  Rep., 
116.  214 

A  petition  to  collect  rent  in  an  action  brought  by  an  administrator,  who  has 
by  parol  leased  land  of  intestate,  into  the  enjoyment  of  which  the  lessee 
enters,  is  not  demurrable.     Bowler  v.  Erhard,  1  Rep.,  173.  256 

A  petition  for  damages  for  injury  caused  to  plaintiff  in  running  a  handcar 
while  in  defendant's  employ,  need  not  state  the  precise  time  and  position 
he  was  in  when  the  accident  occurred,  and  whether  he  had  got  fully  on 
the  car  or  not.    Haggerty  v.  R.  R.  Co.,  1  Rep.,  124.  218 

A  petition  to  vacate  a  decree  made  at  a  former  term,  which  states  that  the  de- 
cree was  made  in  the  violation  of  the  terms  of  a  certain  agreement,  is 
open  to  a  motion  to  make  definite  and  certain  by  stating  the  terms  of  the 
agreement     Hittell  v.  Smith,  1  Rep.,  124.  217 

A  petition  on  appeal  from  a  justice  which  states  a  different  cause  of  action 
from  that  before  the  justice,  on  motion  should  be  struck  from  the  files, 
but  with  leave  to  file  another  petition.     Ballou  v.  Farnsworth,  1  Rep.,  17. 

88 

A  prayer  in  a  foreclosure  proceeding  asking  for  the  sale  of  certain  mort- 
gaged land,  to  pay  the  mortgage  debt,  is  sufficiently  definite  and  certain. 
Ebert  v.  Cubbon,  1  Rep.,  43.  120 

Petition  to  subject  land  to  a  lien  under  section  489  of  code,  need  not  aver 
that  "said  judgment  was  not  appealed  or  stayed."  Aylord  v.  Kipp,  I 
Rep.,  14.  87. 

Where  errors  occur  in  a  petition  for  partition  by  miscalling  the  names  of 
some  of  the  defendants,  the  petition  ought  not  to  be  corrected  by  inter- 
lining an  alias  after  each  of  the  names.     Lowe  v.  Maurer,  1  Rep.,  157.    243 
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A  petition  by  the  indorsee  of  a  note  is  not  open  to  a  motion  to  make  more 
definite  and  certain  by  stating  the  date  of  the  transfer  ot  the  note 
whether  before  or  alter  due.     Engld  v.  Canfield,  1  Rep.,  196.  274 

A  petition  to  recover  an  amount  for  the  use  of  certain  furniture,  meat,  drink, 
candles,  fire,  attendance,  chattels  and  other  necessaries,  furnished  defend- 
ant by  plaintiff,  is  open  to  a  motion  to  make  more  definite  and  certain. 
Martin  v.  Garwood,  2  Rep.,  313.  525 

An  answer  denying  all  the  material  averments  of  the  petition  is  defective  and 
may  be  taken  advantage  of  by  motion  to  make  more  definite  and  certain. 
Thomas  v.  Cline,  1  Rep.,  123.  216 

An  answer  in  which  defendant  says  he  is  ignorant  as  to  whether  plaintiff  is 
the  owner  of  a  note  sued  on  or  indorsee  of  it,  and  therefore  denies  the 
same,  is  good  and  there  is  no  way  to  avoid  this  sort  of  dilatory  answer. 
Roberts  v.  Glenn,  1  Rep.,  194.  269 

Where  two  causes  of  action  are  pleaded  in  one  count,  such  objection  can- 
not be  taken  advantage  of  by  demurrer  to  each,  or  a  general  demurrer 
must  be  overruled,  if  anything  in  the  court  constitutes  a  cause  of  action. 
Brooker  v.  Grossman,  1  Rep.,  177.  258 

A  denial  of  all  the  averments  of  the  petition  in  manner  and  form  as  therein 
stated  will  be  stricken  off  on  inotiou,  but  a  demurrer  is  not  a  proper 
method  of  raising  its  sufficiency.    "Lawrence  v.  Cooley,  1  Rep.,  178,      261 

Error  in  sustaining  a  demurrer  to  a  cause  of  action  in  a  petition  is  not 
ground  of  reversal,  if  on  the  trial  the  cause  of  action  was  gone  into  and 
a  verdict  rendered  against  it.     Hart  v.  Corlett,  1  Rep.,  92.  181 

The  omission  of  the  words  plaintiff  and  defendant  from  the  names  of  the 
parties  in  the  caption  of  the  petition,  does  not  open  the  petition  to  a 
motion  to  strike  it  from  the  files.     Hogan  v.  Capener,  1  Rep..  174.  256 

The  statutory  provisions  requiring  that  a  motion,  before  a  justice,  to  open 
up  a  judgment,  be  in  writing,  stating  the  grounds,  and  that  it  be  veri- 
fied, may  be  waived  by  the  party  on  the  other  side  and  an  oral  motion 
consented  to  is  good.    Stone  v.  French,  1  Rep.,  69.  141 

Where  a  defendant  moves  for  judgment  on  the  pleadings,  consisting  of 
the  petition  and  answer,  before  a  reply  has  'been  filed :  Held,  that  it 
is  within  the  discretion  of  the  court  to  allow  a  reply  to  be  filed,  and  over- 
rule the  motion.    Scott  v.  Hudson,  2  Rep.,  97.  392 

A  motion  to  strike  out  part  of  an  answer,  and  part  of  the  matter  moved  to  be 
stricken  out  is  good,  the  motion  asks  too  much  and  will  be  overruled. 
Ambush  v.  Ford,  1  Rep.,  149.  238 

Filing  a  demurrer  and  at  the  same  time  a  motion  to  strike  off  an  amendment 
for  a  non-compliance  with  a  former  order  of  court,  cannot  be  permitted; 
the  demurrer  raises  an  issue  o*  law,  and  hence  would  waive  the  motion. 
Wyman  v.  Hayes,  1  Rep.,  178.  262 

Where  a  petition  discloses  facts  enough  to  show  that  there  is  no  jurisdic- 
tion of  the  person,  then  a  demurrer  may  be  interposed ;  but  wherever  it 
does  not  so  disclose  it,  and  the  iact  exists,  then  a  plea  to  the  jurisdiction 
must  be  taken  by  way  of  answer,  and  in  no  case  can  this  question  be  dis- 
posed of  by  motion.    Rude  v.  Relief  Assn.,  1  Rep.,  157.  244 

Where  a  motion  to  separately  state  and  number  the  causes  of  action  is  made, 
an  interlineation  by  uniting  the  number  of  the  causes  of  action,  is  not  a 
proper  compliance  with  the  order  of  the  court.  Elizabeth  v.  Morrison,  1 
Rep.,  195.  271 

A  motion  to  strike  out  an  entire  defense  as  being  redundant  and  irrelevant, 
where  there  are  several,  is  bad,  for  such  motion  supposes  there  is  some- 
thing in  the  defenses,  or  in  the  action,  that  is  good.  Bank  v.  Marbach, 
2  Rep.,  307.  524 

A  petition  on  a  note  against  a  maker  and  indorser,and  to  foreclose  a  mortgage 
securing  it,  given  by  the  maker,  and  also  to  subject  the  separate  property 
of  the  indorser,  a  married  woman,  which  she  had  agreed  to  charge  with 
the  payment  of  her  indorsement,  contains  three  causes  of  action,  which 
must  be  separately  stated  and  numbered.  Roberts  v.  Glenn,  1  Rep.,  46.  121 
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PLEADING-Concluded— 


A  reply  which  contains  a  general  denial  of  all  matters  set  out  in  the  answer, 
and  an  estoppel  to  the  claim  set  up  in  the  cross- petition,  con  tuns  two  de- 
fenses and  should  be  separately  stated  and  numbered.  French  v.  McCon- 
nell,  1  Rep.,  187.  268 

Defenses  of  a  tenant  by  the  curtesy  to  a  claim  that  he  had  forfeited  the  land 
by  not  paying  taxes,  that  the  land  was  his  and  put  in  his  wife's  name  for 
convenience  only  and  that  he  had  redeemed  from  the  tax  sale,  must  be 
separated  and  numbered,  being  separate  and  distinct  defenses.  Smith  v. 
Smith,  1  Rep.,  117.  209 

A  verification  to  an  answer  by  one  as  "attorney  of  the  defendants,"  means 
as  attorney  of  all  the  defendants.    Jirava  v.  Brieska,  1  Rep.,  227.  296 

Where  an  attorney  verifying  a  pleading  sets  out  in  his  affidavit  that  all  the 
matters  and  things  contained  in  the  pleading  are  within  his  personal 
knowledge,  is  a  sufficient  reason  why  the  affidavit  was  not  made  by  the 
party.  lb. 

A  verification  of  a  petition  by  plaintiff  in  which  he  merely  says  that  the  mat- 
ters and  things  herein  set  forth  are  true,  without  referring  to  the  petition 
as  his  petition,  is  not  sufficiently  definite  and  certain;  but  while  a  mo- 
tion is  pending  to  strike  such  petition  from  the  files,  a  default  judgment  is 
taken,  which  is  now  asked  to  be  set  aside,  a  new  petition  and  summons  is 
not  necessary,  but  the  decree  will  be  set  aside,  and  the  verification 
amended.     Lannert  v.  Pies,  1  Rep.,  210.  282 

PLEDGE— 

The  mere  agreement  between   a  pledgor  and  a  pledgee  that  the  latter  may 

sell  the  property  at  either  public  or  private  sale,  does  not  authorize  the 

pledgee  to  sell  without  giving  notice  to  the  pledgor,  so  that  he  may 

nave  an  opportunity  to  redeem.      Lester  v.  Hieman,  1  Rep.,  52.  132 

PRACTICE— 

Merely  numbering  the  paragraphs  of  an  answer  is  not  good  practice,  and  is 
not  the  proper  way  to  separately  state  and  number  the  defenses.  Wise- 
nogle  v.  Powers.  1  Rec,  141.  232 

It  is  the  practice,  in  the  absence  of  a  code  provision,  and  no  rule  of  court 
existing,  to  give  as  long  a  time  to  answer  an  amended  petition  as  the 
original.      Cunningham  v.  Mathivet,  1  Rep.,  341.  344 

A  petition  on  an  appeal  bond  is  not  open  to  a  motion  to  make  the  petition 
more  definite  and  certain  by  attaching  a  copy  of  the  bond,  for  the  bond  is 
no  part  of  the  petition;  the  motion  should  be  to  require  a  copy  of  the 
bond  to  be  attached.     Safford  v.  Merrill,  1  Rep.,  147.  233 

A  dismissal  for  want  of  prosecution  will  be  opened  where  plaintiff  had  pre- 
viously died  and  his  administrator  did  not  know  of  the  action  and  the  at- 
torney supposed  the  administrator  would  take  charge  of  it.  Wyman  v. 
Hayes,  1  Rep.,  178.  262 

After  the  closing  argument  had  begun,  the  state  was  not  allowed  to  call  a  wit- 
ness to  rebut  proof  of  an  alibi.     State  v.  Dugan,  1  Rep.,  18.  92 

PROBATE  COURT— 
The  probate  court  has  jurisdiction  to  settle  the  rights  of  pirties  to  money 
paid  into  s?id  court,  in  cases  where  proceedings  have  been   had  therein 
for  the  appropriation  of  lands  by  a  railroad  company.     Railroad  v.  John- 
son, Rec,  89.  67 

PROCEEDINGS  IN  AID  OF  EXECUTION— 
In  a  proceeding  in  aid  of  execution,  before  a  referee,  under  the  459th  section 
of  the  code,  a  witness  is  subpoenaed  by  the  clerk  of  the  court  of  common 
pleas  to  appear  before  the  referee  to  testify,  no  order  having  been  made 
by  the  court  for  the  examination  of  witnesses,  other  thau  the  judgment 
debtor,  aud  the  witness  refuses  to  appear  in  obedience  to  the  subpoena, 
Held,  that  the  referee  in  such  proceeding  can  examine  such  witness  on.y  as 
may  be  ordered  to  appear  before  him  by  the  court.  Harman  v.  Waller,  1 
Rep.,  26.  97 
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That  the  subpoena  issued  by  the  clerk  of  the  court  was  not  an  order  of  the 
court,  and  the  witness  was  not 'bound  to  obey  the  same,  and  therefore  not 
liable  to  be  attached  as  for  a  contempt.  lb. 

Where  a  referee  finds  that  a  third  person  not  a  party  has  money  of  the 
debtor :  Held,  that  the  court  cannot  order  it  paid  into  court,  and  where 
a  fourth  party  also  claims  it,  the  fact  that  he  was  examined  as  a  witness 
does  not  conclude  him  or  affect  his  claim.  lb. 

A  refusal  of  a  court  to  confirm  the  finding  of  a  referee  appointed  by  the 
common  pleas  court,  in  proceedings  in  aid  of  execution,  is  not  a  final  or- 
der which  can  be  reviewed  on  error.     Harman  v.  Waller,  2  Rep.,  186.    455 

PUBLIC  WORKS— 

An  action  for  injury  to  the  canals  must  be  in  the  name  of  the  state,  but 
where  the  lessees  of  the  same  aver  that  the  city  has  allowed  its  drains  to 
run  into  the  canals,  and  thereby  entailing  a  great  expense  on  such 
lessees  in  keeping  the  canal  in  proper  condition  for  navigation :  Held, 
that  such  petition  does  not  merely  state  a  cause  of  action  for  injury  to  the 
canal,  but  also  a  cause  of  action  for  injury  to  the  business  of  such  lessees, 
and  that  for  this  they  could  sue  in  their  own  names,  and  therefore  a  gen- 
eral demurrer  to  such  petition  will  be  overruled.  Lessees  v.  Cleveland,  2 
Rep.,  58.  378 

QUIETING  TITLE— 

The  vendee  of  a  judgment  debtor,  who  has  not  paid  the  purchase  money, 
bu^has  received  a  conveyance  from  fie  judgment  debtor,  cannot  sustain 
a  bill  to  quiet  his  title  against  a  purchaser  of  the  land  under  a  judgment 
rendered  after  the  contract  of  sale,  unless  he  has  paid  or  brings  into  court 
the  purchase  money.     Butler  v.  Curtis,  Rec,  96,  92 

RAILROADS— 

Where  a  child  of  six  years  is  playing  near  where  trains  of  cars  of  a  railroad 
company  stop  and  move  on  at  short  intervals,  the  company  does  not  dis- 
charge its  duty  toward  such  child  by  simply  ordering  it  away,  but  it 
should  send  it  away.    Devereaux  v,  Thornton,  2  Rep.,  177.  449 

If  a  fence  around  a  railroad  track,  though  not  in  a  place  where  cattle  are,  is 
a  protection  in  keeping  out  human  beings,  the  fact  of  its  absence  imposes 
a  higher  degree  of  care  on  the  company.  lb 

Where  one  railroad  runs  over  the  track  of  another,  they  are  jointly  liable  for 
an  injury  resulting  from  their  failure  to  fence  such  track,  and  it  is  neither 
misjoinder  of  action  nor  parties  to  sue  both  jointly  for  the  injury  as  a 
single  cause  of  action.    Berchold  v.  R.  R.  Co.,  1  Rep.,  314.  327 

RECEIVERS— 

Recie-er  of  an  insolvent  corporation  cannot,  as  such  officer,  bring  action  to 
subject  the  statutory  liability  of  stockholders  of  such  corporation,  to  pay- 
ment of  its  debts.     White  v.  Ingersoll,  2  Rep.,  362.  549 

RECORDS— 

The  requirements  of  law  as  to  making  up  and  signing  the  records  of  the 
common  pleas  are  only  directory,  and  the  proceedings  are  valid  without 
such  making  up  and  signing.     Simmons  v.  Brown,  Rec,  33.  29 

REFERENCE— 

Where  the  referee  is  not  to  report  all  the  testimony,  it  is  necessary,  as  to 
the  findings  of  fact,  before  the  court  will  review  his  report,  to  file  a 
bill  of  exceptions,  setting  out  all  the  testimony.  Arter  v.  Chapman,  ] 
Rep.,  226.  294 

The  trial  of  a  case  before  a  referee  or  special  master  is  substantially  the 
same  as  a  trial  before  the  court,  and  the  report  of  such  referee  or  special 
master  cannot  be  reviewed  unless  the  evidence  is  all  submitted  for  the 
consideration  of  the  court.  lb 
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REFERENCE-Concluded— 

In  order  to  review  exceptions  to  evidence,  on  a  trial  had  before  a  referee, 
a  bill  of  exceptions  is  necessary,  as  a  referee's  trial  is  conducted  and  re- 
viewed the  same  as  a  trial  by  court.  Burwell  v.  Hazard  Hame  Co., 
2  Rep.,  9.  355 

REPLEVIN— 

In  replevin,  before  a  justice  of  the  peace,  where  the  property  is  appraised 
at  over  $100,  the  justice  has  no  jurisdiction  to  try  the  case,  and  if  he  pro- 
ceeds to  final  judgment,  and  an  appeal  is  taken  to  the  common  pie  is.  alter 
judgment  in  the  common  pleas,  the  case  can  be  appealed  to  the  district 
court,  as  the  proceedings  before  the  justice  after  the  return  of  the  ap- 
praisal are  a  nulity.     Burlensou  v.  Roe,  Rec.,  61.  47 

In  a  case  of  replevin  where  the  plaintiff  fails  to  appear,  the  defendant,  with 
the  assent  of  the  court  cannot,  without  the  intervention  of  a  jury,  assess 
the  damage  for  the  defendant     Donahue  v.  Holkins,  1  Rep.,  123.  *         215 

Where  the  plaintiff  in  a  replevin  proceeding  fails  to  appear,  the  defendant, 
with  the  assent  of  the  court,  may  waive  a  jury,  and  the  court  finding  for 
him  may  assess  his  damages  without  a  jury.     Bank  v.  Chapiu,  2  Rep.,  114. 

403 

A  replevin  case  being  in  default,  the  judgment  may,  before  it  is  reached  for 
trial,  send  it  to  another  room,  where  there  is  a  jury,  for  immediate  as- 
sessment of  damages  without  notifying  the  defendant  Bingham  v.  Hill, 
1  Rep.,  74.  144 

Where  the  verification  of  a  petition  in  replevin  contains  all  the  items  neces- 
sary in  the  affidavit  for  replevin,  there  being  no  other  affidavit  for  the  re- 
plevin, it  is  not  error  to  hold  such  affidavit  as  sufficient  to  sustain  the 
action.      Bingham  v.  Hill,  1  Rep.,  74.  144 

RESCISSION— 

A  vendee  who  seeks  to  rescind  a  purchase  of  certain  property  of  which  he 
has  had  the  sole  use,  must  offer  to  account  for  the  use  and  what  he  has 
consumed.     Keck  v.  Jenney,  1  Rep.,  90.  173  ' 

A  vendee  praying  the  rescission  of  the  purchase  of  property  after  having 
used  it  a  year,  and  the  return  of  the  payments,  cannot  have  a  judgment 
by  default  without  inquiry  of  damages,  both  as  to  what  he  paid  and  what 
defendant  is  entitled  to  have  restored  to  him.  lb. 

In  an  action  by  a  vendee  of  real  estate  for  a  rescission  and  judgment  for  the 
purchase  money  paid,  'fand  the  vendor  dies  after  judgment,  his  executrix 
is  the  proper  person  to  prosecute  error  to  such  judgment.  lb. 

REVIVOR— 

Under  section  411  of  the  Code  (§5158,  R.  S.),  which  does  nof-authorize  a  re- 
vivor within  a  year  to  be  made  without  notice  to  the  adverse  party,  and 
where  an  executor  assigns,  the  action  cannot  be  revived  in  the  name  of 
his  successor  without  notice  to  the  adversary  party.  Bishop  v.  Stoddard, 
1  Rep.,  201.  276 

ROADS— 

Though  the  mere  non-user  of  a  road  for  a  period  less  than  twenty-one  years 
may  not  amount  to  an  abandonment,  yet  where  the  facts  show  that  it  was 
agreed  that  an  owner  should  dedicate  a  new  way,  on  condition  that  the 
old  be  closed,  though  the  trustees  had  no  power  to  so  agree ;  yet  after 
the  new  dedication,  the  closing  of  the  old  road  will  be  held  to  amount  to 
an  abandonment     Rittberger  v.  Flick,  2  Rep.,  115.  406 

SALES— 

Where  property  is  sold  on  condition  that  title  is  to  remain  in  the  seller 
until  the  agreed  payments  are  made,  with  right  to  seize  the  property  in 
case  of  default,  title  does  not  vest  in  the  buyer  until  performance.  White 
v.  Singer  Co.,  1  Rep.,  43.  118 
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If  goods  ordered  do  not  comply  with  the  contract,  the  buyer  should  use 
reasonable  diligence  in  finding  this  out,  and  should  offer  to  return  them 
and  hold  them  subject  to  seller's  order.    Leslie  v.  Evans,  1  Rep.,  213.    307 

In  offering  to  return  goods  that  do  not  comply  with  the  contract  of  sale, 
the  offer  to  return  must  be  unconditional  and  not  coupled  with  an  offer  to 
exchange  them  for  something  else,  exercising  ownership  over  them.      lb. 

Breaking  into  premises  to  carry  away  property  by  one  who  has  sold  property 
to  an  )ther  to  be  paid  for  in  installments,  notwithstanding  property  is  not 
fully  paid  for,  constitutes  a  cause  of  action.  Ballou  v.  Farnsworth,  1 
Rep.,  1.  ,  75 

SET-OFF— 

One  of  the  defendants  cannot  set  off  a  separate  debt  against  the  joint  debt. 
McGee  v.  Organ  Co.,  2  Rep.,  219.  481 

SLANDER  AND  LIBEL— 

Words  charging  a  person  as  being  a  blackmailer  and  with  having  black- 
mailed persons  before  and  having  settled  the  cases,  are  not  actionable 
per  se.    Byers  v.  Forest,  2  Rep.,  194.  458 

Words  are  actionable  per  se  only  when  they  impute  an  indictable  offense, 
some  infectious  or  loathsome  disease,  or  affect  a  person  in  his  office,  trade 
or  profession.  lb. 

Words  charging  that  the  plaintiff  on  a  certain  occasion  was  drunk,  and  that 
he  was  a  common  drunkard  are  not  actionable  per  se.  Coffee  v.  Cowley, 
1  Rep.,  35.  112 

It  is  not  a  misjoinder  for  husband  and  wife  to  join  in  an  action  for  slander 
per  se  of  the  wife,  as  her  reputation  is  his  propertv  as  well  as  hers.  An- 
derson v.  Pack,  2  Rep.,  260.  '  495 

It  is  a  misjoinder  and  demurrable  to  join  two  defendants  alleging  a  joint 
speaking  of  slanderous  words.  lb. 

In  an  action  for  libel,  allegations  that  defendant  wrote  and  published  a  letter 
and  setting  out  a  copy  of  the  letter,  in  substance,  that  the  plaintiff,  soon 
after  the  fire  went  away ;  that  this  and  the  amount  of  insurauce  paid 
caused  considerable  comment  among  the  neighbors ;  and  that  an  inves- 
tigation might  be  beneficial,  does  not  support  an  innuendo  that  a  charge 
of  arson  was  meant  The  general  statement  that  the  defendant  published 
false  and  scandalous  matter,  without  alleging  which  matter  of  the  letter 
it  is,  is  too  indefinite.     Reader  v.  Piatt,  2  Rep.,  338.  540 

STATUTES  OF  FRAUDS - 

Where  the  defense  to  an  action  is  founded  on  an  agreement  not  to  be  per- 
formed within  a  year,  the  answer  must  show  that  such  agreement  was  in 
writing.     Carter  v.  Reinheimer,  1  Rep.,  75.  148 

Where  parties  to  a  note,  twenty  days  before  its  maturity,  enter  into  a  verbal 
contract  for  the  retention  of  the  money  by  the  maker  for  a  period  of  one 
year,  the  agreement  is  void  for  the  reason  it  is  within  the  statute  of  frauds. 
Jones  v.  Minerva,  1  Rtp.,  1.  76 

An  oral  agreement  not  to  sue  on  a  note  for  two  years,  in  consideration  of 
part  payment  of  the  interest  in  advance,  does  not  withdraw  the  agreement 
from  the  operation  of  the  statute  of  frauds.  Carter  v.  Reinheimer,  1 
Rep.,  75.  148 

A  verbal  proposition  for  the  exchange  of  property,  conditioned  on  certain 
modifications,  and  as  a  consequence  plaintiff  paid  down  money  to  bind 
the  bargain,  for  which  defendant  gave  a  receipt:  Held,  that  this  receipt 
still  leaves  it  necessary  to  prove  by  parol  that  defendant  accepted  the 
proposition,  and  therefore  does  not  satisfy  the  requirements  of  the 
statute  of  frauds.     Boest  v.  Dor  an,  2  Rep.,  313.  525 
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STREET  RAILWAYS— 

Where  a  street  railway  is  bound  to  pave  the  track  between  the  rails  when 
required  by  the  city,  and  the  city  by  ordinance  levies  an  assessment  on  the 
track  and  franchises  of  such  railway  for  the  cost  of  such  work,  such  as- 
sessment is  not  for  the  mere  collection  of  a  contract  debt.  Cleveland  v. 
R.  R.  Co.,  1  Rep.,  304.  315 

The  franchises  and  tracks  of  a  street  railway  are  land  within  the  meaning 
of  the  assessment  laws,  and  subject  to  the  same  burden  as  non-abutting 
land.  /£ 

SUMMONS— 

Service  by  leaving  a  copv  of  summons  at  the  church,  the  defendant  being  an 
unincorporated  association  formed  for  the  purpose  of  religious  instruc- 
tion, is  not  a  proper  service  uuder  the  statute.  Hicks  v.  M.  E.  Church, 
1  Rep.,  14,  85 

SURETIES— 

In  an  action  against  a  principal  and  sureties  on  an  official  bond,  interest  as 
well  as  principal  on  the  amount  of  defalcation,  may  be  included  when 
the  debt  and  interest  do  not  exceed  the  penalty  of  the  bond.  Backus  v. 
Ins.  Co.,  2  Rep.,  299.  578 

In  an  action  on  the  official  bond  of  a  delinquent  agent,  the  defendant  be- 
ing in  default,  the  plaintifTs  attorney  may  waive  a  jury  and  submit  the 

■    case  to  the  court  to  hear  the  account  and  assess  the  damages.  lb. 

TAXES  AND  TAXATION— 

Where  property  has  been  forfeited  to  the  state  the  taxes  due  at  time  of  for- 
feiture and  w  lich  have  since  accrued,  are  payable  out  of  the  proceeds  of 
the  sale,  as  the  title  to  the  prpertv  is  in  the  state  merely  as  security  for 
taxes  due  and  owing,  and  the  forfeiture  of  itself  does  not  pay  the  tax  due 
the  public.    French  v.  McConnell,  2  Rep.,  369.  551 

A  public  library  association  for  the  diffusion  of  knowledge  by  books,  etc.. 
open  to  all  persons  on  equal  terms,  is  an  institution  of  a  purely  public 
charity,  and  exempt  from  taxation.     Library  v.  Pelton,  1  Rep.,  185.        263 

Rooms  in  the  building  of  a  library  association  that  are  rented  out,  the  rent 
being  applied  to  the  repairs  and  to  the  objects  of  the  association,  are  not 
in  any  sense  used  for  profit,  and  are  also  exempt  from  taxation.  lb. 

Where  a  party  has  removed  his  residence  to  another  county ;  Held,  that  the 
board  of  equalization  could  only  take  jurisdiction  of  such  personal  prop- 
erty as  was  situated  in  his  former  place  of  residence  where  it  was  at  the 
time  it  was  listed  for  taxation  by  the  assessor,  and  any  attempt  of  the 
board  to  add  to  such  returns,  made  by  the  assessor,  will  be  enjoined. 
Wright  v.  Pelton,  2  Rep.,  226.  499 

TAX  SALE— 

Defective  description  upon  tax  duplicate.  Doe,  ex.  dem  v.  Stewart,  Rec, 
95.  72 

Lien  of  purchaser  at  tax  sale  upon  property  purchased.  Sage  v.  Thomp- 
son, 2  Rep.,  66.  381 

TRESPASS— 

A  suit  in  equity  to  enjoin  the  commission  of  a  trespass  may,  by  amendment 
be  converted  into  an  action  at  law  to  recover  damages  for  the  same  tres- 
pass and  so,  though  the  date  of  the  trespass  is  not  the  same,  when  the 
court  is  satisfied  that  the  same  transaction  was  intended  and  such 
amendment  does  not  make  it  a  new  and  different  action.  Lake  Erie  Ice 
Co.  v.  Rose,  1  Rep.,  118.  210 

Where  the  trespass  consists  in  the  mere  repetition  of  the  same  conduct,  as  dig- 
ging a  ditch  and  Hooding  the  land,  the  mere  fact  that  the  trespass  is  laid 
as  on  different  days  between  given  dates  gives  no  right  to  separating  and 
numbering  the  trespasses.    Wilson  v.  Higgins,  2  Rep.,  73.  381 
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Where  a  will  leaves  real  estate  to  the  widow  and  heirs  in  certain  propor- 
tions, the  heirs  may  maintain  an  action  of  trespass  without  joining  the 
widow  ;  but  can  only  recover  for  their  proportion  of  the  injury.  Johnson 
v.  Meyer,  2  Rep.,  81.  383 

VENDOR  AND  PURCHASER.— 

When  land  is  sold  as  a  part  of  a  subdivision,  in  which  is  a  public  square, 
the  vendors  cannot  vacate  the  square,  without  making  good  to  the  ven- 
dees any  injury  sustained  thereby ;  and  such  injury  may  be  set  up  under 
the  code,  to  reduce  the  amount  sought  to  be  recovered  by  the  vendors  or 
their  assignees.    Slade  v.  Doolittle,  Rec,  54.  "  42 

A  provision  in  a  contract  for  the  sale  of  lands  which  provides  that  the  con- 
tract shall  become  null  and  void  on  default  of  installments  of  payment 
or  other  conditions  is  not  exclusive  and  does  not  prevent  judgment  being 
taken  for  overdue  installments.     R.  R.  Co.  v.  King,  1  Rep.,  313.  325 

Where  a  person  having  a  contract  for  the  conveyance  of  certain  lands,  and 
being  in  possession  thereof,  executes  a  mortgage  thereon  in  the  usual 
form,  and  afterwards  assigns  such  contract,  such  mortgage  is  pro  tanto 
an  assignment  of  the  contract,  and  if  the  assignee  of  the  contract  pays 
the  balance  of  the  purchase  money,  and  takes  a  deed  with  notice  of  the 
mortgage  he  holds  subject  thereto  except  that  his  payments  to  the  holder 
of  the  title  are  the  prior  liens.     Wiggins  v.  Campbell,  2  Rec,  122.  410 

Where  the  purchaser  of  the  equity  of  redemption  of  property  from  a  mort- 
gagor does  not  assume  the  mortgage  and  sells  the  equity  of  redemption 
to  defendant,  who  does  assume  and  agree  to  pay  such  mortgage,  the 
mortgagee  may  claim  a  personal  judgment  against  him,  for  he  received 
consideration  for  his  promise.    Little  v.  Thoman,  2  Rep.,  291.  513 

A  person  in  possession  under  a  contract  of  purchase  is  not  bound  to  take 
notice  of  a  mortgage  which  was  given  and  placed  on  record  after  execu- 
tion of  the  contract  of  purchase.     Zellar  v.  Marquardt,  1  Rep.,  312.        323 

Statements  made  by  a  seller  to  induce  a  buyer  to  enter  into  a  contract,  that 
lots  were  worth  $25  per  foot,  but  he  would  sell  them  at  $13,  which  was 
much  less  than  the  price  at  which  other  lots  had  been  sold  by  him,  is  not 
an  expression  of  opinion  as  to  the  value  of  the  property,  but  an  averment 
of  fact,  and  if  false,  are  a  defense  to  an  action  for  the  purchase  money. 
Ketchum  v.  Phillips,  1  Rep.,  i).  81 

Where  an  owner  of  lots  contracts  to  sell  them  on  monthly  installments,  re- 
taining the  title  till  all  payments  are  made,  but  he  afterwards  mortgages 
them  to  one  who  has  actual  notice  of  the  purchaser's  possession,  but  the 
purchaser  does  not  have  actual  notice  of  the  mortgage,  continues  to  make 
payments  to  his  vendor:  Held,  that  his  equity  is  superior  to  that  of  the 
mortgagee  and  he  has  a  prior  claim  as  to  all  payments  made  by  him  since 
the  recording  of  the  mortgage.     Ranney  v.  Hardy,  1  Rep  ,  130  415 

Where  a  purchaser  of  property  retains  part  of  the  purchase  money  to  provide 
against  a  supposed  lien  on  the  property,  without  having  in  any  way 
agreed  to  pay  it,  gives  the  incumbrance  no  claim  against  such  purchaser  to 
pay  it.     Wick  v.  Green,  2  Rep.,  147.  430 

VENUE— 

Where  an  action  is  commenced  in  a  county  in  which  one  of  several  defend- 
ants resides,  one  of  the  defendants  being  an  administrator  who  was  ap- 
pointed, and,  at  the  time  of  the  commencement  of  the  action,  resided  in  a 
county  other  than  that  in  which  the  action  is  brought,  the  same  being 
upon  a  tort  alleged  to  have  been  committed  by  the  intestate  in  his  life- 
time jointly  with  the  other  defendants,  summons  against  such  adminis- 
trator mav  issue  to  the  countv  in  which  he  resides.  Steel  v.  Burgert,  2 
Rep.,  377. '  "  557 

Section  10,  chapter  5,  75  O.  I,.,  611,  does  not  exempt  an  administrator  from 
being  compelled  to  answer  an  action  rightly  brought  in  any  other  county 
than  that  wherein  he  was  appointed  or  resides.  lb 
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WARRANT 


A  warrant  from  a  police  court  may  be  signed  by  the  clerk  of  the  police 
judge ;  this  is  an  issuing  of  it  by  the  judge  through  his  clerk.  O'Brien 
v.  Cleveland,  1  Rep.,  100.  180 

WAREHOUSEMAN— 

Where  a  warehouseman  issues  a  warehouse  receipt  to  one  wh*  had  left  certain 
articles  on  storage,  and  the  bailor  transfers  such  receipts  as  collateral  to 
a  loan,  but  before  transferring  the  receipt  the  bailor  gets  back  his  prop- 
erty from  the  warehouse  unbeknown  to  the  warehouseman,  and  after- 
wards assigns  the  receipt,  the  assignee  cannot  hold  the  warehouseman 
liable.     Bank  v»  Burt,  1  Rec,  106.  1!>6 

WATER-COURSE— 

A  city  erecting  and  controlling  a  work-house  is  liable  iu  damages  for  the 
corruption  of  a  water-course  into  which  it  has  ruu  sewage  of  the  insti- 
tution.    Cleveland  v.  Beaumont,  2  Rep..  172.  444 

WATERCRAFT  LAW— 

An  attachment  against  a  steamboat,  under  the  watercraft  law  of  Ohio,  will 
be  dismissed  on  motion,  where  articles  of  furniture  of  a  vessel  have  been 
seized  under  the  attachment,  if  it  appears  in  evidence  that  the  vessel,  be- 
fore the  seizure,  was  wrecked  and  no  longer  existed  as  a  watercraft.  In- 
surance Co.,  v.  Steamboat,  Rec,  10.  13 

A  master  of  vessel  cannot  by  any  contract  of  his,  as  such  master,  bind  the 
vessel  so  as  to  make  her  liable  to  seizure  under  the  watercraft  law  of 
v  Ohio,  "providing  for  the  collection  of  claims  against  steamboats  and  other 
water  craft,  and  authorizing  proceedings  against  the  same  by  name," 
(Swan's  Statutes,  185),  when  the  transaction  is  not  within  the  line  of  the 
master's  duty.     Crawford  v.  Schooner  Erie,  Rec,  7.  11 

It  is  not  within  the  duty  of  the  master,  in  addition  to  the  transportation 
of  flour,  to  go  ashore  at  the  point  of  destination  and  sell  the  property  as 
the  factor  of  the  owner  of  it.  lb. 

Money  paid  for  insurance,  on  property  shipped  under  such  contract,  and 
money  advanced  to  pay  for  supplies  for  such  craft,  are  not  chargeable  to 
the  vessel.  lb. 

WITNESSES— 

Where  a  defendant  is  questioned  as  to  collateral  matters,  his  answers  are  bind- 
ing, and  contradiction  is  not  allowed,  because  it  injures  the  credibility  of 
the  rest  of  defendant's  testimony.     Brown  v.  Hunkin,  2  Rep.,  281.  502 

Under  section  313  of  the  code,  in  a  suit  between  administrators  of  different 
estates,  heirs  and  legatees  who  will  derive  the  chief  benefit  from  the  re- 
sult of  the  suit,  but  are  not  parties  thereto,  are  not  disqualified  from  tes- 
tifying in  such  suit.     Roland  v.  Griffiths,  1  Rep.,  211.  287 

Where  a  witness  gives  testimony  which  takes  the  party  calling  him  by  sur- 
prise, such  witness  may  be  cross-examined  as  to  contrary  declaration, 
made  out  of  court,  to  refresh  his  recollection,  but  his  answers  cannot  be 
contradicted.  But  either  partv  may  prove  subornation  of  his  or  the 
other  party's  witnesses.      State  v.  Carlyle,  1  Rep.,  338.  335 

Separation  of  witnesses.     Stanton  v.  Ruggles,  2  Rep.,  9.  355 
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